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of  the  stock.  8  and  9  Yict.  c.  97  modified  the  above  act,  so 
that  the  oniy  precaution  the  Bank  had  to  take  in  dealing 
with  executors  was  to  require  the  probate  of  the  will  to  be 
left  at  the  Bank." 

The  leadina:  case  in  Eno^land  is  Goodwin  vs.  Robarts.^ 
There  G.  purchased,  through  his  Broker,  some  Russian  and 
Hungarian  serin  ;  tlie  undertaking  in  the  scrip  was  to  give 
to  the  bearer  a  bond  for  the  money  advanced,  paj'^able,  Avith 
interest,  in  the  way  there  stated.  G.  left  the  scrip  (to  be 
exchanged  for  bonds  or  sold,  as  he  should  direct)  in  the 
hands  of  his  Broker,  who  fraudulently  deposited  it  with  a 
Banker  as  security  for  a  loan  to  himself.  Held,  that  the 
scrip  was  a  negotiable  instrument,  transferable  by  mere 
delivery,  and  that  the  Banker,  being  a  hona  fide  holder  for 
value,  was  not  liable  to  G.,  either  in  trover  for  the  scrip  it- 
self, or  in  assumpsit  for  value  received  upon  it.  The  Lord 
Chancellor  (Cairns)  also  sustained  the  judgment  upon  the 
rule  of  estoppel ;  that,  having  placed  the  scrip  with  the 
Broker,  and  as  it  contained  nothing  on  its  face  limiting:  him 
in  disposing  of  it,  it  would  pass  with  a  good  title  to  any  one 
taking  it  in  good  faith  and  for  value ;  and  that  the  owner, 
having  put  it  into  the  power  of  his  agent  to  hand  over  the 
scrip  with  this  representation,  could  notconijilain  if  the  agent 
disposed  of  the  same  contrary  to  his  secret  instructions. 
The  doctrine  above  laid  down  may  now  be  regarded  as  def- 
initely and  permanently  incorporated  into  the  commercial 
jurisprudence  of  England  and  the  United  States.  It  was 
followed  by  Rumball  vs.  Metropolitan  Bank.-^ 

The  leading  case  upon  this  subject  in  Xew   Yoi-k  is  ^fc- 


'  L.  R.  1  App.  Cas.  47G.  '  L.  R.  2  Q.  B.  Div.  101.     And  see 

Marshall  vs.  IViiik,  (id  L   T.  525. 
40 
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Neil  vs.  The  Tenth  National  l^>;iiik.'  Tn  tliat  case  plaintiff 
was  the  owner  of  certain  bank  slock,  the  certificate  of 
which  he  delivered  to  and  left  with  his  Stock-brokers  to  secure 
an}'  balance  of  account.  U])on  the  certificate  was  endorsed 
a  blank  assignment,  and  power  of  attorney  to  transfer, 
signed  by  the  plaintiff,  purporting  on  its  face  to  have  been 
executed  "  for  value  received."  Plaintiff's  indebtedness  on 
the  account  was  $3,000  and  interest.  The  Brokers,  without 
authority  and  without  plaintiff's  knowledge,  pledged  the 
scrip,  with  other  securities,  to  secure  an  advance  of  a  larger 
sum  of  money.  Defendant,  at  their  request,  paid  the  last- 
named  advance  and  received  the  securities.  The  other  secur- 
ities were  sold,  leaving  a  portion  of  the  amount  advanced  by 
defendant  unpaid.  The  court,  after  a  very  thorough  discus- 
sion of  the  cases,  held  that  defendant  was  entitled  to  hold 
the  stock  for  the  full  amount  remaining.^  So  where  plain- 
tiff delivered  to  his  Broker  a  certificate  of  stock,  with  a 
blank  power  of  attorney  to  transfer  it  endorsed  thereon, 
and  directed  his  Broker  to  procure  a  loan  of  money  for  him 
thereon,  and  the  Broker,  instead  of  so  doing,  through  the 
aid  and  assistance  of  defendants  (who  were  also  Brokers, 
and  who  acted  in  good  faith  and  without  knowledge  of 
who  was  the  owner  of  the  stock,  or  what  the  plaintiff's  in- 
structions to  his  Broker  had  been),  sold  it  to  a  purchaser  in 
good  faith.  Held,  that  the  defendants  were  not  liable  for 
a  conversion  of  the  stock,  and  stood,  being  equally  inno- 
cent, in  the  same  position  as  the  purchaser  from  them  in 
good  faith  .^ 

>  46  X.  Y.  325.  '  Zulick   vs.    Markham,    6   Daly, 

'See  also  Moore  vs.  Metropolitan  120;  Dickinson  vs.  Dudley,  17  Hun, 

Bank,  5.5  X.  Y.  41;  Leitch  vs.  Wells,  .569.     See  Garvin  vs.   Wiswall,  83 

48  id.  585.  111.  215. 
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In  Burton's  Appeal  ^  B.  left  with  one  P.,  a  Stock-broker 
in  the  city  of  Philadelphia,  certificates  of  stock  for  100 
shares  of  railroad  stock,  with  instructions  to  sell  if  the 
stock  reached  64|  ;  at  the  same  time,  he  signed  and  left 
■with  P.  a  blank  power  of  attorney  to  transfer,  and  a  bill 
of  sale  of  the  stock  in  the  usual  Broker's  form.  The  stock 
never  reached  Gi^,  and  several  times  during  the  year  B. 
asked  for  the  return  of  the  certificates,  but  P.  always  made 
some  excuse  and  did  not  return  them.  In  fact,  two  days 
after  their  receipt,  P.  had  pledged  the  stock  to  a  life-insur- 
ance company  for  an  advance  made  to  him  individually, 
and  the  stock  remained  with  the  company  until  P.'s  death. 
The  question  involved  ^vas  whether  B.  could  recover 
from  the  life-insurance  company  the  certificates,  or  the 
price  thereof.  The  question  was  an  original  one  in  Penn- 
sylvania, and  the  court  held  "  that  when  the  owner  of 
stock,  in  the  ordinary  course  of  business,  and  in  the  method 
common  to  all  mercantile  communities,  by  his  own  act  has 
armed  another,  his  agent  or  attorney,  with  power  to  act  for 
him,  and  when  this  agent  or  attorney  deals  with  innocent 
third  parties,  wiio,  without  notice  of  other  intervening 
equity,  advance  money  upon  the  faith  of  the  evidences  of 
title  in  the  possession  of  tiie  attorney  or  agent,  the  owner 
takes  every  risk,  and  is  bound  by  the  acts  of  the  person 
w^hom  he  sees  fit  to  hcjld  out  to  the  world  as  his  attorney 
or  agent."  The  court  distinguished  the  case  from  one 
where  the  owner,  by  accident  or  misfortune,  parted  or  lost 
his  certificate  ;^  or  where  a  name  had  been  erased  from  a 
certificate  and  another  one  inserted.'' 

'  93  Pa.  St.  214.  ^  Denny  vs.  Lyon,  38  Pa.  St.  98. 

*  Biddle  vs.   Bayard,   13  Pa.  St.    See  also  Pa.  II.  R.  Co.'s  Appeal,  5 

152.     '  Week.  Notes  Ca-g.  22;  86  Pa.  St.  80. 
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But  negligence  cannot  be  imputed  to  trustees  for  leaving 
documents  of  title  in  the  hands  of  one  of  their  number,  and 
allowing  him  to  receive  the  income  ;  and  no  authority  to 
deal  with  tlie  property  (railway  debentures)  can  be  implied 
even  in  favor  of  a  hona  jide  purchaser  from  such  trustee.^ 
And  the  mere  intrusting,  by  the  owner  of  stock,  of  his  cer- 
tificates to  bankers  for  safe-keei)ing  is  not  of  itself  such  neg- 
ligence as  will  prevent  a  reclamation  even  after  the  stock 
has  passed  into  the  hands  of  a  lona  fide\)\ivc\v<ys,ev  by  means 
of  a  forger}" ;  because  the  mere  possession  of  the  certificates 
is  not  complete  evidence  of  ownership.  It  is,  however,  such 
negligence  as  disentitles  the  owner  who  reclaims  to  costs.'* 
So  in  Bank  vs.  Evans  ^  trustees  of  an  incorporated  charity 
possessed  stock  in  the  public  funds  registered  in  the  Bank 
of  Ireland.  The  secretary  of  the  incorporated  trustees  was 
allowed  to  have  the  seal  in  liis  possession.  Five  powers  of 
attorney,  sealed  with  the  seal  of  the  incorporated  trustees, 
the  due  affixing  of  which  seal  was  attested  by  witnesses, 
were  presented  to  the  bank,  and  the  stock  was  transferred. 
By  a  power  of  attorney  duly  executed,  the  trustees  then 
authorized  C.  to  transfer  the  stock,  but  the  bank  refused  to 
make  the  transfer.  An  action  was  brought  by  the  trustees 
on  this  refusal ;  the  judge  who  tried  the  case  told  the  jury 
that  if,  under  these  circumstances,  the  trustees  had  so  neg- 
ligently conducted  themselves  as  to  contribute  to  the  loss, 
the  verdict  must  be  given  for  the  bank.  On  exception  for 
this  direction,  held,  that  it  was  wrong. 

'  Cottam  vs.  Eastern  Counties  R.        -  Johnston  vs.  Renton,  L.  R.  9 
Co.,  1  John.  &  H.  243.     See  Shrop-   Eq.  181;  same  vs.  Parse}-,  id. 
shire  Union  R.  R.  &  C.  Co.  vs.  The       '  5  H.  L.  Cas.  390. 
Queen,  L.  R.  7  H.  L.  496,  before 
cited. 
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HoAY  far  the  owner  of  stock  may  be  estopped  b}^  bis  own 
acts  from  asserting  bis  title,  even  as  against  one  not  baving 
tbe  equities  of  an  innocent  purchaser  for  value,  is  well  illus- 
trated in  Calboun  vs.  Richardson/  where  the  president  of 
a  company  having  made  bis  affidavit  that  certain  bonds  be- 
longing to  defendant  were  assets  of  tbe  company,  the  defend- 
ant signed  a  certificate  as  to  the  truth  of  the  affidavit,  but 
pretended  be  did  not  know  the  contents  of  the  same,  and  it 
"was  held  that  it  was  a  question  for  the  jury  whether  the  de- 
fendant was  not  guilty  of  such  gross  negligence  as  estopped 
him  from  asserting  title  to  tlie  bond  as  against  a  trustee 
appointed  to  wind  up  the  affairs  of  the  insolvent  company. 

(c.)  Forged  Transfers. 

Yery  many  questions  arise  out  of  the  forgery  of  powers 
of  attorney  to  transfer  stocks,  which  w^U  be  best  illustrated 
under  the  following  heads  : 

1st.  The  jpo^ition  of  a  corporation  issuing  a  stock  certifi- 
cate to  the  real  omier  and  to  a  party  claiming  title  thereun- 
der hy  forgery  or  otherwise. 

Xo  person  can  be  deprived  of  his  property  in  the  absence 
of  assent  or  negligence  on  his  part.  Stock  certificates  being 
n  on -negotiable,  and  in  no  way  different  from  other  choses 
in  action,  it  follows  that  the  owner  of  a  lost  or  stolen  cer- 
tificate which  is  put  into  circulation  by  the  forgery  of  his 
name  to  a  power,  transfer,  or  assignment  is  not  thereby 
prejudiced  in  his  rights.  A  sale  under  such  circumstances, 
even  to  a  hona  fide  purchaser  for  a  valuable  consideration, 
vests  no  higber  title  in  him  than  was  possessed  by  the 
vendfjr.'^ 

'. -30  Conn.  210.  Co.,  123  Mass.  110;  Samo  vs.  Ma- 

'  Piatt  vs.  Taunton  Copper  Mfg.    chinists'  Nat.  Bank,  id.;  Pollock  vs. 
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If  the  corporation,  misled  by  a  forgery,  cancels  his  certifi- 
cate and  issues  a  new  one  to  an  innocent  person  who  derives 
title  under  the  forged  transfer,  the  owner  is  entitled  to  have 
his  name  restored  to  its  books  and  to  a  new  certificate.* 
This  riglit,  however,  may  be  lost  by  negligence  or  culpable 
conduct  on  his  part.^ 

Due  care  and  diligence  will  be  required  on  the  part  of 
the  corporation  to  assure  itself  of  the  validity  of  the  title 
of  the  person  presenting  the  paper  purporting  to  be  a  trans- 
fer and  requesting  to  be  recorded  as  a  stockholder/ 


Nat.  Bank,  7  N.  Y.  274;  Johnston 
vs.  Renton,  L.  R.  9  Eq.  181;  Sloman 
vs.  Bank  of  England,  14  Sim.  475; 
Cottam  vs.  Eastern  Counties  Ry. 
Co.,  1  John.  &  H.  243;  Prescott  vs. 
De  Fore.st,  IG  Johns.  159. 

'  Western  Union  Tel.  Co.  vs.  Dav- 
enport, 97  U.  S.  369;  Swan  vs. 
Xorth-British  Australasian  Co.,  2 
Hurl,  tt  C.  175;  Johnston  vs.  Ren- 
ton, L.  R.  9  Eq.  181;  Johnson  vs. 
Parscy,  id.;  Barton  vs.  R.  Co.,  38 
Ch.  D.  144,  458;  Mayor  vs.  Gov- 
ernor, 56  L.  T.  665;  Pratt  vs. 
Taunton  Copper  Mfg.  Co.,  supra; 
American  Tel.  Co.  vs.  Day,  52  N.  Y. 
Supr.  Ct.  28;  Wiechers  vs.  Central 
Trust  Co.,  80  Hun,  57G;  BrowTi  vs. 
Howard  Fire  Ins.  Co.,  42  Md.  384; 
Pollock  vs.  Nat.  Bank,  7  N.  Y.  274; 
Hambleton  vs.  Central  Ohio  R.  R. 
Co.,  44  Md.  551;  Pennsylvania  Co. 
vs.  Franklin,  181  Pa.  St.  40.  And 
see  Richardson  vs.  Emmett,  61  A.  D. 
205.  But  see  Hunter  vs.  Walters, 
L.  R.  11  Eq.  292,  319-320;  and 
compare  Taylor  vs.  The  Great  In- 
dian Peninsula  Co.,  4  De  G.  &  J.  559. 

To  the  same  effect  is  Jennie- 
Clarkson  Home  vs.  Chesapeake  R. 


R.  Co.,  83  N.  Y.  Supp.  913,  in  which 
case  it  was  also  held  that  the  Stock- 
broker, having  witnessed  the  forged 
power  of  attorney,  was  liable  over 
to  the  corporation.  And  see  also 
Chicago  Edison  Co.  vs.  Fay,  164  111. 
523.  And  the  Stock-brokers  in  the 
last  cited  case  having  surrendered 
the  certificates  to  the  company, 
cannot  in  an  action  to  shift  their 
loss  to  the  owner  of  the  stock,  make 
the  latter  liable  for  the  acts  of  his 
bookkeeper  who  forged  his  signa- 
ture to  the  transfers,  and  embezzled 
the  moneys  received  from  the  Bro- 
kers. Fay  vs.  Slaughter,  194  111. 
157. 

^  Friedlander  vs.  Slaughter  House 
Co.,  31  La.  Ann.  523;  Coles  vs.  Bank 
of  England,  10  Ad.  &  E.  437;  Penn- 
sylvania R.  R.  Co.'s  Appeal,  86  Pa, 
St.  80. 

'  Western  Union  Tel.  Co.  vs.  Dav- 
enport, 97  U.  S.  369;  Salisbury  Mills 
vs.  Townsend,  109  Mass.  115;  Lor- 
ing  vs.  Sali.sbury  Mills,  125  id.  1.38; 
Campbell  vs.  Morgan,  4  Brad.  (111.) 
100;  Cleveland  &  Mahoning  R.  R. 
Co.  vs.  Tapett  (Ohio  S.  Ct.),  22  Alb. 
L.  J.   117;  Bayard  vs.  Farmers  & 


Forged  Transfers.  727 

And  a  failure  on  the  part  of  the  corporation  to  require  a 
surrender  of  the  certificate  or  proof  of  its  loss,  in  conform- 
ity with  the  terms  of  the  certificate,  statute,  or  by-laws,  ren- 
ders it  liable  to  an  innocent  transferee.^ 

In  Chew  vs.  Bank  of  Baltimore^  it  was  held  that  when  a 
bank  permits  a  transfer  of  its  stock  to  be  made  under  a 
power  of  attorney,  it  takes  the  risk  of  its  validity ;  it  is 
liable  in  case  of  a  forged  power,  or  of  one  executed  by  a 
feme  covert,  an  infant,  or  a  lunatic,  and  accordingly  a 
transfer  of  stock  under  a  bill  of  sale  and  power  of  attorney 
from  a  lunatic  was  avoided  to  the  bank's  loss,  thouffh  there 
was  no  actual  fault  on  the  part  of  the  bank ;  the  legal  con- 
clusion resulting  from  the  justice  and  expediency,  in  such 
transactions,  of  casting  the  loss  on  those  who  can  best  pro- 
vide against  it,  because  the  bank  might  have  refused  to 
recognize  the  power  of  attorney,  and  required  the  personal 
attendance  of  the  party  for  the  purpose  of  determining 
such  matters  as  might  give  rise  to  disputes. 

And  an  assignee  of  certificates  of  shares  of  stock  who 
leaves  the  certificates  with  the  assignments  unrecorded  in 
the  possession  of  the  assignor  is  not  thereby  guilty  of  neg- 
ligence so  as  to  be  estopped  to  set  up  his  title  against  a 
])erson  who  claims  title  to  the  certificates  through  an  altera- 
tion of  the  assignments  by  the  assignor.^  Nor  can  the 
owner  of  stock  who  has  executed  an  assignment  of  a  portion 

Mechanics'  Bank,  52  Pa.  St.  232;  vs.  Lanier,  11  Wall.  369;  Factors  & 

Pennsylvania  R.  R.  Co.'s  Appeal,  86  T.  Ins.  Co.  vs.  Marine  Dry  Dock  Co., 

id.    80;    Williams    vs.    Greggs,    2  31  La.  Ann.  149;  Cleveland  it  Ma- 

Strobh.  (S.  C.)  Eq.  316.  honing  R.  R.  Co.  vs.  Robbins,  35 

'  Brisbane  vs.   Del.  Lack.  &  W.  Ohio  St.  483. 

R.  R.  Co.,  N.  Y.  Daily  Reg.  Nov.  30,  '  14  Md.  299. 

ISSl ;  Bridgeport  vs.  N.  Y.  &  X.  H.  ^  Eaton  vs.  New  England  Tel.  Co., 

R.  R.  Co.,  30  Conn.  231-270;  Bank  68  Me.  63. 
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thereof,  with  orilinary  care  in  the  mode  of  filling  up  the 
blank  form,  be  deprived  of  a  greater  portion  by  a  subse- 
quent fraudulent  alteration  which  purports  an  assignment 
of  the  whole;  and  if  the  corporation  acts  on  such  altered 
assignment,  it  is  liable  in  damages  for  transferring  the  ex- 
cess.^ Where  the  assignment  Avas  made  in  blank  to  be  used 
for  a  particular  purpose,  and  the  person  receiving  it,  after 
filling  the  blank  with  one  name,  erased  it  and  inserted  an- 
other, his  authority  to  fill  the  blank  was  held  to  be  exhausted 
by  the  first  insertion.'^ 

The  decision  of  the  Supreme  Judicial  Court  of  Massa- 
chusetts in  a  case  in  that  State  ^  will  further  illustrate 
the  foregoing  principles.  Briefly,  the  facts  were  these: 
Plaintiff  w^as  the  owner  of  shares  of  stock  in  the  defendant 
company,  for  which  she  had  a  certificate.  This  certificate 
was  taken  from  her  house  without  her  knowledge,  and,  to- 
gether with  a  forged  power  of  attorne}'  in  her  name  to  tho 
company-,  authorizing  it  to  transfer  the  same,  was  delivered 
to  a  Stock-broker,  who  procured  a  new  certificate,  w^hich 
was  sold  to  an  innocent  purchaser,  to  whom  the  company 
issued  another  certificate.  Plaintiff  brought  a  bill  in  equity 
against  the  company  and  the  purchaser,  ])raying  that  the 
latter  be  compelled  to  surrender  his  certificate,  and  the 
former  to  issue  a  new  certificate  for  the  shares  of  stock 
held  by  her.  The  court  held  that  the  plaintiff  could  not  be 
deprived  of  her  stock  without  her  consent  or  negligence  on 
her  part ;  and  that,  the  power  of  attorney  in  her  name  be- 


'  Sewall  vs.  Boston  Water  Power  case  of  McNeil  vs.  Tenth  Xat.  Bank 

Co.,  86  Mass.  217.  is  distinguished. 

'  Denny  vs.  Lyon,  38  Pa.  St.  98.  ^  Pratt  vs.  Taunton  Copper  Mfg. 

See  also  Merchants'  Bank  vs.  Liv-  Co.,  123  Mass.  110. 
ingston,  74  X.  Y.  223,  where  the 
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ing  forged,  she  might  maintain  the  bill  to  compel  the  com- 
pany to  issue  a  certificate  to  her  for  her  shares,  and  to  pay 
her  the  dividends  thereon.^ 

The  owner  of  lost  or  stolen  certificates  of  stock  has  the 
following  remedies  :  ^  1st.  He  may  either  bring  suit  against 
the  corporation,  when  his  right  of  ownership  is  denied  and 
contested,  to  compel  it  to  recognize  him  as  a  stockholder.^ 
2d.  Or  for  cancelling  a  certificate  and  allowing  a  transfer 
in  violation  of  a  stockholder's  rights,  he  may  bring  an  ac- 
tion against  the  party  who  has  possession  of  the  certificate, 
and  compel  its  surrender  or  delivery  to  him  as  never  having 
legally  parted  with  it,  or  damages  as  the  case  may  be.*  But 
it  seems  that  he  cannot  pursue  both  remedies  in  the  same 
action.^ 


^  This  holding  is  supported  by  the  Salisbury    Mills,     125    Mass.     138; 

cases    of   Ashby   vs.    Blackwell,    2  Wood's  Appeal,  10  Rep.  125;  s.  c. 

Eden,  299;  s.  c.  Amb.  503;  Sloman  92  Pa.  St.  378. 

vs.  Bank  of  England,  14  Sim.  475;  *  Davis  vs.  Bank  of  England,  2 

Midland  Railway  vs.  Taylor,  8  H.  Bing.  393;  Sewell  vs.  Boston  Water 

L.  C.  751 ;  Pollock  vs.  Nat.  Bank,  7  Power  Co.,  8G  Mass.  277;  Duncan  vs. 

X.  Y.  274;  Sewall  vs.  Boston  Water  Luntley,  2  Macn.  &  G.  30;  Pratt  vs. 

Power  Co.,  86  Mass.  277;  Brown  vs.  Machinists'  Nat.  Bank,  123  Mass. 

Howard  Ins.  Co.,  42  Md.  384;  s.  c.  110;  Marsh  vs.  Keating,  1  Bing.  N. 

20    Am.    Rep.    90.     See    also    Ma-  C.  198;  Weaver  vs.  Barden,  3  Lans. 

chinists'  Nat.  Bank  vs.  Field,  126  338,   and  49  N.   Y.   286.     And  in 

Mass.  345;  Waterhouse  vs.  London  Monk  vs.  Graham,  8  Mod.  9,  an  ac- 

Ry.  Co.,  41  L.  T.  (n.  s.)  553;  Ham-  tion  of  trover  was  maintained  by 

bleton  vs.  Central  Ohio  R.  R.  Co.,  the  owner  against  a  bona  fide  pur- 

44   Md.   551;  Western  Union  Tel.  chaser. 

Co.  vs.  Davenport,  97  U.  S.  369.  ^  Pratt  vs.  Taunton  Copper  Mfg. 

^Biddle  vs.   Bayard,   13  Pa.  St.  Co.,  123  Mass.  110;  Same  vs.  Ma- 

152.  chinists'  Nat.  Bank,  id.;   Salisbury 

'  McNeil  vs.  Tenth  Nat.  Bank,  46  Mills   vs.   Townscnd,    109   id.    115; 

N.  Y.  .325;  Holbrook  vs.  New  Jersey  Lowry  vs.  Commercial  Bank,  Taiiev 

Zinc  Co.,   .57   id.   616;   Stinson   vs.  (C.  C),   310;   Bank  vs.   Lanier,    11 

Tlioniton,  .56  Ga.  377;  Strange  vs.  Wall.  369;  In  re  Bahia  &  San  Fran- 

Hou.ston  &  T.  C.  R.  R.  Co.,  10  Rep.  cisco  Ry.  Co.,  L.  R.  3  Q.  B.  584. 
28;  K.  c.  .53  Texa.s,  162;  Loring  vs. 
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Should  the  c()r[)Oi'ation,  liowever,  issue  a  new  certificate 
to  the  holder  of  a  forged  one,  it  would  seem,  from  the  case 
of  Pratt  vs.  Machinists'  National  Bank,  that  his  transferee 
or  assignee  in  good  faith  will  not  be  forced  to  surrender  his 
certificate.^  In  this  case  it  will  be  noticed  the  plaintiff's 
remedy  against  the  corporation  was  clear  and  complete. 
But  had  she,  in  the  first  instance,  brought  her  bill  against 
the  purchaser  Dean  alone,  it  is  probable  the  practice  in 
"Weaver  vs.  Barden^  would  have  been  pursued,  and  the 
purchaser  Dean  compelled  to  restore  the  stock  to  her  as 
never  having  legalh'  parted  with  it,  leaving  him  to  his  rem- 
edy, if  an}',  against  the  corporation.  And  if  the  purchaser 
had  claimed  under  a  transfer  which  he  knew,  or  was  bound 
to  know,  to  be  forged  or  invalid,  the  owner's  right  of  ac- 
tion would  seem  to  be  unquestioned.^  In  such  a  case,  pre- 
sentinir  considerations  similar  to  those  in  Pratt  vs.  Taunton 
Copper  Mfg.  Co.,  where  the  relief  given  to  the  plaintiff  does 
not  require  or  involve  the  decision  of  any  question  between 
co-defendants,  the  court,  unless  by  consent,  does  not  and 
cannot  decide  such  a  question  so  as  to  bind  the  co-defend- 
ants as  against  each  other,  but  leaves  it  to  be  settled  in  a 
proper  suit  between  them.^ 

The  question  here  arises,  does  the  issuance  of  a  certificate 
by  the  corporation  to  a  person  deriving  title  through  a  forged 
transfer  estop  the  corporation  from  denying  his  title  ?     Is  it 


'  See   also,   on   this  point,    cases  *  Cottam    vs.    Eastern    Counties 

cited  in  preceding  note.  Ry.  Co.,  supra;  Johnston  vs.  Ren- 

^  3  Lans.  338,  and  49  N.  Y.  2SG.  ton,  supra;  Cottingham  vs.  Shrews- 

3  Cottam  vs.  Eastern  Counties  Ry.  bury,  3  Hare  Ch.  627;  Fletcher  vs. 

Co.,  1  John.  &  H    243;  Johnson  vs.  Green,    33    Beav.   426;   Sewall   vs. 

Renton,  L.  R.  9  Eq.  181;  Taylor  vs.  Boston  Water  Power  Co.,  86  Mass. 

Great  Ind.  P.  Ry.  Co.,  4  De  G.  &  J.  277,  283;  Carlton  vs.  Jackson,  121 

559;  Denny  vs.  Lyon,  38  Pa.  St.  98.  id.  591,  597;  16  Alb.  L.  J.  251. 
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the  duty  of  the  corporation  to  make  inquiries  ?  and  do  regis- 
try and  the  issuance  of  the  certificate  amount  to  an  affirma- 
tion that  the  transfer  is  correct  ?     It  seems  not. 

The  questions  squarely  arose  in  the  case  of  Simm  vs. 
Anglo-American  Telegraph  Co.^  upon  the  following  facts : 
B.  &  Co.  purchased  upon  the  Stock  Exchanged 5,000  stock 
in  the  defendant  company'.  A  transfer  of  the  stock,  pur- 
porting to  be  executed  by  C,  the  true  owner,  was  lodged 
with  the  company  by  S.  &  Co.,  the  nominees  of  B.  &  Co. 
The  company,  after  sending  the  usual  notice  toC,  registered 
S.  &  Co.  as  holders.  B.  &  Co.  then,  to  secure  advances, 
obtained  a  transfer  of  the  stock  to  the  plaintiffs,  who  Avere 
in  like  manner  registered  as  owners,  the  certificate  being 
issued  to  them  by  the  company.  The  advances  being  paid 
off,  the  plaintiffs  continued  to  hold  the  stock  as  trustees  for 

B.  &  Co,  It  was  afterwards  discovered  that  the  transfer 
from  C.  was  a  forgery,  and  the  company  thereupon  replaced 

C.  upon  the  register,  and  refused  to  pay  dividends  to  the 
plaintiffs  or  to  acknowledge  their  title  to  the  stock.  Held, 
that  B.  &  Co.  being  the  real  plaintiffs,  the  defendants  were 
not  estopped  from  denying  the  validity  of  the  transfer  to 
S.  &  Co. 

There  were  three  able  opinions  in  that  case,  all  assailing 
the  theory  of  an  estoppel  and  the  duty  of  the  company  to 
make  inquiries.  Brett,  L.  J.,  used  the  following  language  : 
"  Now,  it  is  a  practice  of  companies,  before  registering,  to 
make  inquiry  of  the  transferror  ;  but  they  are  not  bound  to 
do  this  on  behalf  of  tlie  transf(iree — they  do  it  for  their  own 
benefit;  and,  indeed,  if  the  transferee  does  not  put  credit 
in  the  Broker,  he  can  himself  make  inquiry  of  the  transferror. 

'  20  Am.  Law  Reg.  (n.  s.)  159. 
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All  the  facts  which  caused  B.  &  Co.  to  be  put  upon  the  reg- 
ister, and  entitled  them  to  a  certificate,  are  as  much  known 
to  them  as  to  the  defendants,  and  some  of  them  are  more 
within  their  knowledge  than  the  company's.  They  know, 
for  instance,  what  the  contract  with  the  Broker  was,  and 
it  is  quite  as  much  their  duty  to  make  inquiries  as  it  is  the 
compan^^'s.  All  the  company  do  is  to  put  the  names  on  the 
register,  which  act  of  the  transferror,  if  valid,  makes  B.  & 
Co.  holders  of  the  stock  ;  but  the  company  do  this  on  the 
statement  of  B.  &  Co.  The  certificate  is  merely  a  statement 
that  the  company  have  accepted  B.  &  Co.  as  holders,  but 
does  not  allege  any  fact  known  to  the  company  and  not 
known  to  B.  &  Co."  ^ 

Upon  the  acceptance  and  registration  of  a  transfer  of 
shares  it  is  the  practice  of  companies  in  England  to  "  cer- 
tify "  the  transfer. 

This  certification  ackno^vledges  the  transferee's  title  to 
the  shares  transferred.  It  has  been  held  that  a  company 
on  giving  such  a  certificate  is  liable  to  persons  who  have 
suffered  damage  b}'  buying  or  loaning  money  relying  there- 
upon, even  although  the  transfer  or  the  director's  signature 
had  been  forged,  or  a  prior  transfer  had  been  made.-^ 

In  the  recent  English  case  of  Oliver  vs.  Bank  of  England^ 

>  The   following   cases   were   dis-  (1893)  A.  C.  396;  In  re  Ottos  Mines, 

tinguished  in  the  opinion  of  Bram-  (1893)   1  Ch.  618;  Shaw  vs.   Port 

well,  L.  J.:  Knight  vs.  Wiffen,  L.  R.  Philip  Mining  Co.,  13  Q.  B.  D.  103. 

5  Q.  B.  660;  In  re  Bahia  and  San  But  see  Bishop  vs.  Co.,  25  Q.  B.  D. 

Francisco  R.  R.  Co.,  L.  R.  3  Q.  B.  512. 

584;  Pickard  vs.  Sears,  6  Ad.  &  E.  '  (1902)    1    Ch.    Div.    610;     aff'd 

469;  Hart  vs.  Frontino  Company,  siyb  nom.  Starkey  vs.  Bank  of  Eng- 

L.  R.  5  Ex.  111.     See  also  Brown  land,  (1903)  A.  C.  114.    See  Sheffield 

vs.  Howard  Fire  Ins.  Co.,  42  Md.  vs.  Barclay,    (1903)   2  K.   B.   580, 

384.  which  is  apparently  contra,  but  the 

^  Balkis     Co.      vs.     Tomkinson,  distinction  between  the  two  cases  is 
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an  important  extension  of  the  principle  laid  down  in  Col- 
len  vs.  Wright^  that  a  person  who  professes  to  have  au- 
thority as  an  agent  is  liable  on  a  contract  made  on  behalf 
of  his  alleged  principal,  was  affirmed,  viz.,  that  the  rule 
extends  to  am^  case  where  a  person  professing  to  have  au- 
thority as  an  agent  induces  another  to  act  in  a  matter  of 
business  on  the  faith  of  his  having  that  authority.  So  that 
a  Stock-broker  who  "  demanded  to  act"  under  a  power  of 
attorney  to  transfer  consols  at  the  Bank  of  England,  was 
held  liable  to  indemnify  the  bank,  on  its  being  obliged  to 
repay  to  the  owner  of  the  consols,  whose  signature  had  been 
forged  to  the  power  of  attorney,  the  amount  drawn  out  by 
the  Broker  and  paid  over  by  him  to  the  other  signatory. 

On  the  other  hand  a  transferee  under  a  forged  transfer, 
who  has  the  stock  transferred  to  himself  at  his  own  request, 
and  informs  the  corporation  that  he  has  paid  the  highest 
market  value  for  the  stock,  cannot  invoke  estoppel  against 
the  corporation.^ 

2d.  Position  of  a  bona  firJe  purchaser  of  a  certificate  is- 
sued hy  a  corporation  in  exchange  for  one  whose  power  of 
attorney  to  transfer  wis  forged. 

We  have  seen  that  the  purchaser  of  a  forged  certificate 
of  stock  acquires  but  the  title  of  his  vendor ;  that  he  buj'-s 
upon  the  faith  of  the  forged  transfer,  and  that  the  issu- 
ance to  him  of  a  new  certificate  by  the  company  introduces 
no  element  which  can  alter  his  legal  position.  But  what 
is  the  position  of  a  hona  fide  purchaser  of  this  new  certif- 

ably  pointed  out  by  .Mr.  Ames  in  an  '8  E.  &  B.  657.      See  also  Fir- 
article    on    "  Forg(!d    Transfers    of  bank  vs.  Humphries,  18  Q.  B.  D.  60. 
Stock,"   in    17   Harvard   Law   Re-  ^  Trimble  vs.  Bank,  71  Mo.  App. 
view,  543.      See  also  Jennie  Clark-  467. 
son-  Home   vs.    Chesapeake   R.    R. 
Co.,  83  N.  Y.  Supp.  913. 
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icate  issued  by  a  corporation  in  exchange  for  a  forged 
transfer?  It  is  evident  that  he  purchases  upon  the  faith 
of  tlie  corporation's  certificate,  and  that  he  is  in  a  better 
l)osition  than  the  plaintijff  was  in  Sinini  vs.  Anglo-American 
Telegraph  Company.  The  corporation  has,  in  effect,  made 
a  representation  in  reliance  upon  which  he  has  acted  ;  and 
if,  in  so  acting,  he  has  suffered  pecuniar}'  damage,  the  cor- 
poration will  be  estopped  from  denying  the  truth  of  the 
bogus  transfer.^ 

This  subject  was  elaborately  considered  by  the  Circuit 
Court  of  the  United  States,  District  of  Massachusetts.^  In 
that  case  the  facts  were  these :  The  defendant,  the  Massa- 
chusetts National  Bank,  loaned  money  to  C,  taking  in  good 
faith,  as  collateral  security  therefor,  what  purported  to  be 
a  certificate  of  two  hundred  shares  of  the  stock  of  a  rail- 
road company,  issued  by  the  company  to  the  bank.  The 
certificate,  in  reality,  was  a  forgery  by  C.  C.  pa3nng  the 
loan,  the  cashier  of  the  defendant  bank,  for  the  purpose  of 
restoring  the  collateral  to  C,  returned  to  him  the  certifi- 
cate with  his  signature  in  blank  as  cashier  to  the  printed 
form  of  transfer  on  the  back.  Subsequently  C.  obtained  a 
loan  from  plaintiff,  giving  the  said  certificate  as  collateral. 
The  forgery  having  been  discovered,  plaintiff  brought  action 
against  defendant  for  the  damages  sustained  by  him.  Held, 
that  the  signature  of  the  cashier  bound  the  bank,  and  that 
the  bank  so  far  warranted  the  genuineness  of  the  certificate, 
as  to  be  estopped  from  setting  up  the  forgery  as  a  defence. 

The  court  said  :  "  The  certificate  in  this  case,  as  it  came 

'  Strange  vs.  Houston  &  T.  C.  R.  ^  Matthews  vs.  Mass.  Nat.  Bank, 

R.  Co.,  10  Rep.  28;  s.  c.  53  Texas,  10  Alb.  L.  J.  199;  s.  c.  14  Am.  Law 

162;  Holbrook  vs.  New  Jersey  Zinc  Reg.    153.     See    also    cases    cited 

Co.,  57  N.  Y.  616.  ante,  p.  732,  n.  1 . 
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from  the  bank,  contained  on  the  same  piece  of  paper,  and 
on  the  back  of  the  certificate,  a  bhmk  assignment,  which 
was  all  that  was  necessary  to  transfer  the  title  of  the  stock 
as  between  the  parties.  The  defendant  must  tljerefore  be 
held  to  have  intended  and  agreed  that  whoever  should  pre- 
sent the  certificate,  so  issued  from  the  bank,  with  the  assign- 
ment executed  in  blank,  should  be  entitled  to  fill  up  the 
blanks  with  his  own  name,  and  to  have  a  transfer  of  the 
stock  made  to  himself  on  the  books  of  the  compan}^  The 
certificate  accompanied  with  the  transfer,  executed  in  blank, 
has  a  species  of  negotiability  of  a  peculiar  character,  but 
one  well  recognized  in  commercial  transactions  and  judicial 
decisions,  and  absolutely  essential  to  the  usages  and  neces- 
sities of  modern  commerce,  to  make  such  certificate  avail- 
able in  commercial  transactions.  Even  when  such  blank 
assignments,  or  powers  of  attorney  to  transfer  stock,  are 
under  seal,  the  blanks  may  be  filled  up  according  to  the 
agreement  of  the  parties  at  the  time.^  The  decisions  to  the 
contrary  in  the  English  courts  have  not  been  followed  in 
this  countr}'-,  and  they  were  influenced  not  merely  by  a  rigid 
adherence  to  the  technical  rules  of  the  common  law  in  rela- 
tion to  instruments  under  seal,  but  by  the  policy  of  the 
stamp  system.  But  tlie  case  of  Walker  vs.  Bartlett,^  and 
late  English  decisions,  recognize  the  validity  of  blank  trans- 
fers of  stock,  and  that  such  transfers  of  stock  impose  upon 
the  holder  of  them  the  obligation  to  pay  calls  upon  the 
shares  while  they  remain  his  property." 

And  the  rule  applies  to  a  honafide  pledgee  of  the  certifi- 
cate.^ 

'  Brid{?eport  Bank  vs.  \.  Y.  &  N.  ^  36  Enp.  L.  &  Eq.  368. 

H.  II.  R.  Co.,  30  Conn.  274,  275;  ^  Pliila.  Nat.  Bank  vs.  Smith,  195 

Hedfield    on    Railways,    §  35,    and  Pa.  38. 
cases  cited. 
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In  ITolbrook  vs.  The  New  Jersey  Zinc  Company  the 
court  held  that  a  coi'poration  having  power  to  issue  a  stock 
certificate  in  wliich  it  affirms  that  a  designated  person  is  en- 
titled to  a  certain  number  of  shares  of  stock,  thereby  holds 
out  to  persons  who  may  deal  in  good  faith  with  the  po'son 
named  in  the  certificate  that  he  is  an  owner  and  has  capac- 
ity to  transfer  the  shares.  This  proposition  does  not  rest 
on  any  view  of  the  negotiability  of  stock,  but  on  general 
principles  appertaining  to  the  law  of  estoppel.' 

The  well-considered  case  of  the  Machinists'  National 
Bank  vs.  Field  ^  establishes  with  great  clearness  the  status 
of  a  bona  jide  purchaser  of  certificate  of  stock  issued 
by  a  corporation  in  exchange  for  a  forged  transfer,  both 
as  regards  the  corporation  and  the  original  owner  upon 
whom  the  forgery  was  practised.  The  case  presented  the 
following  facts  :  A  certificate  of  shares  in  the  capital  stock 
of  a  corporation  was  taken  without  the  owner's  knowledge, 
and,  together  with  a  forged  jiower  of  attorney,  delivered  to 
a  Broker  for  sale.  The  Broker  employed  an  auctioneer, 
who  sold  the  stock  to  a  purchaser.  The  Broker  then  sent 
the  stolen  certificate,  with  the  forged  power  of  attorney,  to 
the  corporation,  requesting  a  new  certificate  in  the  name  of 
the  auctioneer.  The  corporation  complied  with  the  request, 
and  a  new  certificate  was  sent  to  the  auctioneer,  Avho  de- 
livered it  to  the  Broker  with  a  power  of  attorney,  who  in 
turn  delivered  it  to  the  purchaser,  to  whom  the  corporation 
afterwards  issued  a  new  certificate.  The  Broker,  the  auc- 
tioneer, the  purchaser,  and  the  corporation  acted  in  good 
faith,  and  supposed  the  forged  ])ower  of  attorney  to  be 
genuine.     The  forgery  being  discovered,  the  original  owner 

*  Supra.  '  Machinists'  Bank  vs.  Field,  126 

Mass.  345. 
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brought  her  bill  in  equity^  against  the  company  and  against 
the  purchaser,  praying  that  he  be  ordered  to  reconvey  the 
shares  or  surrender  her  certificate.  The  court  in  that  case^ 
ruled  upon  this  point  as  follows  :  "  The  individual  defendant 
was  a  purchaser  in  good  faith,  for  full  consideration,  with- 
out knowledge  or  notice  of  the  plaintiff's  title  or  of  the  forg- 
ery, and  does  not  hold  the  certificate  which  she  had.  The 
immediate  transfer  to  him  w^as  made  by  Hawes  &  Henshaw, 
who  then  held  a  new  certificate  of  stock  ;  and  the  corpora- 
tion, upon  surrender  of  that  certificate,  issued  to  him  an- 
other one.  His  rights  against  the  corporation  depend  upon 
the  effect  of  this  certificate  '  the  plaintiff  is  clearly  entitled 
to  no  decree  ao:ainst  him."^  And  this  rulino:  was  affirmed 
in  the  case  under  consideration,'*  and  it  was  held  that  a  bill 
in  equity  could  not  be  maintained  by  the  corporation  to 
compel  the  purchaser  Dean  to  return  his  certificate,  or  com- 
pel the  Broker  and  auctioneers  to  repay  to  Dean  the  amount 
he  paid  for  the  stock,  and  that  the  company  had  an  ade- 
quate remedy  against  the  Broker  (who  had  presented  the 
forged  power  upon  which  the  new  certificates  were  issued) 
by  action  at  law. 

It  will  be  noticed  that  the  company,  in  the  last  cited  case, 
had  been  in  some  degree  the  author  of  its  own  misfortune ; 
and  the  fact  that  the  forgery  was  skilful  and  difficult  of  de- 
tection, that  the  company  displayed  a  commendable  dili- 
gence in  adopting  all  reasonable  precautions  to  assure  itself 
of  the  genuineness  of  the  certificate — as  notice  to  the  stock- 

'  Pratt  vs.  Machinists'  National  vs.    Lanier,    11    Wall.    369;    In    re 

Bank,  123  Mass.  110.  Bahia  &  San  Francisco  R.  R.  Co., 

'  Id.  L.  R.  3  Q.  B.  584. 

^  Salisbury    Mills   vs.   Townsend,        *  Machinists'  Bank  vs.  Field,  126 

109  Mass.  115;  Lowry  vs.  Commer-  Mass.  345. 
cial  Bank,  Tanev  CC.  C),  310;  Bank 
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holder  of  record,  etc. — are  not  sufRcieiit  grounds  for  visit- 
ing an  equally  blameless  purchaser  with  the  consequences 
of  its  mistake  in  regarding  as  a  verity  a  transfer  which  was 
in  fact  sham.  Justice  demands  that  the  company  assume 
all  consequential  injuries  flowing  from  its  mistakes.  Its 
position  would  not  be  different  from  a  case  in  which  its  au- 
thorized agent  issues  false  certificates  of  stock.'  In  both  in- 
stances the  hona  Jide  purchaser  of  such  stock  has  indis- 
putably a  right  either  to  compensation  for  tlie  fraud  to 
which  he  has  been  subjected,  or  to  be  admitted  as  a  corpo- 
rator or  stockholder. 

But  if  a  corporation  has  no  remedy  against  a  ho7iajide 
purchaser  of  a  new  certificate  issued  by  it  in  exchange  for 
a  forged  transfer,  it  has  a  right  of  action  against  the  person 
who  presented  the  forged  transfer  or  })ower  of  attorney, 
and  the  measure  of  damages  in  such  case  will  include,  (1) 
the  expenses  of  a  suit  brought  by  the  true  owner  of  the 
certificate  against  the  corporation,  (2)  the  amount  paid  by 
the  corporation  for  stock  to  replace  the  stock  transferred, 
and  (3)  the  dividends  which  the  corporation  were  obhged  to 
pay  to  the  person  whose  name  was  forged.^ 

3d.  Fraud^dent  or  over-issue  of  stock  hy  corporation. 

"We  have  considered  the  status  of  a  corporation  which  has 
been  induced  to  act  upon  a  forged  transfer  with  regard  to 
three  classes  of  persons  :  (1.)  The  original  and  rightful 
owner.  (2.)  The  person  who  deriv^es  title  under  the  forged 
power  of  transfer.  (3.)  The  purchaser  of  a  genuine  certifi- 
cate issued  by  the  corporation    in  exchange  for  a  forged 

^  N.  Y.  &  New  Haven  R.  R.  Co.  able  comment  on  this  decision  by 

vs.  Schuyler,  34  X.  Y.  30.  Mr.  Ames  in  17  Harvard  Law  Re- 

'  Boston  &  Albany  R.  R.  Co.  vs.  view,  543. 
Richardson,    13.5    Mass.    473.     See 
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certificate.  It  now  remains  to  notice  the  liabilities  of  a 
corporation  in  cases  of  a  fraudulent  or  over-issue  of  stock 
by  its  directors  or  authorized  agents.  It  is  manifest  that 
stock  thus  illegally  created  can  never  become  part  of  the 
capital  of  the  corporation.  In  the  words  of  Davis,  J.,  in 
the  Schuyler  case,^ "  a  corporation  with  a  fixed  capital  divided 
into  a  fixed  number  of  shares  can  have  no  power  of  its  own 
volition,  or  by  any  act  of  its  officers  or  agents,  to  enlarge 
its  capital  or  increase  the  number  of  shares  into  which  it  is 
divided.  The  supreme  legislative  power  of  the  State  can 
alone  confer  that  authority  and  remove,  or  consent  to  the 
removal  of,  restrictions  which  are  part  of  the  fundamental 
law  of  the  corporate  being ;  and  hence  every  attempt  of 
the  corporation  to  exert  such  a  power  before  it  is  conferred, 
by  any  direct  and  express  action  of  its  officers,  is  void  ;  and 
hence  every  indirect  and  fraudulent  attempt  to  do  so  is  void. 
For  if  such  a  result  cannot  be  accomplished  directly  by  the 
whole  machinery  of  the  corporate  powers,  it  is  absurd  to 
suppose  that  it  can  be  produced  by  the  covert  or  fraudulent 
efforts  of  one  or  more  of  the  agents  of  the  corporation." 
But  in  this  case  the  court  considered  the  hability  of  a  cor- 
poration for  the  consequences  of  its  wrongful  acts,  however 
foreign  to  its  nature  or  heyond  lU  granted ])owers  the  wrong- 
ful transaction  or  act  may  be,  as  so  distinctly  settled  by  au- 
thority, and  so  clear  upon  principle,  as  to  bear  no  more  than 
mere  enunciation.'"* 

Where  the  transfer  agent  of  the  defendant's  corporation 
was  authorized  to  sign  and  issue  certificates  of  stock  on  a 

'  N.  Y.  &c.  R.  R.  Co.  vs.  Schuyler,  speed  vs.  East  Haddam  Bank,  22 

supra.  Conn.  541;  Bissell  vs.  Michigan  S. 

'  Lamm  vs.  Port  Deposit  Home-  &  N.  I.  R.  Co.,  22  N.  Y.  305-309, 

.stc'a<l    A.S.SOC.,   49   Md.    233;   Good-  per  Selden,  J. 
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transfer  from  one  shareholder  to  another  upon  the  books 
and  on  the  surrender  of  the  previous  certificates,  and  tlie 
agent,  for  his  own  purposes,  signed  and  issued  certificates 
in  form  precise!}^  similar  to  those  genuine  and  authorized, 
and,  trusting  to  their  false  a])pcarance,  the  plaintiffs  took 
one  of  them  by  transfer  and  advanced  money  upon  it,  held, 
that  the  acts  of  the  agent  were  not  within  the  real  or  aj)- 
jparent  scope  of  the  power  delegated  to  hiin.  And  in  tlie 
first  stages  of  the  litigation  relating  to  the  over-issue  of  the 
stock  of  the  New  York  and  New  Haven  Railroad  Company 
by  its  president  and  transfer  agent,  Schuyler,  the  evidence 
went  to  establish  that  his  agency  was  limited  to  an  issue  of 
certificates  where  there  was  a  transfer  of  shares  on  the  com- 
pany's books  accompanied  by  a  surrender  of  the  certificate 
of  the  previous  owner.  On  this  state  of  facts  the  court  held 
that  the  corporation  was  not  liable  for  the  acts  of  its  agcnt.^ 
But  it  appeared,  in  the  later  case  of  the  New  York  and 
New  Haven  Railroad  Company  vs.  Schuyler,^  that,  in  addi- 
tion to  the  power  just  stated,  Schuyler's  agency  extended  to 
the  power  of  issuing  certificates  in  precisel}'"  the  same  form 
to  the  original  subscribers  for  the  stock  ;  that  he  had  au- 
thority to  dispose  of  the  stock  not  taken  by  tlie  original 
subscribers,  and  issue  certificates  in  the  same  form  to  pur- 
chasers ;  that  he  had  authority  to  dispose  of  certain  for- 
feited shares,  and  in  such  case  issue  like  certificates  ;  that  to 
him  was  intrusted  the  keeping  of  all  the  stock  accounts  of 
the  company,  and  that  these  Ijooks  w('re  kept  closed  to 
dealers.     These  facts  threw  the  responsibility  of  the  agent's 

•  Henning  vs.  X.  Y.  &  New  Haven  etc.,  Bank  vs.  Drovers'  Bank,  16  id. 

R.  R.  Co.,  9  Bosw.  283;  Mechanics'  125,  150. 

Bank  vs.  X.  Y.  &  Xew  Haven  R.  R.  =  34  X.  Y.  30. 
Co.,  13  X.  Y.  599;  see  also  Farmers,' 
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acts  upon  the  corporation,  in  obedience  to  the  principle  be- 
fore alluded  to. 

The  reasoning  and  result  of  the  Schuyler  case  was  fully 
confirmed  in  the  opinion  of  Hare,  C.  J.,  in  the  case  of  AYillis 
vs.  Philadelphia  Railroad  Company .''  It  had  been  contended, 
upon  the  argument,  that  as  neither  the  vote  of  the  directors 
nor  stockholders,  nor  both  conjoined,  could  authorize  an  is- 
sue of  stock  in  excess  of  the  number  the  company's  charter 
allowed,  so  as  to  bind  the  company  to  that  which  the  com- 
pany was  powerless  to  perform,  the  agent  could  acquire  no 
power  through  fraud  which  the  principal  did  not  possess  and 
could  not  have  conferred.  The  court,  in  passing  upon  this 
point,  said  :  "  This  argument  might  be  unanswerable  if  the 
power  to  give  certificates  ^vas  identical  with  the  power  to 
create  stock,  or  if  a  certificate  could  not  be  legitimately  is- 
sued to  any  one  who  claimed  under  a  derivative  title,  be- 
cause it  would  then  be  incumbent  on  third  persons  to  take 
notice  of  the  limited  power  and  ascertain  whether  it  had 
been  strictly  pursued.  It  is,  however,  plain  that  the  Legis- 
lature did  not  intend  to  impose  a  rule  contrar}^  to  tlie  ordi- 
nary course  of  business,  and  which  would  have  impaired  the 
market  value  of  the  stock.  Although  the  company  could 
not  issue  a  larger  number  of  shares  than  that  prescribed  by 
its  charter,  it  might  well  give  a  new  certificate  to  a  pur- 
chaser in  lieu  of  that  surrendered  by  the  vendor,  and  repeat 
the  act  as  often  as  occasion  required.  .  .  .  That  which  a 
corporation  is  not  authorized  to  do  under  any  circumstances 
or  which  is  absolutely  forbidden  by  its  charter,  is  so  entirely 
void  that  nothing  short  of  an  act  of  assembly  can  render  it 
valid  ;  but  that  which  it  may  do  for  certain  purposes  and 

•  6  Week.  Notes  Cas.  461. 
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not  for  others,  or  on  the  happening  of  a  particular  event,  is 
not  necessarily  within  this  rule,  anil  may  take  etTect  although 
the  prerequisites  were  not  fulfilled." 

Tn  Tome  vs.  Parkersburgh  H.  E.  Co.^  the  treasurer  of  the 
company  was  iiitrustedwith  the  custody  of  the  books  relat- 
ing to  ownership  and  transfer  of  stock,  and  it  was  his  duty 
to  prepare  and  countersign  all  certificates  of  stock  and  scrip. 
He  fraudulently  issued  certificates  of  stock  for  his  private 
purposes,  and  the  company  was  held  liable  for  his  acts  to 
the  purchasers  of  the  spurious  certificates.^ 

A  stockholder,  whose  stock  has  been  sold  without  his 
knowledge,  under  a  forged  power  of  attorne}',  may  sustain 
an  action  for  money  had  and  received  against  the  innocent 
partners  of  the  forger  who  received  the  proceeds  of  the 
sale.' 

If  Stock-brokers  in  good  faith  receive  from  the  transfer 
clerk  of  a  corporation,  for  sale  on  his  own  account,  a  certifi- 
cate of  its  stock  apparently  genuine,  and  they  make  in- 
quiries as  to  its  validity  at  the  ofilceof  the  corporation,  they 
are  entitled  to  indemnity  from  the  corporation  for  the 
amount  they  have  been  obliged,  under  the  rules  of  the 
Stock  Exchange,  to  pay  to  the  purchaser  of  the  shares,  it 
appearing  that  the  certificate  was  fabricated  by  the  transfer 
clerk,  over  the  genuine  signatures  of  the  officers  of  the  cor- 
poration.^ 

And  a  company  is  liable  if  it  issues  a  certificate  of  shares 
as  fully  paid  when  such  is  not  the  fact.^ 

In  concluding  this  subdivision  we  have  again  t(j  remark 

'  39  Aid.  36.  *  Jarvis    vs.    Manhattan    Beach 

2  And  see  Madison,  etc.,  R.  R.  Co.  Co.,  148  N.  Y.  652. 

vs.  Xomnch  Sav.  Soc,  24  Ind.  457.  '  McKay's    Case,    (1896)    2    Ch. 

'  Marsh  vs.  Keating,  1  Bing.  X.  C.  757. 

198. 
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that  in  all  questions  in  which  stock  certificates  have  been 
involved,  the  tendency  of  the  courts  is  to  protect  the  bona 
fide  holder  or  purchaser ;  and  from  the  mass  of  decisions 
upon  this  branch  of  the  law,  there  now  exists  an  exception 
to  the  general  rule  that  an  assignee  of  a  chose  in  action 
takes  no  better  title  than  his  assignor,  so  definite  and  deeply 
rooted  as  to  be  incapable  of  change. 

IT.  Dealing  With  Apparent  Owners ;  Fraud  ;  Illegality. 

Stock-brokers  sometimes  deal  with  apparent  owners,  or 
there  may  be  an  element  of  fraud  or  illegality  in  such  trans- 
actions, but  the  question  of  negotiability  or  non-negotiability 
does  not  arise.  It  may  be  stated  generally  that  the  Broker 
is  protected  by  want  of  knowledge  of  the  real  owner's  title, 
although  he  may  incur  liability  through  negligence. 

Thus  where  a  Client  deposits  bonds  with  a  Broker  to  se- 
cure him  against  losses  which  might  occur  in  speculations 
upon  the  Exchange,  and  it  turns  out  that  the  bonds  belong 
to  the  wife  of  the  Client,  and  have  been  pledged  by  her 
husband  without  her  consent,  the  Stock-broker  can,  in  the 
absence  of  actual  or  constructive  knowledge  of  the  wife's 
interest  in  the  bonds,  hold  them  for  the  purposes  for  which 
they  were  placed  with  him.  And  the  fact  that  the  Broker 
receives  checks  during  the  existence  of  the  transaction, 
drawn  to  the  order  of  the  wife  and  by  her  endorsed,  is  not 
sufficient  to  charge  him  with  notice  of  the  wife's  interest  in 
the  bonds.' 

And  in  an  action  for  the  conversion  of  shares  of  mining 
stock  which  plaintiif  alleged  he  had  lost,  against  one  who 

•  Macbryde  vs.  Eykyn,  (1871)  G  Wkly.  Notes  111;  uff'd  id.  175. 
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had  found  certificates  of  shares  of  the  same  stock  which 
were  chiiined  by  another  defendant,  and  which  had  been 
sold  b}'  defendant  Stock-broker,  the  bm-den  is  upon  plaintiff 
of  identifying  the  shares  lost,  with  those  found.' 

In  Lamson  vs.  Beard  ^  it  was  held  that  where  the  presi- 
dent of  a  bank,  as  such,  sent  drafts  to  commission  mer- 
chants in  Chicago  to  cover  margins  in  Board  of  Trade 
transactions,  they  "were  bound  to  inquire  of  the  directors  as 
to  his  authority  to  send  the  drafts,  and  in  default  of  their 
doing  so,  the  bank  was  entitled  to  recover  the  proceeds 
which  were  the  l)ank's  property.  To  the  same  effect  is 
Anderson  vs.  Kissam,^  where  a  bank  cashier  speculated  with 
the  bank's  funds  through  a  firm  of  Stock-brokers. 

It  has,  howevei-,  been  held  in  the  State  of  New  York  that, 
although  when  a  banker  was  employed  to  loan  moneys,  the 
use  of  the  word  "  trustee  "  in  the  check  given  by  the  lender, 
gave  notice  to  the  banker  that  the  funds  might  not  belong 
to  the  lender  individually,  yet  the  use  of  such  word  was  not 
sufiicient  to  notify  the  banker  that  the  trust  was  of  such 

'  McFadden    vs.     Goettert,     131  thereof  with  the  Brokers,  and  in- 

Cal.  333.  fiuiry  of  the  trustee  only  was  in- 

^  9-1    Fed.    Rep.    30,    and    cases  sufficient.     Marshall    vs.    De    Cor- 

cited.  dova,  26  A.  D.  61.'). 

^  35    Fed.    Rep.    699,    rev'd    on  And  if  money  is  deposited  with  an 

other  grounds,  145  U.  S.  435.  agent  for  a  particular  purpose,  and 

If  a  temporary  administrator  of  the  agent  speculates  the  money  in 

an  estate  places  trust  funds  with  "buclcet     shop"     transactions     in 

Brokers  to  speculate  in  stock  trans-  Ohio  and  Illinois,  such  transactions 

actions,  the  use  of  the  words  "as  being  illeijal  under  the  laws  of  these 

trustee"  in  a  check  received  by  the  States,  the  money  so  speculated  be- 

Brokers,  was  sufficient  notice  to  put  ing  impressed  with  a  trust  is  rccov- 

the  Brokers  upon  inquiry,  especially  erable  in  equity,  and  so-called  profits 

when  a  subterfuge  was  resorted  to  paid  to  the  agent  cannot  be  allowed 

by  the  Brokers,  viz.,  their  giving  as  a  set-off.     Central  &c.  Exchange 

their  own  check  back  to  the  trustee  vs.  Bendinger,  56  L.  R.  A.  875. 
who  at  once  placed  the  proceeds 
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a  character  that  the  trustee  was  limited  solely  to  legal  in- 
vestments, and  if  the  banker  lent  the  money  to  Stock-bro- 
kers on  the  securit}"  of  stock  collaterals,  he  was  not  liable 
as  for  a  waste  of  the  trust  estate.^ 

If  Stock-brokers  have  made  extensive  stock  speculations 
for  the  cashier  of  a  countr}'  bank,  receiving  from  the  cashier 
checks  drawn  upon  its  correspondent  city  bank,  and  the 
Brokers  from  time  to  time  return  to  the  city  bank  most  of 
the  sums  so  received,  they  are  entitled,  on  the  question  of 
o£Fset,  to  have  it  submitted  to  the  jury  whether  the  other 
officers  of  the  country  bank  which  had  become  insolvent, 
might  not,  by  reasonable  care,  have  ascertained  that  such 
deposits  were  so  made  and  their  purpose,  and  whether  they 
would  have  considered  such  deposits  as  a  return  of  the 
moneys  to  the  bank.^ 

When  in  the  beginning  of  transactions  between  a  bank 
cashier  and  Stock-brokers,  the  transactions  are  hojia  fide 
between  the  latter  and  the  former,  on  behalf  of  the  bank, 
the  Brokers  are  not  liable  for  fraudulent  misappropriations 
by  the  cashier,  although  some  of  the  entries  in  the  Broker's 
books  showed  dealings  with  the  cashier  as  such,  or  with  him 
individually.^ 

If  a  clerk  was  authorized  by  his  employers  to  sell  their 
notes,  and  to  place  the  proceeds  in  his  own  bank  to  his  own 
credit,  the  object  of  the  employers  being  to  obtain  working 
capital,  without  letting  their  own  bank  know  the  method 
by  which  they  acquired  it,  a  firm  of  Stock-brokers  is  not 
liable  to  the  employers  for  portions  of  such  moneys  lost  by 

'  Isham  vs.  Post,  71  Hun,  184.  ^  Kissam  vs.  Anderson,  145  U.  S. 
rev'd  on  other  grounds  141  N.  Y.    435. 

110.  3  Central    Bank    vs.    White,   139 

N.  Y.  631. 
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the  employee  in  speculating  in  stock  transactions  through 
the  defendants.' 

But  if  stock  and  grain  Brokers  receive  the  checks  of  the 
manager  of  a  corporation  organized  to  make  jellies  and 
fruit  preserves,  as  margin  in  grain  transactions,  the  com- 
pany's blank  checks  being  used,  they  are  chargeable  with 
notice  that  the  drawing  of  such  checks  was  not  within  the 
scope  of  the  manager's  business.^ 

Although  a  bank  cashier  is  prohibited  by  statute  in 
Pennsylvania  from  dealing  in  stocks,  one  who  is  woi j^articejys 
criminis  with  him  in  such  transactions,  may  recover  money 
paid  by  him  to  the  cashier.  And,  therefore,  when  the 
plaintiff  had  reason  to  believe  that  the  cashier's  stock  was  at 
the  time  of  the  sale  of  it  to  plaintiff,  in  the  name  of  third 
persons,  and  that  the  cashier  bought  the  stock  as  plaintiff's 
agent  (in  which  capacity  the  cashier  might  lawfully  act) 
he  was  not  in  pari  delicto  with  the  cashier,  who  was  in 
reality  the  owner  of  the  stock,  and  who  was  eno-ao^ed  in 
speculating  in  stocks — buying  for  the  mere  purpose  of  mak- 
ing profit  by  a  rise  in  the  market  price — in  violation  of  the 
statute.'^ 

When  an  employee  of  Stock-brokers  delivered  to  plaintiff 
raised  or  forged  certificates,  instead  of  the  genuine  certifi- 
cates purchased  for  ]:)laintiff,  and  received  from  the  latter  a 
large  sum  of  money  alleged  by  him  to  be  due  to  defendant 
Brokers,  when  in  fact  there  was  nothing  due,  the  defendants 
are  liable,  when  by  the  exercise  of  ordinary  diligence,  the 
loss  to  plaintiff  would  not  have  occurred.^ 

'  Smv-th     vs.     Glendenning,    194  St.  496.     See  Com.  vs.  Quay,  7  Pa. 

Pa.  St.  550.  Dist.  Rep.  723. 

'  Hine  vs.  Allen,  87  Hun,  516.  *  Andrews  vs.  Clark,  72  Md.  396. 
^  Burkholder  vs.  Beetenij  65  Pa. 
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In  Clinton  National  Bank  vs.  National  Park  Bank  ^  it  ap- 
peared that  a  firm  of  New  York  Stock-brokers  obtained  a 
loan  from  plaintiff  bank  (through  defendant  bank,  its  New 
York  correspondent)  on  the  security  of  certain  bonds  which 
proved  to  be  spurious,  and  it  was  held  that  defendant  was 
only  obliged  to  give  such  examination  to  the  securities  as  is 
customary  with  bankers,  especially  when  it  appeared  that 
such  loans  are  largely  made  upon  confidence,  and  on  ac- 
count of  the  number  of  such  transactions,  no  more  than  a 
cursory  examination  was  practicable. 

But  it  was  held  in  Isham  vs.  Post^  that  bankers,  even 
though  rendering  gratuitous  services,  should  use  ordinar}'- 
diligence  in  examining  securities  offered  as  collateral  for  a 
loan,  to  verify  their  genuineness,  and  when  it  appeared  that 
such  had  been  forged  by  raising  the  numbers  thereon,  it 
was  held  that  defendant  was  liable  to  repay  plaintiff  the 
amount  which  had  been  intrusted  to  defendant  to  loan,  and 
which  defendant  had  lent  to  a  firm  of  Stock-brokers  on  the 
security  of  the  forged  collateral. 

1  37  A.  D.  601,  aff'd  165  N.  Y.  ^  51  A.  D.  605,  aff'd  167  N.  Y. 
629.  531. 
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I.  Remedies  of  Stock-brokers  and  Clients  against  Each 

Other. 

i^u.)  Relation  of  Brokers  to  Each  Other. 

Theke  exist  a  great  many  elements  in  a  transaction  on 
the  Stock  Exchange  which  are  not  found  in  the  sini])le  and 
ordinary  relation  of  principal  and  agent.  An  agent  in- 
structed by  his  principal  to  sell  or  buy  personal  property 
would,  ordinarily,  find  a  purchaser  or  seller,  disclose  his 
relation,  bring  the  parties  together,  and  receive  his  com- 
missions. Not  so  with  a  Stock-broker  in  carrying  out  a 
speculative  transaction  in  stocks  through  the  Stock  Ex- 
change; for  he  not  only  does  not  disclose  his  principal,  but 
jealously  conceals  his  name.  He  acts,  and  by  the  rules  of 
the  Exchange  is  regarded,  as  principal ;  and  in  consummat- 
ing the  transaction  uses  his  own  money,  receives  and  holds 
the  property,  and  merely  obtains  from  his  Client  a  margin 
sufficient  to  protect  him  against  the  fluctuations  of  the 
market.  Yet  the  only  interest  the  Broker  has  in  the  trans- 
action is  a  brokerage  or  commission.^ 

What  the  respective  relations  of  all  the  parties  to  each 
other  are  in  such  dealings  wnll  be  best  seen  by  considering 
the  position  of  the  ditferent  parties  separately. 

As  we  have  seen,  Stock-brokers,  in  their  dealings  with 
each  other,  are,  by  the  rules  of  the  Exchange,  regarded  as 
principals.  These  rules  are  binding,  because  the  members 
of  the  Exchange,  upon  becoming  members,  agree  to  abide 
by  them;^  and  it    is  only   when  these  rules  conflict  with 

'  See    article    in     Harvard    Law  ^  See  pp.  57,  424. 
Review,  vol.  VIII.  p.  435,  by  Mr.  Thu.s    where    a    customer    sent 
Eliot   Norton,   entitled   "A  simple  stolen  bonds,  as  collateral,  to  Stock- 
purchase    and    sale    by    a    Stock-  brokers,    the    latter    cannot    claim 
broker."  that  they  fulfilled  their  contract  on 
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the  law,'  or  urc  unreasonable,  or  against  public  policy,  that 
the  courts  will  interfere  with  thera.  Tliis  leaves  the  Slock 
Exchange  with  jurisdiction  to  enforce  all  contracts  between 
its  members,  and  the  courts   can  only  be  called   upon  in 


credit  of  the  bonds,  giving  them  the 
right,  as  against  the  owner  of  the 
bonds,  of  bona  fide  holders  for 
vahie,  as,  ahhough  tlic  verbal  con- 
tract made  by  them  on  the  Ex- 
change was  void  under  the  Statute 
of  I'rauds,  they  were  bound  by  the 
rules  of  the  Exchange  making  such 
a  contract  obligatory,  and  therefore 
they  must  be  deemed  to  have  com- 
pleted their  purchase  because  of 
their  personal  obligation  under  the 
contract.  Brownsou  vs.  Chapman, 
G3  N.  Y.  625. 

>In  Ryers  vs.  Tuska,  14  X.  Y. 
Supp.  926,  where  the  assignee  of  an 
insolvent  Stock-broker  sued  an- 
other Broker  (both  Brokers  being 
members  of  the  New  York  Con- 
solidated Exchange),  to  recover 
money  alleged  to  be  due  in  a  stock 
transaction,  it  was  held  that  as 
there  was  no  memorandum  in 
writing,  the  contract  was  invalid, 
not^\ithstanding  the  rule  of  the  Ex- 
change making  contracts  between 
its  members  binding,  and  suspend- 
ing members  who  failed  to  comply 
with  their  contracts.  In  that  case 
it  was  also  held  that  even  if  the  rule 
of  the  Exchange  that  "all  offers  to 
buy  and  sell  securities  shall  be  bind- 
ing," had  been  introduced  in  evi- 
dence, it  would  not  have  availed  the 
plaintiff,  as  a  party  could  not,  in 
advance,  make  a  valid  promise 
that  a  statute,  founded  in  public 
policy,  should  be  inoperative,  citing 


Shapley  vs.  Abbott,  42  N.  Y. 
443. 

It  was  held  in  Ex  parte  Ward,  20 
Ch.  Div.  356,  that  it  was  not  neces- 
sary to  obtain  the  consents  required 
by  rule  54  of  the  London  Stock  Ex- 
change, in  order  to  enable  one  mem- 
ber of  the  London  Stock  Exchange 
to  sue  another  for  a  debt  due  to  him 
by  the  latter.  In  that  case  a  Bro- 
ker had  purchased,  for  a  Cljent, 
from  stock  and  share  dealers,  cer- 
tain shares,  and  his  Client  failing  to 
supply  him  with  the  purcliase  price, 
he  was  declared  a  defaulter,  his  ac- 
counts were  closed,  and  the  assets 
collected  were  di.stributed  amongst 
his  Stock  Exchange  creditors.  The 
share  dealers  obtained,  under  rule 
54,  the  consent  of  the  Stock  Ex- 
change creditors  to  in.stitute  bank- 
ruptcy proceedings  against  the 
Broker,  and  it  was  held,  per  Jessel, 
M.  R.,  that  even  if  they  had  not 
done  so,  the  debt  due  to  them  was 
not  destroyed,  as  the  payment  re- 
ceived by  them  from  the  com- 
mittee only  discharged  the  debt  to 
the  amount  of  that  payment,  and 
did  not  release  the  defaulter  from 
payment  of  the  balance. 

But  see  as  to  the  effect  of  the 
rules  of  the  Xew  Orleans  Cotton 
E.x change  on  contracts  between  its 
members,  in  modifying  the  princi- 
ples of  law  applicable  to  such  con- 
tracts, Paton  vs.  Newman,  51  La. 
Ann.    1428. 
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exceptional  cases  to  interfere  with  that  domestic  forum. 
And  this  rule  holding  the  Brokers  liable  to  each  other 
as  principals  is  not  only  reasonable,  but  it  arises  out  of 
the  necessities  of  the  case.  For  Brokers,  in  making  their 
transactions,  do  not  disclose  the  names  of  their  Clients; 
indeed,  by  what  may  be  termed  the  es])rit  de  corps  of  Bro- 
kers, it  is  regarded  as  an  abuse  of  confidence  to  reveal  the 
names  of  the  persons  for  Avhom  they  act.  Besides,  Stock- 
brokers habitually  make  operations  for  their  own  account, 
and  it  is  utterly  impossible  to  discriminate  in  their  dealings 
upon  the  Exchange  whether  they  are  acting  for  their 
Clients  or  for  themselves. 

And  this  rule  of  the  Exchange,  making  the  Brokers  pri- 
marily liable  to  each  other,  accords  with  the  well-settled 
principle  of  law  that  an  agent,  in  dealing  with  third  persons, 
should  disclose  his  agency,  or  he  will  be  held  personally  re- 
sponsible to  them ;  ^  and  that  it  is  only  where  the  agent 
makes  a  contract  on  behalf  of  a  principal,  whose  name  he 
discloses  at  the  time,  that  he  is  not  personally  liable.^  A 
vendor  or  purchaser  dealing  in  his  own  name,  without  dis- 
closing the  name  of  his  principal,  is  personally  bound  by  his 
contract ;  and  it  makes  no  difference  that  he  is  known  to 
the  other  party  to  be  an  auctioneer  or  Broker  who  is  usually 
employed  in  selling  or  buying  property  as  an  agent.^     And 

'  Walker's  Am.  Law  (10th  ed.),  principal's  name,  and  is,  therefore, 

301;  Snelling  vs.  Howard,  51  N.  Y.  obliged   to   pay   a  balance   of  the 

.373;  Collins  vs.  Buckeye  Ins.  Co.,  17  purchase  price  of  wheat  bought  by 

Ohio  St.  215;  Woodbridge  vs.  Blair,  him  for  his  principal,  he  may  re- 

18  Iowa,  572.  cover  the  amount  from  the  latter. 

^  Rathboii  vs.  Budlong,  15  Johns.  Knapp  vs.  Simon,  96  X.  Y.  284. 

1;  Ferris  vs.  Kilmer,  48  X.  Y.  300;  To  same  effect  is  Maitland  vs.  Mar- 

McClernan  vs.  Hall,  33  Md.  293;  Til-  tin,  8G  Pa.  St.  120. 

ler  vs.  Spradley,  39  Ga.  35.  •'  Jones  vs.  Littlcdalc,  1  Xcv.  &  P. 

If  a  Broker  does  not  di.sdo.sc  his  077;  Magee  vs.  Atkinson,  2  Mee.  & 
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\vhere  a  defendant  -was  employed  as  agent  to  buy  at  an  auc- 
tion, but  he  did  not  disclose  his  agency  either  at  the  time  of 
bidding  or  when  paying  the  deposit,  it  was  held  that  he  was 
individually  liable  on  his  bid,  and  could  not  shelter  himself 
by  proving  that  he  acted  as  agent.^ 

In  view,  therefore,  of  the  jurisdiction  of  the  Exchange  to 
enforce  all  contracts  made  between  its  members  on  the  Ex- 
change, the  cases  necessarily  must  be  rare  in  which  the 
courts  will  or  can  be  called  upon  to  examine  the  transactions 
of  Brokers  as  between  themselves ;  although  in  most  in- 
stances the  bargains  there  made,  being  oral,  could  hardly  be 
sustained  under  the  Statute  of  Frauds,  in  those  States  where 
the  17th  section  of  that  statute,^  requiring  such  agreements, 


W.  440;  Mills  vs.  Hunt,  20  Wend,  agree   as  to   the   existence   of  the 

431.  custom. 

It  was  held  in  Wildy  vs.  Stephen-  And  in  Smith  vs.  Reynolds,  66  L. 
son,  1  C.  &  E.  3,  that  where  b}'  the  T.  X.  S.  808,  a  Broker  not  a  member 
course  of  dealing  between  plaintiff  of  the  Stock  Exchange,  was  held 
Stock-broker,  a  member  of  the  bound  to  indemnify  a  Broker,  a 
London  Stock  E.xchange,  and  de-  member  of  the  London  Stock  Ex- 
fendant,  a  Liverpool  Stock-broker,  change,  who,  under  the  rules  of  the 
and  by  express  agreement  between  Exchange,  was  obliged  to  make  good 
them,  the  plaintiff  was  to  be  per-  to  another  member's  Client  a  loss 
sonally  liable  to  defendant  when  the  which  the  latter  had  suffered  in  a 
name  of  the  principal  was  not  dis-  transaction  on  the  Stock  Ex- 
dosed  by  the  former,  the  defendant  change. 

might  counterclaim  for  the  price  of  But  in  Glenn  vs.  Garth,  133  N.  Y. 

shares  sold  for  him  l)y  plaintiff,  who  18,  it  was  held  ihat,  in  dealings  be- 

did  not  disclose  the  name  of  the  tween  Stock-brokers,  there  can  be 

principal  in  the  advice  notes,  in  an  no  implication  of  authority  in  the 

action  brought  by  plaintiff  to  re-  Broker  selling  stock  to  make  the 

cover  the  price  of  shares  bought  for  transfer  thereof  to  the  purchasing 

defendant.     The    latter     also     at-  Broker  on  the  company's  books,  as 

tempted  to  prove  a  custom  of  the  each  knows  the  other  to  be  merely 

London    Exchange    rendering    the  an  agent  for  third  persons. 

Broker  personally  liable  where  he  '  }kIcComb  vs.  Wright,   4  Johns, 

does    not    disclose    his    principal's  Ch.  659. 

name,  but  the  jury  were  unable  to  ^  See  p.  884. 
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where  more  than  fifty  dollars  are  involved,  to  be  in  writing, 
is  in  force.^ 

(b)   Relatio7i  of  Clients  to  Each  Other. 

The  relation  to  each  other  of  principals  who  authorize 
transactions  to  be  made  upon  the  Exchange  is  not  so  simple 
as  the  one  to  which  we  have  just  alluded  ;  and  yet,  if  the 
principles  of  the  law  of  agency  are  applicable  to  the  trans- 
actions— and  there  would  seem  to  be  no  good  reason  to  the 
contrary — the  question  is  comparatively  plain  and  free  from 
difficulty.  But  the  position  of  the  parties  should  be  thor- 
oughly understood.  In  the  first  place,  the  principals  not 
only  never  meet,  but  they  are  never  known.  A.  Client  order- 
ing his  Broker  to  purchase  shares  upon  the  Exchange  knows 
and  expects  that  the  Broker  will  buy  them  of  a  fellow- 
Broker,  who  may  be  acting  for  himself  or  an  undisclosed 
seUiug  Client.  And  it  is  the  uniform  usage  of  Stock- brokers, 
upon  making  a  purchase  or  sale  for  their  Clients,  imme- 
diately to  make  out  and  deliver  to  the  latter  a  report  con- 
taining the  description  and  price  of  the  securities  dealt  in, 
and  the  name  of  the  opposite  Broker  with  whom  the  trans- 
action has  been  made.'-^  What,  if  any,  effect  this  circum- 
stance would  have  upon  the  relation  of  the  principals  to 
each  other  has  seemingly  never  been  considered.  There  is, 
in  fact,  no  communication  between  the  Clients  whatever,  as 
appears  from  the  following  detailed  account  of  the  transac- 
tion : 

A,  desiring  to  purchase  one  hundred  shares  of  stock,  em- 

•  Brownson  vs.  Chapman,  63  X.  Client  on  his  right  to  recover  (•f)m- 

Y.  625;  Ilyers  vs.  Tuska,  supra.  missions  was  considered  in  the  case 

^  The  effect  of  the  omission  of  the  of  Hoffman  vs.  Livingtson,  14  J.  & 

Broker  to  deliver  this  note  to  his  S.  (N.  Y.)  552. 
48 
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ploys  B,  a  Stock-broker.  The  latter  goes  upon  the  Exchange 
and  finds  C,  a  fellow-Broker,  who  will  sell  the  shares  ;  where- 
upon the  bargain  is  made.  C,  in  fact,  represents  D,  who 
has  ordered  him  to  sell.  B,  upon  the  consummation  of  the 
bargain,  sends  a  report  to  his  Client,  A,  of  the  purchase  from 
C,  the  Broker;  and  C  likewise  sends  a  report  to  D  of  the 
sale.  The  shares  are  in  due  course  delivered  by  C  to  B,  and 
the  latter  pays  for  them.  B  and  D  never  meet,  their  names 
are  never  mentioned,  and  they  neither  sign  nor  deliver  any 
paper  relating  to  the  bargain.  Nor  is  there  any  communi- 
cation between  A.  and  C  or  B  and  D  in  respect  to  the  busi- 
ness. Is  there  any  privity  in  such  a  transaction  between 
A  and  D  ?  Is  there  a  contract  between  them  ?  Have  they 
reciprocal  rights  and  duties  ? 

Before  referring  to  the  adjudications  upon  this  subject, 
we  should  advert  to  a  well-established  principle  of  law  that, 
in  case  of  a  simple  contract,  an  undisclosed  principal  may 
show  that  the  apparent  party  was  his  agent,  and  may  put 
himself  in  the  place  of  the  latter,  but  not  in  such  a  way  as 
to  affect  injuriously  the  rights  of  the  other  party.  Where 
an  agent,  in  dealing  for  his  principal,  acquires  rights  for 
him,  the  principal  may  sue  in  his  own  name  to  enforce  them, 
notwithstanding  he  was  a  resident  abroad,  and  the  agency 
was  concealed  from  defendant.^  If  there  is  nothini;  on  the 
face  of  the  written  contract  to  indicate  agency,  but  one  of 
the  contracting  parties  is  in  reality  an  agent,  contracting  on 
behalf  of  an  unknown  and  undisclosed  principal,  the  latter 
may,  at  any  subsequent  period,  so  long  as  the  contract  re- 
mains executory,  come  forward  and  claim  the  benefit  of  it ; 
but  he  is,  of  course,  bound  by  all  the  equities  raised  b}'  his 

'  Taintor  vs.  Prendergrast,  3  Hill,  73. 
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agent  while  dealing  apparently  as  a  principal,  and  can  take 
such  rights  of  action  only  as  the  latter  possesses  at  the  time 
that  he,  the  principal,  discloses  himself.^ 

This  doctrine  has  been  most  extensively  applied  to  all 
kinds  of  executory  contracts  in  writing  not  under  seal,  it 
being  uniformly  held  that  such  contracts  may  be  enforced 
by  principals,  although  executed  in  the  name  of  the  agent, 
and  this  whether  he  describes  himself  as  agent  or  not.^ 

'Now,  if  this  doctrine  is  applicable  to  the  transactions  of 
the  Stock  Exchange,  there  is  no  doubt  but  that  the  law  will, 
in  the  transaction  which  we  have  described,  substitute  the 
principals  in  the  place  of  their  respective  Brokers.  And 
this  seems  to  be  firmly  settled  by  the  cases. 

In  our  analysis  of  a  transaction  in  securities  on  the  Lon- 
don Stock  Exchange,  this  subject  is  extensively  considered 
in  respect  to  the  liability  of  principals  for  " calls''^  upon 

'  Girard  vs.  Taggart,   5  Serg.  &  resting    upon    the    law-merchant. 

R.  27;  Taintor  vs.  Prendergrast,  3  Persons  dealing  with  negotiable  in- 

Hill,  72;  Edwards  vs.  Goulding,  20  struments    are    presumed    to    take 

Vem.    30;    Commercial    Bank    vs.  them  on  the  credit  of  the  parties 

French,  21  Pick.  486;  Huntington  whose  names   appear  upon  them; 

vs.    Kno.x,    7    Gush.    71;    Carr    vs.  and  a  person  not  a  party  cannot  be 

Hinckcliff,  4  B.  &  C.  547;  Fish  vs.  charged  upon  proof  that  the  osten- 

Kempton,  7  C.   B.  692;  Kelly  vs.  sible  party  signed  or  endorsed  as  his 

Mun.son,  7  Mass.  324;  Wait  vs.  John-  agent  (Briggs  ^^s.  Partridge,  supra), 

son,  24  Vern.  112;  Violet  vs.  Powell,  ^  ch.  X.  p.  987  et  seq. 

10  B.  Mon.  347;  Gardner  vs.  Allen,  See    also    the    following    cases: 

6  Ala.   187;   Wharton  on  Agency,  Roots  vs.  Williamson,  38  Ch.  Div. 

§  403;  Huffcut  on  Agency  (2d  ed.),  485  (where  a  married  woman  was 

§  164,  and  ca.ses  cited  in  footnotes;  held  to  have  established  her  title  to 

Story  on  Agency  (4th  ed.),  §  1600;  shares  held  by  defendant  W.  as  her 

Mechem,  Ag.  §§  695-700.  trustee  and  by  him  transferred  to 

'  Briggs  vs.   Partridge,  64  N.  Y.  the   defendants   H.    &   A.   who   at- 

357;  Nicoll  vs.   Burke,  78  id.  581.  tempted,  through  their  Brokers,  to 

There  is  a  well-recognized  exception  complete  the  transfer  by  registra- 

to  the  above  rule,  however,  in  tlie  tion  in  the  company's  books);  Lor- 

case  of  note.^  and  bills  of  exchange,  iug   vs.    Davis,    32   Ch.    Div.    625 
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shares  purchased  through  Brokers ;  and  it  will  be  seen  that 
the  English  courts,  with  entire  unanimity,  have  held  that 
there  was  a  perfect  and  enforceable  contract,  both  in  law 
and  equity,  between  the  vendor  and  vendee.  As  these 
cases  are  fully  revicAved  in  Chapter  X.,  it  is  unnecessary 
to  do  more  than  mention  them  in  this  connection.  The 
question  of  privity  has  been  rigorously  disputed ;  but,  after 
a  full  consideration  of  the  subject,  the  courts  have  found 
no  difficulty  in  reaching  the  conclusion  that  the  principals 
should  be  substituted  in  the  place  of  the  Brokers.^ 


(where  a  purchaser  of  shares  sold  on 
the  Stock  Exchange  was  held  to  be 
the  equitable  owner  of  the  shares 
although  the  name  of  the  vendor 
was  not  given  in  the  bought  note  as 
required  b}-  Lehman's  Act,  and 
bound  to  indemnify  the  vendor). 
See  also  London  Founders  Associa- 
tion vs.  Clarke,  20  Q.  B.  D.  576 
(money  paid  for  shares  sold  in  the 
Stock  Exchange  cannot  be  recov- 
ered back  by  the  \'endee  from  the 
\-endor  although  the  company  re- 
fuses to  register  the  vendee  as  the 
owner);  Crabb  vs.  Miller,  24  L.  T. 
892  (a  vendee  of  shares  must  in- 
demnify his  vendor  although  he 
might  under  the  rules  of  the  Ex- 
change have  repudiated  the  pur- 
chase); De  Waal  vs.  Adler,  12  App. 
Cas.  141  (a  vendee  of  shares  is  not 
boiuid  to  accept  when  there  is  un- 
reasonable delay  by  the  vendor  in 
tendering  them).  And  see  Ander- 
son vs.  Beard,  (1900)  2  Q.  B.  260; 
Scott  vs.  Ernest,  16  T.  L.  R.  498; 
Stoneham  vs.  Wyman,  6  Com.  Cas. 
174. 

'  The  precise  moment  when  the 
privity  of  contract  is  created  is  when 


the  ticket  containing  the  purchas- 
er's name  has  been  handed  to  the 
A'endor,  and  he  indicates  his  accept- 
ance of  the  name  to  the  purchaser. 
Lindley  on  Companies  (61  h  ed.), 
p.  695,  and  cases  cited;  Brodhurst's 
Law  of  the  Stock  Exchange,  p.  146, 
147  et  seq.,  and  cases  cited.  As  a 
result  of  the  privity  of  contract,  the 
right  of  set-off  exists  between  the 
principals.  Carrvs.  Hinchliff,  4  B. 
&  C.  547. 

But  where  cotton  Brokers,  mem- 
bers of  the  Liverpool  Cotton  Ex- 
change, sold  cotton  for  future 
delivery  to  other  members  of  the 
Exchange,  in  their  own  names, 
but  really  on  behalf  of  an  un- 
disclosed principal,  the  vendees 
could  not,  in  an  action  by  the 
principal  to  recover  the  purchase 
price,  set  off  a  debt  due  to  them 
by  the  principal's  Brokers,  when 
they  had  no  beUef  as  to  whether 
the  latter  were  selling  on  their 
own  account,  or  for  a  principal, 
Cooke  vs.  Eshelby,  12  App.  Cas. 
271,  but  if  they  had  been  in- 
duced to  believe  the  Brokers  were 
acting  for  themselves  thev  had  the 
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As  by  tlie  method  of  dealing  upon  the  London  Stock  Ex- 
change, the  representative  character  of  a  Stock-broker  is  en- 
tirely submerged,  and  he  deals  and  is  regarded  onl}^  as  prin- 
cipal, there  would  seem  to  be  no  good  reason  \A'hy  this  class 
of  decisions  should  not  be  followed  as  precedents  in  this 
country.  And  accordingly  it  has  been  held  by  the  Supreme 
Court  of  the  United  States  that  there  is  privity  of  contract 
between  undisclosed  principals  of  Brokers  in  transactions 
on  the  Stock  Exchange,  although  it  was  doubtful  if  there 
might  be  such  privity,  if  there  were  contracts,  on  the  part 
of  one  of  the  Brokers,  for  other  dealers  in  the  same  stock, 
not  to  be  closed  on  the  same  day,  still  unclosed,  but  if 
these  other  contracts  had  been  settled,  it  was  held  that 
there  was  sufficient  privity  between  tlie  undisclosed  prin- 
cipals to  maintain  the  action.  It  Avill  be  perceived  by 
reference  to  the  English  decisions  that  the  courts  of 
that  country  have  gone  further,  and  held  that  there  may 
be  privity,  although  the  Broker  lumps  his  Client's  orders 
together  and  executes  them  by  means  of  one   contract.^ 

right  of  set-off.     Id.      In  transac-  to  treat  country  Brokers  as  prinei- 

tions  on  the  Stock  Exchange,  how-  pals  and  agreed  to  be  bound  by  it. 

ever,  where  a  jobber  knows  that  a  Blackburn  vs.   Mason,   9  T.   L.   R. 

Broker    is    probably    selling   for    a  2S6. 

principal,  he  cannot  take  advantage  The  remedy  of  each  principal 
of  this  rule,  as  he  is  bound  to  make  against  the  other  may  be  at  law. 
inquiry  from  the  Broker  as  to  Street  vs.  Morgan,  not  reported, 
whether  he  is  selling  as  agent  or  cited  in  Davis  vs.  Haycock,  L.  R. 
principal.  4.  Ex.  .373.  Or  in  equity,  Shep- 
.\nd  where  London  Stock-brokers  pard  vs.  Murphy,  16  W.  Rep.  948. 
sold  stock  on  the  instructions  of  a  '  See  chs.  Ill,  p.  20.5,  and  X,  and 
country  Broker  for  an  undisclosed  Scott  vs.  Godfrej',  70  L.  J.  K.  B.  954. 
principal  they  cannot  set  off  a  debt  See  contra,  Beckhusen  vs.  Ham- 
due  to  them  by  the  country  Broker  blett,  (1900)  2  Q.  B.  IS;  aff'd  70  L. 
a.s  against  the  proceeds,  unless  they  J.  K.  B.  600,  but  in  that  case  the 
prove  that  the  principal  had  knowl-  usage  of  the  Stock  E.xchange  had 
edge  of  a  custom  of  the  Exchange  not  been  proved. 
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There  is  one  circuinstiince,  however,  which  should  be 
mentioned  in  applying  the  English  cases  to  dealings  in 
the  United  States — viz.,  that  by  the  rules  of  the  London 
Stock  Exchange  ihc  Brokers  and  Jobbers  are  two  different 
characters,  and  they  cannot  act  in  both  capacities  in  the 
same  transaction.  The  Broker  is  known  to  be  deaUng  for 
a  principal  in  the  transaction  which  lie  makes,  whei'cas  the 
Jobber  always  acts  on  his  own  account.  But  we  do  not 
attach  much  importance  to  this  fact,  because  at  most  it 
amounts  to  but  a  breach  of  the  rules  of  the  Exchange  ; 
and,  notwithstanding  its  breach,  the  members  would  still, 
by  the  same  rules,  be  liable  primarily  to  each  other  upon 
their  contract.^ 

In  one  case  ^  in  the  United  States  in  which  a  principal 
sued  the  opposite  principal  for  breach  of  a  contract  con- 
cluded on  the  Stock  Exchange  between  their  respective 
Brokers,  it  was  held  that  although  a  principal  may  elect 
to  sue  the  ostensible  principal,  or  the  actual  and  undis- 
closed principal,  yet  there  are  not  two  contracts,  one  be- 
tween the  Brokers,  and  the  other  between  the  principals, 
and  therefore  when  the  opposite  Stock-broker's  liability 
had  been  extinguished  by  an  award  of  the  arbitration 
committee  of  the  Stock  Exchange,  and  the  award  had 
been  performed  by  the  plaintiff,  such  award  is  a  complete 


*  Consult,  as  to  effect  of  \'iolating  tain  action  against  the  purchaser) ; 

rules,  Royal  Exchange  Ins.  Co.  vs.  Jackson  vs.  Jacob,  6  L.  J.  C.  P.  31.5 

Moore,  11  Week.  Reporter,  592.  (a  tender  of  the  purchase  price  of 

See    also    the    following    cases :  shares  to  the  Brokers  of  the  vendor, 

Lisset  vs.  Reave,  2  Atk.  394  (where  when  ratified  bj'  the  principal,  is 

it  was  held  that  although  stocks  are  good). 

often  transferred  by  Brokers  -nnth-  '  Or\'is  vs.  Wells,    Fargo  &  Co., 

out  the  principal's  name  being  men-  73  Fed.  Rep.  110. 
tioned,  yet  the  vendor  may  main- 
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bar  to  a  suit  upon  the  original  cause  of  action,  by  the  plain- 
tiff against  the  opposite  principal. 

We  therefore  conclude  that  both  in  England  and  in  the 
United  States,  in  a  transaction  made  through  the  Exchange 
by  Brokers,  the  vendees  or  vendors  are  liable  to  each  other, 
subject,  of  course,  to  intervening  equities  to  the  same  ex- 
tent and  in  the  same  manner  as  if  the  contracts  had  been 
made  by  agents  for  unknown  principals  in  the  ordinary 
course  of  business.  But  the  usage  of  Brokers  has  been  an 
important  factor  is  establishing  this  result,  and  it  might  in 
certain  cases  operate  as  an  exception  to  the  principle. 

(c.)   Liability  of  Brokers  to  Undisclosed  Clients. 

The  relation  of  a  Client  to  the  Broker  or  Jobber,  who 
makes  the  contract  on  the  Exchange  with  his  own  repre- 
sentative, suggests  an  important  and  interesting  question. 
In  the  illustration  heretofore  given,^  this  involves  the  rela- 
tion between  A,  the  vendor  or  purchaser,  and  the  Broker, 
C,  who  deals  with  the  Broker  of  the  vendor.  As  has  been 
described,  upon  the  completion  of  the  order  to  purchase  or 
sell,  B,  the  Broker  of  A,  immediately  makes  out  and  de- 
livers to  A  a  report  or  notice  containing  a  statement  of 
the  kind  of  securities  dealt  in,  the  price  paid  or  received, 
and  the  name  of  C/,  the  Broker  with  whom  the  transaction 
has  been  made,  and  who  appears  in  the  business  as  principal. 
If  there  is  a  privity  between  the  purchasing  and  selling 
Clients,  A  and  D,  as  in  the  preceding  section  we  have  seen 
there  clearly  is,  the  reasons  are  still  more  cogent  to  estab- 
lisii  a  legal  relation  between  A  and  C,  because  the  name  of 
the  latter   is  reported  to  A  as   the   principal,  and,    to  all 

'  P.  753. 
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intents  and  purposes,  C  is  the  i-eal  contracting  party.  By 
a  well-understood  and  frequent!}'"  applied  rule  of  the  law  of 
agency,  an  agent  may  in  certain  cases  become  liable  as 
principal ;  for  although  ordinarily  he  is  exempt  from  per- 
sonal liability  if  he  act  within  the  scope  of  his  authority  and 
properly  discloses  his  principal's  name,  yet  an  agent  is  at 
liberty  to  incur  a  personal  liability,  if  he  chooses  to  do  so, 
by  his  own  act  or  contract,  or  where  from  his  own  conduct 
or  the  form  of  the  act  or  contract  it  is  necessarily  implied 
or  created  by  operation  of  law.  Hence,  in  the  following 
instances,  an  agent  will  be  liable  to  third  persons  : 

1st.  When  the  agent  makes  the  contract  in  his  own 
name;^  and  parol  evidence  is  not  admissible  in  such  case 
to  show  that  the  agent  is  not  the  real  party .^ 

2d.  "Where  he  voluntarily  incurs  a  personal  responsibility 
either  express  or  implied.-'' 

3d.  Where  he  does  not  disclose  the  name  of  his  principal, 
and  ordinarily,  when  the  principal  is  discovered,  either  the 
agent  or  principal  may  be  held.'  And  where  a  bought  or 
sold  note  expressly  states  that  the  transaction  is  made  for 

'  Benjamin  on  Sales  (3d  Am.  ed.),  disclose  his  principal  he  is  person- 

209;  Wharton  on  Agency,    §§280,  ally  lial)le  for  calls  on  shares  paid  by 

504;  Huffcut  on  Agency  (2d  ed.),  the  opposite  principal.     Lichten  vs. 

p.  158;  Snelling  vs.  Howard,  51  N.  Verner,  8  Pa.  Dist.  Rep.  218. 

Y.  373;  Briggs  vs.  Partridge,  64  id.  If  Brokers  claim  to  act  for  an 

357.  undisclosed  principal  and  make  a 

^  Id.  contract  for  the  purchase  of  bonds, 

'  Wharton  on  Agency,  §  490.  and  thereon  secure  immunity  for 

*  Id.  §  496,  and  cases  heretofore  themselves  as  to  the  payment  of  the 

cited.  purchase  money,  they  cannot  sue 

A  Broker  is  personally  liable  to  for  the  breach  of  such  contract  when 

the  purchaser  of  worthless  bonds,  it   appeared   they   were   acting   for 

where  he  does  not  disclose  his  prin-  themselves  and  not  for  any  princi- 

cipal.     Pugh    vs.    Moore,    44    La.  pal.     Paine  vs.  Loeb,  96  Fed.  Rep. 

.\nn.  209.  164. 

When   a   Stock-broker  docs   not 
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a  principal,  but  whose  name  is  not  disclosed  therein,  evi- 
dence of  usage  is  admissible  to  show  that  tlie  Broker  is 
personally  liable  when  the  name  of  the  principal  is  not  dis- 
closed at  the  time  of  the  contract.^ 

4th.  "Where  he  exceeds  his  authority.^ 

5th.  Agents  or  factors  acting  for  foreign  principals  are 
personally  liable  upon  all  contracts  made  by  them  for  their 
emplo3'ers.^  But  this  rule  does  not  apply  to  the  extra- 
territorial relations  of  the  States  of  the  Union  ;  and  it  has 
accordingly  been  held  that  agents  or  factors  acting  for  mer- 
chants residing  in  another  State  are  not  personally  liable 
for  contracts  made  by  them  for  theii*  employers.* 

6th.  "Where  the  agent  does  not  possess  any  authority,  or 
exceeds  it,  he  is  personally  liable.^ 

Tth.  So  an  agent  is  held  personally  responsible  where 
there  is  no  other  responsible  principal  to  whom  resort  can 
be  had.® 

8th.  He  is  also  liable  when  he  is  guilty  of  fraud  or  de- 
ceit.' 

'  Humfrey  vs.  Dale.  7  El.  &  Bl.  they    held    a    power    of    attorney 

266;  El.  B.  &  E.  1004;  26  L.  J  Q.  B  from  the   real    principal,   resident 

137;  27  id.  390;  Fleet  vs.  Murton,  L.  in   Canada,    empowering   them   to 

R  7Q  B   126;Te  ley  vs.  Shand,  20  sell  consols.      So  held  in  Crossley 

W.  R.  206.     Consult  also  Mollett  vs.  vs.    Magniac    (1893),    1    Ch.    394, 

Robinson,  L.  R.  5  C.  P.  64<S;  7  C.  P.  where  it   was    also   held  that  the 

84;  H.  L.  Cas.  802.  defendants  could  not  apply  thepur- 

^  Baltzen  vs.   Nicolay,  53  N.  Y.  chase  money  as  against  a  balance 

467;  Dung  vs.  Parker,  52  id.  494.  due  to  them  by  the  country  Broker, 

^  Story    on    Agency     (8th    ed.),  and  a  usage  to  that   effect   would 

§  268;  Wharton  on  Agency,   §  514.  be  invalid. 

The  fact  however  thai  a  principal  *  Vawter  vs.  Baker,  23  Ind.  63 

was    residing   in    Canada    did    not  ^  Story    on    Agency    (8th    ed.), 

entitle     the     defendants     (London  §  264. 

Stock-brokers)  to  regard  a  country  "  Id.  §  280. 

Broker,  from  whom  they  received  'Wharton    on    Agency,     §§541, 

instructioii.s,  as  their  principal,  when  542. 
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There  are  other  instances  in  which  an  agent  may  be  held 
liable  ;  but  for  the  purposes  of  this  discussion  it  is  not  nec- 
essary to  enlarge  the  present  enumeration.  But  an  impor- 
tant exception  to  these  general  rules  arises  in  those  cases 
Avhere  no  credit  is  given  to  the  agent^  in  which  event  he  is 
not  personally  liable ; '  the  rule  of  the  law  being  that  he  to 
whom  the  credit  is  knowingly  and  exclusively  given  is  the 
proper  person  who  incurs  liability,  Avhether  he  be  the  prin- 
cipal or  the  agent.^ 

Confining  our  observations,  in  the  application  of  the  above 
general  principles,  to  those  cases  which  have  arisen  out  of 
transactions  on  the  Stock  Exchange,  we  find  in  England  it 
has  been  repeatedh^  held  that  the  Jobber  or  Broker  pur- 
chasing from  the  Broker  of  a  vendor  is  personally  liable  to 
indemnif}^  the  latter  for  "calls'"  made  upon  shares  sold, 
and  that  there  is  a  direct  contract  between  such  parties ; 
although  by  the  rules  of  the  Exchange,  before  alluded  to, 
the  members  of  the  latter  body  are  principally  liable  to 
each  other  for  the  fulfilment  of  their  contracts.  It  is  true 
that  by  the  usages  of  the  London  Exchange  the  Jobber 
may  substitute  another  in  his  stead  in  the  contract  before 
the  settling-day,  and  in  certain  cases  the  vendor  will  be 
bound  thereby  ;  but  this  does  not  touch  the  question  of  the 
liability  of  the  original  Jobber  to  the  vendor. 

But  it  is  not  only  in  cases  involving  the  liability  for 
"  calls "  that  the  courts  have  adjudged  that  there  was  a 
legal  privity  between  an  undisclosed  Client  and  a  Jobber 


*  Buck    vs.    Amidon,    41    How.        -  Storj^    on    Agency     (8th    ed), 
(N.  Y.)  Pr.  370;  Scrace  vs.  Whit-    §  2SS  and  note,  where  a  full  collec- 
tington,  2  B.  &  Cress.  11 ;  Iveson  vs.    tion  of  cases  will  be  found. 
Connington,   id.    160;  Cunningham 
vs.  Soules,  7  Wend.  106. 
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or  Broker  dealing  with  bis  representative,  but  in  the  cases 
which  we  shall  now  proceed  to  notice  the  same  result  was 
reached. 

In  Royal  Exchange  Insurance  Co.  vs.  Moore  ^  the  plain- 
tiffs authorized  S.,  a  Stock-broker,  to  purchase  for  them  cer- 
tain debentures.  On  the  same  day,  S.  reported  that  he  had 
bought  the  debentures  of  the  defendants,  M.  &  C,  who  were 
also  Stock-brokers.  It  being  the  usage  of  the  Stock  Ex- 
change that  no  principal  is  named  on  either  side,  S.  was  ig- 
norant of  the  name  of  the  person  for  whom  M.  &  C.  were 
acting ;  but  as  they  were  Brokers,  and  not  Jobbers,  he 
knew  that  they  were  dealing,  not  on  their  own  account,  but 
for  an  unknown  principal.  M.  &  C,  however,  gave  a  sold 
note  signed  with  their  own  names.  They  were,  however, 
acting  in  the  transaction  for  one  A.,  who  subsequently  de- 
livered to  them  a  deed  of  transfer  of  the  debentures,  which 
was  forged.  This  in  time  was  delivered  to  S.,  who  handed 
it  to  plaintiffs  ;  and  the  latter  was  afterwards  compelled  to 
deliver  it  to  the  true  owner,  together  with  the  dividends 
collected  thereon,  by  virtue  of  a  decree  of  court.  The 
plaintiffs  thereupon  brought  suit  against  the  defendants, 
who  were  held  liable  on  the  ground  that  they  had  signed 
the  sales  note  and  were  concluded  thereby. 

Considering  that  defendants  were  acting  as  conceded 
Brokers  in  the  transaction,  and  that  the  sold  note  was 
made  out  in  accordance  with  a  known  usage  not  to  dis- 
close the  principal,  this  case,  while  apparently  not  o23en  to 
question,  is  one  of  the  most  stringent  applications  of  the 
rule.^ 

'  1 1  Week.  Reporter,  592.  Jones  vs.  Littledale,  6  Ad.  &  E.  486; 

'  The  court  cited  and  relied  upon    Trueman  vs.  Loder,  11  id.  595.    See 

Higgins  vs.  Senior,  8  Mee.  &  W.  831;   also  Ilumfrey  vs.  Dale,  7  El.  &  Bl. 
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In  Nickalls  vs.  Merry  '  a  Jobber  who  bad  agreed  with 
the  Broker  of  an  undisclosed  principal  to  purchase  certain 
shares,  and  who  had  given  the  name  of  an  infant  as  the 
transferee,  by  reason  of  which  the  principal  was  compelled 
to  pay  certain  calls,  was  held  liable  to  pay  the  same  in  an 
action  brought  against  hiui  by  such  undisclosed  principal ; 
although,  by  the  rules  of  the  Stock  Exchange,  all  the  mem- 
bers of  the  latter  body  were  regarded  as  i)rincipals  to  each 
other.  Lord  TTatherley,  in  this  case,  said :  "  Nobody  denies 
that  when  a  Broker  sells  shares  for  his  principal  (who  is 
what  is  called  an  'outsider,'  and  who  has  employed  him  to 
sell  the  shares)  to  anybody  in  the  market,  whether  a  Jobber 
or  a  Broker,  there  is  a  good  and  valid  contract  made  be- 
tween those  parties — that  is  to  say,  between  the  })erson 
whose  shares  are  to  be  sold  and  the  Jobber  who  purchases 
those  shares  from  the  vendor's  Broker.'"^ 

And  the  same  result  was  reached  in  a  later  case,^  in  which 
it  was  held  that  where  defendant,  a  Share-broker,  had  pur- 
chased shares  of  the  plaintiff  without  at  the  time  disclosing 
any  principal,  he  was  liable  to  indemnify  plaintiff  for  all 


266;  Eng.  C.  L.  90;  Thomson  vs.  Since  the  passing  of  the   Married 

Davenport,  9  B.  &  C.  78;  Pennell  vs.  Woman's  Property  Act,  1893,  c.  63, 

Alexander,  3  El.  &  Bl.  283.  §  1,  providing  that  contracts  by  a 

^  1875,  L.  R.  7  H.  L.  E.  &  Ir.  App.  married  woman  shall  bind  her  sep- 

Cas.  530,  rev'g  L.  R.  7  Ch.  App.  733.  arate  property  whether  she  is  pos- 

^  See  also  Coles  vs.  Bristowe,  L.  sessed  thereof  or  not  at  the  time  of 

R.  4  Ch.  App.  3;  Booth  vs.  Fielding,  the  contract,  the  name  of  a  married 

1  W.  X.  245.  woman  furnished  by  a  Jobber  can 

^Watson    vs.    Miller,    11    Week,  hardly  be  objected  to  by  the  princi- 

Notes,  18  (1876).  pal,  as  he  is  no  longer   under  the 

And  a  Jobber  is  liable  when  he  obligation  of  proving  that  she  had 

passes  as  the  purchaser  the  name  of  separate  estate  at  the  contract,  as 

one  resident  abroad  to  whom  the  was  held  necessary  in  Stogden  vs. 

vendor    might    reasonably    object.  Lee,  (1891)  1  Q.  B.  661. 
Men  vs.  Graves,  L.  R.  5  Q.  B.  478. 
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calls  made,  and  which  plaintiff  had  been  compelled  to  pay 
by  reason  of  the  shares  being,  at  the  request  of  defendant, 
registered  in  the  name  of  an  infant. 

So  in  Stray  vs.  Russell  ^  an  action  was  brought  by  a  ven- 
dee, who  had  ordered  his  Broker  to  buy  shares  on  the  Stock 
Exchange,  ao;ainst  the  Jobber  who  had  sold  the  shares  to 
the  vendee's  Broker ;  and,  although  the  action  was  not  sus- 
tained, the  decision  was  not  placed  on  the  ground  of  any 
want  of  privity  between  the  parties,  notwithstanding  the 
vendee's  name  had  not  been  disclosed  in  the  transaction. 

{d.)   Liability  of  Undisclosed  Clients  to  Stock-brokers. 

If  the  undisclosed  Clients  have  enforceable  rights  against 
the  Brokers  contracting  with  the  representatives  of  the 
former,  it  follows  by  ])arity  of  reason  that  the  Brokers  have 
similar  rights  against  the  principals  when  they  are  discovered, 
and  that  they  may  elect  which  of  the  two  to  hold — the 
Brokers  with  whom  they  contract,  or  their  principals. 
And,  as  will  be  seen,  the  English  courts  have  ver}'-  con- 
sistently enforced  this  lial)ility  in  several  cases,  which  are 
fully  reviewed  in  Chapter  X.  of  this  work.^ 

As  oral  evidence  is  admissible  to  show  that  the  contract- 
ing party  was  an  agent,  so  as  to  give  the  benefit  of  the  con- 
tract to  the  unnamed  principal,  it  is  also  admissible  to  fix 
the  principal  as  the  party  really  interested  in  the  matter, 
and  make  him  lial>le  upon  the  contract.  This  evidence  "  does 
not  deny  that  it  is  Ijinding  on  tlio.S(!  whom,  on  the  face  of 
it,  it  purports  to  bind,  but  shows  that  it  also  binds  another, 
by  reason  that  the  act  of  the  agent,  in  signing  the  agree- 

1  1  El.  &  El.  888.  2  P.  981  et  seq. 
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raent  in  pursuance  of  his  authority,  is  in  law  the  act  of  the 
principal.'" ' 

In  the  case  of  Mocatta  vs.  Bell  '^  the  defendant  left  certain 
Spanish  bonds,  passing  by  delivery,  ^vith  his  Stock-broker  to 
borrow  money  upon.  The  latter  borrowed  money  from  the 
plaintiff,  also  a  member  of  the  Stock  Exchange,  and  de- 
posited a  part  of  the  bonds  ;  this  was  done  without  disclos- 
ing, as  is  the  custom,  the  name  of  the  principal.  On  others 
of  the  bonds  tlie  Stock-broker,  without  the  knowledge  of 
his  principal,  obtained  a  further  sum  of  money,  which  he 
applied  to  his  own  use.  The  defendant  afterwards  gave 
notice  that  he  should  settle  his  account,  and  on  the  settling 
day  he  sent  a  check  to  his  Stock-broker  for  the  principal 
and  interest  then  remaining  due,  and  the  Stock-broker  ap- 
plied this  money  to  redeem  the  bonds  deposited  to  secure 
the  money  he  had  applied  to  his  own  use,  and  a  part  of  the 
bonds  deposited  to  secure  the  loan  obtained  for  the  de- 
fendant ;  and,  on  delivering  the  redeemed  bonds  to  the  de- 
fendant, the  Stock-broker  informed  him  that  his  assets 
were  not  sufficient  to  redeem  the  other  bonds,  and  that  he 
had  postponed  the  further  settlement  to  the  following 
settling-day.  The  Stock-broker  on  that  day  informed  the 
defendant  that  his  assets  were  still  insufficient.  It  was 
then  arranged  between  the  Stock-broker  and  the  defendant 
that  the  former  should  give  his  check  to  the  plaintiff  for  the 
sum  due,  and  that  the  defendant,  on  receiving  the  bonds, 
should  give  him  his  check  for  a  sum  sufficient  to  enable  the 

»  Higgins  vs.  Senior,  8  Mee.  &  W.  Rep.  234;  Clealand  vs.  Walker,  11 

844;  Beckham  vs.  Drake,  9  id.  96;  Ala.  1064. 

11  id.  317;    Beebe  vs.  Robert,  12  ^  27    L.    J.    Ch.    237.     See    also 

Wend.   413;  Taintor  vs.   Prender-  Willard  vs.  White,  10  N.  Y.  Supp. 

grast,  3  Hill,  72;  Upton  vs.  Gray,  2  170. 
Greenl.  373;  Hyde  vs.  Wolf,  4  La. 
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Stock-broker  to  meet  the  check  he  was  to  give  to  the  plain- 
tiff. Accordingly,  the  bonds  were  obtained  by  the  Stock- 
broker on  his  crossed  check,  and  delivered  to  the  defendant, 
but  the  latter  refused  to  give  his  check  for  the  sum  required, 
and  the  Stock-broker's  crossed  check,  in  passing  through  the 
Clearing-house,  was  dishonored.  In  a  suit  praying  that  the 
defendant  might  be  ordered  to  deliver  up  the  bonds  or  to 
pay  the  plaintiff  the  amount  of  his  advances  thereon,  and 
for  an  injunction  restraining  the  defendant  from  parting 
with  the  same  in  the  interim,  it  was  held  that  the  plaintiff 
was  entitled  to  judgment ;  that  he  was  not  deficient  in 
caution  in  taking  the  crossed  check,  and  that  he  was  not 
bound  to  inquire  whether  it  would  be  honored  before  de- 
livering the  bonds ;  and  that  the  defendant's  conduct 
amounted  to  an  ex  ^ost  facto  fraud  at  least,  from  the  conse- 
quences of  which  he  could  not  escape. 

(e.)   Liability  of  Brokers  to  their  Oivn   Clients. 

We  have  already  discussed  and  stated  the  liability  of 
Brokers  to  their  Clients  in  the  third  chapter  of  this  work,^ 
and  it  will  be  sufficient  to  notice  in  this  connection  the 
form  of  the  actions  by  which  this  remedy  may  be  enforced. 

In  equity  the  best-known  remedy  to  enforce  a  liability 
where  there  have  been  numerous  transactions  between  the 
Client  and  Broker  is  by  bill  for  an  accounting.  It  is  one  of 
the  settled  principles  of  equity  jurisprudence  that  where 
the  relation  of  principal  and  agent,  or  Broker,  exists,  a  bill 
in  equity  will  lie  to  compel  an  accounting.  And  tiie  lia- 
bility to  do  this  follows,  as  a  matter  of  course,  from  the  ad- 
mission or  establishment  of  the  agency .^     By  means  of  a 

'  P.  218  et  seq.  Am.  ed.)  856;  Palmer  vs.  Palmer,  13 

2  1   Daniel's  Ch.   Pr.   &  PI.   (4th    How.  (N.  Y.)  Pr.  363;  Wiggins  vs. 
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bill  filed  by  the  principal,  or  Client,  against  the  agent,  or 
Broker,  all  of  the  transactions  may  be  investigated,  and  a 
fuller  and  more  satisfactory  result  reached  than  by  any 
other  means. 

The  rule  of  practice  in  bills  for  an  accounting  under  the 
old  chancery  system,  which  has  not  been  substantially  modi- 
fied by  a  codification  of  the  methods  of  practice,  or  by  the 
abolition  of  legal  and  equitable  actions  into  one  general 
remedy,^  was  well  stated  in  the  case  of  Wiggins  vs.  Gans,^ 
as  follows  :  ''  An  accounting  party,  however,  does  not  stand 
in  the  situation  of  a  mere  witness.  The  rendering  of  the 
account  is  a  duty  which  he  is  required  to  perform.  He  is 
to  furnish  materials  which  are  to  be  the  subjects  of  exam- 
ination and  proofs  of  the  witnesses — materials  which,  in 
most  cases,  can  be  furnished  by  him  alone.  The  decree  to 
account  implies  that  he  has  failed  in  obligations  which  he 
owed  to  his  principal,  and  is  a  mode  of  com})elling  him  to 
do  that  which  he  ought  to  have  done  voluntarily.  There 
is,  moreover,  a  manifest  propriety  in  requiring  a  party  who 
has  acted  in  a  fiduciary  capacity  for  another  as  factor,  agent, 
or  trustee,  who  in  that  capacity  has  received  and  disbursed 

Gans,    4    Sandf .    646;    Story    vs.  ^  4  Sandf .  646.     lu  an  action  for 

Brown,  4  Paige  Ch.  111.     For  gen-  an  accounting,  an  order  for  the  in- 

eral   principles    of   actions   against  spection  of  the  agent's  books  and 

agents  for  accounting,  see  1  Jac.  &  vouchers   will  be  made,  to  enable 

Walk.  135;  14  Ves.  500,  510;  8  id.  plaintiff  to    frame   his    complaint. 

49,   13  id.  47,  53;  4  Madd.  373;  1  Manley  vs.  BonneU,  11  W.N.C.  123; 

Chit.  Gen.  Pr.  509,  868,  869;   Ket-  Drake  vs.  Weinman,  33  N.  Y.  Supp. 

chum  vs.  Clark,  22  Barb.  319.  177.     See  also  Harding  vs.  Field,  46 

A  court  of  equity  rightly  com-  St.  Rep.  625.     And  a  discovery  of 

pelled  an  account  by  a  Broker  in  the  Broker's  books  will  be  had  to 

foreign  stocks  on  the  ground  that  enable  the  plaintiff  to  prepare  for 

the  latter  stood  in  a  situation   of  trial.     Duff  vs.  Hutchinson,  19  N. 

advantage.     Rothschild  vs.  Brook-  Y.  W.  Dig.  20;   X.  Y.  Daily  Reg. 

man,  2  D.  &  C.  188.  Nov.  27,  1882;  Miller  vs.  Kent,  50 

'Id.  How.  Pr.  R.  321. 
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moneys,  not  only  to  furnish,  a  full  and  true  account  of  his 
receipts  and  disbursements,  but  to  do  so  under  the  solemnity 
of  an  oath." 

But  where,  on  a  bill  filed  for  an  accounting,  there  is  no 
admission  in  the  answer  of  the  agency,  the  burden  is  on  the 
plaintiff,  in  the  first  place,  to  establish  that  fact.^  After  the 
fact  is  established,  the  usual  course  in  a  court  of  chancery  is 
to  refer  the  matter  to  a  master  to  state  the  account ;  but,  in 
those  States  where  codes  of  procedure  exist,  the  general 
course  of  practice  would  be  to  refer  the  whole  case  to  a 
master  or  referee  in  the  first  instance,  although  this  disposi- 
tion rests  largely  in  the  discretion  of  the  courts. 

The  bill  in  equity  for  an  accounting,  however,  would  only 
be  necessary  where  the  Client  sought  to  review  the  whole  or 
a  large  portion  of  the  transactions  of  the  account  between 
himself  and  his  Broker ;  for  if  the  objectionable  transac- 
tions, matters,  or  items  were  few  and  isolated,  the  better 
and  perhaps  the  only  remedy  w^ould  be  by  action  at 
law. 

The  Broker  has  a  well-established  answer  or  defence  to  the 
bill  for  an  accounting  if  he  has  already  furnished  an  account, 
and  the  transactions  between  himself  and  his  Client  have 
been  adjusted  and  settled ;  for  it  is  a  well-recognized  prin- 
ciple of  equity  pleading  that  an  account  stated  furnishes  a 
complete  and  full  answer  to  a  bill  for  an  accounting,  unless 
fraud  or  mistake  can  be  shown,  wiiich  is  now  universally 
regarded  as  sufficient  to  set  aside,  at  \esistpro  tanto^  an  ac- 
count stated.^    But  a  failure  to  object  or  dissent  to  a  Brokers' 

'1   Daniel's  Ch.   Pr.   &  PI.    (4th  209;  Lockwood  vs.  Thorne,  11  X.  Y. 

Am.  ed.)  856.  170,  rev'g  s.  c.  12  Barb.  4S7.     As  to 

^  Weed  vs.  Small,  7  Paige,  o73;  how  an  account  stated  should  be 

Leycraft  vs.  Demp.sey,  15  Wend.  83;  pleaded  to  a  bill  for  an  accounting, 

Stoughton  vs.  Lynch,  2  Johns.  Ch.  see  3  Daniel's  Ch.  Pr.  &  PI.  (4th  ed.) 
49 
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account  does  not  always  constitute  an  account  stated.'  An 
account  rendered  becomes  an  account  stated  if  not  objected 
to  in  a  reasonable  time.  Four  months  held  to  be  in  this 
case  such  an  unreasonable  time  as  to  amount  to  an  estoppel.^ 
And  where  the  complainant  files  a  bill  for  a  general  account, 
and  the  defendant  sets  forth  a  stated  account,  the  complain- 
ant must  amend,  for  the  account  stated  is  ahixr  jjri/jiafacie 
until  the  particular  errors  are  assigned.^  And  where,  to 
such  a  bill,  the  defence  set  up  is  that  there  has  been  an  "  ac- 
count stated "  between  the  parties,  the  onus  is  upon  the 
plaintiff  to  show  that  there  is  fraud  or  mistake  involved  in 
the  account ;  ^  and  he  is  compelled  to  allege  and  prove 
specifically  the  particular  items  of  the  account  which  he 
claims  should  be  stricken  out  as  fraudulent  or  the  result  of 
a  mistake.^ 

The  stating  of  an  account  is  in  the  nature  of  a  new  prom- 
ise;® and  such  an  account  will  not  be  opened  on  probable 
testimony.  It  requires  strong  and  very  conclusive  evidence 
of  fraud  or  mistake  to  justify  the  court  in  awarding  such  a 

2,  101;  Curtis's  Eq.  Prac.  169,  170;  Fed.   Rep.  816,   where  a  delay  of 

Willis,  Eq.  550;   Emery  vs.  Pease,  72  days  was  held  to  render  the  ac- 

N.  Y.  62,  64.  count  binding  on  the  Client. 

See  as  to  opening  and  reviewing  ^  Quincey  vs.  White,  63  N.  Y.  370. 

the     accounts     of     Stock-brokers,  ^  Id.     To  same  effect  is  Coit  vs. 

Porter  vs.  Wormser,  94  N.  Y.  431.  Goodhart,   5   A.    D.    (N.   Y.)   444. 

>  Quincy  vs.  White,  63  N.  Y.  370.  The  plaintiff  must  furnish  a  bill  of 

Burhom  vs.   Lockwood,   75  N.  Y.  particulars  specifying  the  erroneous 

Supp.  828.  items.     Id. 

If,  however,  a  customer  accepts  ^  Id.;  Mclntyre  vs.  Warren,  3  Ab. 

the  Broker's  account  and  promises  Ct.  App.   Dec.    (X.  Y.)   99,  where 

to  pay  the  balance  on  it,  he  ratifies  form  of  bill  to  set  aside  an  account 

the  Broker's  purchase.     Gillett  vs.  stated    will    be    found;    Drew    vs. 

Whiting,  55  X.  Y.  Super.  Ct.  187,  Power,  1  Sch.  &  Lef.  192. 

aff'd  141  X.  Y.  71.  'Holmes  vs.  D'Camp,    1   Johns. 

=  Colket  vs.  Ellis,  10  Phila.  375.  34;  Allen  vs.  Stevens,  1  X.  Y.  Leg. 

See  also  Bennett  vs.  Co\ington,  22  Obs.  359. 
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result.'  Bat  where  an  agent  has  made  a  mistake  in  an 
account,  he  Avill  not  be  bound  by  the  account  as  given, 
although  his  principal  has  acted  upon  the  presumption 
of  its  correctness  in  his  dealings  with  third  parties,  as 
where  the  principal  was  a  Stock-broker,  and  the  mistake 
in  the  account  was  one  which  the  knowledge  of  the 
usage  of  the  stock  market  might  have  enabled  him  to 
detect.^ 

In  respect  to  other  equitable  actions,  it  has  been  held  that 
a  court  of  equity  has  no  general  jurisdiction  over  actions  to 
redeem  personal  propertj' — i.  e.,  stocks  —  pledged  with 
Brokers  as  margins,  Avithout  some  other  circumstances  ren- 
dering its  interference  necessary.  The  remedy  at  law  is 
ample,  by  tender  of  the  amount  due  and  a  possessory  action 
to  recover  the  articles  pledged,  or  damages  for  their  deten- 
tion. The  only  ground  of  equitable  jurisdiction  over  an  ac- 
tion for  the  redemption  of  personal  property  pledged,  besides 
the  necessity  of  a  discovery^  and  perhaps  an  assignment  of 
the  prope7'ty  pledged,  is  the  necessity  of  taking  an  account. 
Accordingly,  where  an  action  is  brought  to  redeem  certain 
securities  in  the  hands  of  defendants,  as  Stock-brokers,  upon 
paying  the  amount  due  thereon,  and  for  an  injunction  order 
restraining  the  defendants  from  selling  such  securities  until 
an  account  can  be  taken  of  the  amount  due  the  defendants, 
it  cannot  be  sustained  where  it  appears  that  the  claim  on 
the  part  of  the  defendants  can  only  consist  of  one  item — 

'  Wilde  vs.  Jenkins,  4  Paige,  481.  ties  had  taken  advantage  of  a  con- 
See  also  Lockwood  vs.  Thorne,  11  fidential  relation.  See  also  Phillips 
N.  Y.  170.  But  see  Barrow  vs.  vs.  Belden,  2  Edw.  Ch.  1. 
Rhinelander,  1  Johns.  Ch.  550;  3  id.  =>  Bails  vs.  Lloyd,  12  Q.  B.  531. 
614,  rev'd  on  other  points,  17  Johns.  As  to  a  claim  against  the  assignee  of 
538,  where  an  account  was  opened  an  insolvent  Broker,  see  In  re  Ver- 
on  the  ground  that  one  of  the  par-  milye,  43  N.  J.  Eq.  146. 


( ( ii 


Stock-brokers  and  Stock  Exclisinges. 


the  original  advances  by  them,  or  so  much  of  them  as  re- 
main unpaid.^ 

So  the  court  will  not  interfere  by  injunction  to  relieve  in 
respect  of  a  speculative  transaction  upon  the  Stock  Exchange 
where  the  claim  to  relief  amounts  in  effect  to  this,  that  the 
plaintiff  has  been  misled  by  the  trick  of  some  fellow-specu- 
lators to  enter  into  a  transaction  which  has  not  turned  out 
so  profitable  as  he  expected.^  But  courts  of  equitj'^  will  as- 
sume jurisdiction  to  restrain  the  enforcement  of  unexecuted 
contracts  founded  on  wages  or  bets  prohibited  by  law.^ 
Kor  will  a  court  of  equity  issue  an  injunction  to  restrain  a 
Stock-broker  from  selling  stocks  held  by  him  on  margin  for 
his  Client,  without  showing  insolvency  on  the  part  of  the 
Broker  and  irreparable  injury.^ 

In  respect  to  the  actions  at  law  which  may  be  brought 

^  Durant  vs.  Einstein,  35  How.  mittee  of  the  Stock  Exchange  in 
(N.  Y.)  Pr.  223.  But  in  Fowle  vs.  trust,  see  Clews  vs.  Jamieson,  182 
Ward  (113  Mass.  548),  where  the    U.  S.  461. 

pledgor  sought  the  specific  equita-  ■*  Park  vs.  Musgrave,  2  T.  &  C. 
ble  remedy  of  being  replaced  in  his    (N.  Y.)  571. 

original  position,  the  court  held  that  When  a  Broker  bought  shares  for 
all  the  defendant  pledgee  could  have  a  Client  and  then  sold  them  at  a 
lawfully  done  was  to  hold  the  shares  profit,  the  Client  was  held  not  en- 
and  have  them  forthcoming  for  the  titled  to  prove  against  the  Broker's 
true  owner  on  demand;  that,  in-  estate,  on  the  latter's  insolvency, 
stead  of  so  doing,  he  by  his  own  for  the  profit  made  on  the  transac- 
fault,  had  caused  the  plaintiff  to  tion.  Norton,  Ex  parte,  11  Jur. 
lose  them,  and  therefore  the  "only    699. 

equitable    remedy    was   to    replace       In  a  creditor's  suit  against  the 

them  or  enable  the  plaintiff  so  to  do    estate  of  a  deceased  defaulting  Bro- 

for   himself,"   by   paying   him   the    ker,  it  was  held  that  the  corporation 

value  of  the  stock  at  the  time  of  the   of  London  held  the  amount  of  a 

filing  of  the  bill.  bond  for  the  due  performance  of  the 

^  Rees  vs.  Fernie,  13  W.  R.  6.        Broker's  duties,  in  trust  for  aU  the 

^  Petition  vs.  Hippie,  90  111.  420.    creditors,   and   not   exclusively   for 

As  to  when  a  suit  in  equity  is  the   the  defrauded  creditors.     Nash  vs. 

proper  remedy  to  recover  funds  de-    Bryant,  25  Beav.  533. 

posited    with    the   governing    com- 
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against  the  Broker,  we  have  seen,  in  the  third  chapter,^  that 
for  all  illegal  acts  of  omission  or  commission  on  the  part 
of  the  Broker  by  which  the  Client  is  damaged,  the  latter 
has  a  remed}"  for  damages  against  the  former,  either  ex 
delicto  by  the  common-law  action  on  the  case  for  violation 
of  his  duty,  or  by  action  of  assumpsit  for  breach  of  the 
Broker's  implied  or  express  contract  properly  to  transact 
his  Client's  business.^  The  general  rule  is  that  the  action 
of  assumpsit  will  lie  for  the  breach  of  all  parol  or  simple 
contracts,  whether  verbal  or  written,  or  express  or  implied, 


1  P.  218  et  seq. 

^  For  forms  and  general  principles 
relating  to  actions  in  assumpsit  by 
principals  against  agents  or  Bro- 
kers, see  2  Chit.  PI.;  and  see  also 
Ch.  III.  p.  218  et  seq.,  where  deci- 
sions are  collected  in  actions  against 
Stock-brokers.  A  .Stock-broker 
selling  stock  on  credit,  that  act  be- 
ing contrary  to  the  usual  course  of 
business,  is  liable  in  assumpsit  to  his 
principal  (Wiltshire  vs.  Sims,  1 
Campb.  258). 

And  when  a  Broker  sells  stock 
without  giving  the  name  of  the  pur- 
chaser as  required  by  Lehman's 
Act,  au  action  against  him  for  dam- 
ages for  breach  of  duty  was  sus- 
tained. Neilson  vs.  James,  9  Q.  B. 
D.  546. 

In  an  action  by  a  Client  against 
the  trustee  in  bankruptcy  of  his 
Broker  and  others,  another  cus- 
tomer may  take  out  a  summons  to 
have  a  fund  to  the  credit  of  the 
Broker's  current  account  in  his 
bank  applied  in  payment  of  moneys 
due  to  him  by  the  Broker.  Mutton 
vs.  Peat  (1899),  2  Ch.  556. 


If  damages  are  sought  for  failure 
of  the  Stock-broker  to  execute  the 
customer's  orders,  the  complaint 
should  allege  either  (1)  that  the 
Broker  agreed  to  advance  the  pur- 
chase money  for  stocks  purchased, 
or  that  he  agreed  to  sell  stocks 
which  the  plaintiff  did  not  possess, 
or  furnish  for  delivery,  or  (2)  that 
the  plaintiff  furnished  the  Broker 
with  the  purchase  money  of  stocks 
bought,  or  delivered  to  him  stocks 
directed  to  be  sold.  Ryder  vs. 
Sistare,  15  Daly  (X.  Y.),  90.  As  to 
insufficiency  of  the  allegations  in  an 
answer  as  to  a  pool  transaction,  in 
an  action  brought  by  a  Stock-bro- 
ker, see  Myers  vs.  Paine,  13  A.  D. 
(X.  Y.)  332.  Before  a  Client  can 
counterclaim  for  a  deposit  left  with 
a  Broker  he  must  make  a  demand 
therefor.  Ennis  vs.  Ross,  37  Misc. 
(N.  Y.)  160.  See  also  Johnson  vs. 
Trask,  116  N.  Y.  136;  Isham  vs. 
Post,  141  N.  Y.  100;  Wolff  vs. 
Lockwood,  75  N.  Y.  Supp.  605; 
Burhorn  vs.  Lockwood,  75  N.  Y. 
Supp.  828. 
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or  for  the  performance  or  omission  of  any  other  act  arising 
out  of  the  relation  of  principal  and  agent.^ 

It  is  well  established  that  the  action  ex  delicto  on  the 
case  lies  against  all  species  of  agents  or  bailees  for  breach 
of  duty  or  misfeasance  in  the  conduct  or  transaction  of  bus- 
iness committed  to  them.-  It  lies  concurrentl}^  with  as- 
sumpsit, although  there  be  an  express  contract,  if  a  common- 
law  duty  results  from  the  facts  ;  and  the  party  may  be  sued 
in  tort  for  any  neglect  or  misfeasance  in  the  execution  of  the 
contract.^     For  money  held  by  the  Broker  and  belonging  to 


*  1  Chit.  PI.  title  "Assumpsit." 

Where  a  party  making  purchases 
of  grain  disobej'^s  instructions,  he 
loses  all  lien  upon  margins,  which 
may  be  recovered  by  the  customer 
under  the  common  counts  in  as- 
.sumpsit,  and  it  is  not  necessary  to 
declare  on  the  special  contract 
which  was  violated  by  the  Broker. 
Jones  vs.  Marks,  40  111.  313;  Lar- 
minie  vs.  Carley,  114  111.  205. 

If  a  Broker  wrongfull}-  invests 
the  customer's  money,  the  latter  has 
his  election  to  sue  either  ex  con- 
tractu, or  ex  delicto.  Spreeve  vs. 
Adams,  6  Phila.  (Pa.)  2G0. 

2  2  Chit.  PI.  title  "Case."  For 
declaration  against  Share-broker  for 
not  purchasing  shares  for  the  plain- 
tiff at  the  market  price  according  to 
order,  see  Williams  vs.  The  London 
Com.  Exch.  Co.,  10  Ex.  5G9.  Also 
against  a  Broker  for  not  giving  his 
principal  a  true  account  of  the  pur- 
chases which  he  has  effected  for  him. 
Thorn  vs.  Bigland,  8  Ex.  725. 

k  Client  may  counterclaim  for 
damages  occasioned  by  his  Broker 
only  partially  closing  his  account, 
in  an  action  by  the  Broker  to  re- 


cover differences.  Samuel  vs. 
Rowe,  8  T.  L.  R.  488.  See  also 
Murray  vs.  Hewitt,  2  T.  L.  R.  872 
(action  for  damages  for  unauthor- 
ized sale  of  securities  h\  Broker); 
See  also  the  following  cases:  Ers- 
kine  vs.  Sachs,  70  L.  J.  K.  B.  978; 
Michael  vs.  Hart,  71  L.  J.  K.  B.  265; 
Ellis  vs.  Pond,  67  L.  J.  Q.  B.  345; 
Scott  vs.  Godfrey,  70  L.  J.  K.  B. 
954.  See  also  Speyer  vs.  Colgate, 
4  Hun  (X.  Y.),  622. 

'  Id.  For  forms  and  general 
principles  relating  to  this  species  of 
action  against  a  Broker,  see  2  Chit. 
PI.  title  "Case." 

When  a  complaint  alleged  two 
causes  of  action,  one  based  upon  a 
rescission  of  a  contract  by  which  de- 
fendant as  plaintiff's  agent  agreed 
to  purchase  certain  mining  stock, 
by  reason  of  the  fraudulent  per- 
formance thereof,  and  the  other  was 
based  upon  an  affirmance  of  the  con- 
tract, and  demanded  damages  by 
reason  of  fraudulent  representa- 
tions, it  was  held  that  the  two 
claims  were  inconsistent,  and  the 
plaintiff  could  not  recover  upon 
both,  but  he  had  the  right  to  elect 
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the  Client,  the  ordinar}^  action  for  money  had  and  received 
would  lie.^  But  where  a  Broker  is  sued  for  profits,  a  recovery 
cannot  be  had  for  damages  for  violating  orders.^  And  pay- 
ments made  by  the  principal  to  the  Broker,  under  false  rep- 
resentations of  the  latter  as  to  his  having  purchased  the 
stock  he  was  employed  to  purchase,  may  be  recovered 
back.^ 


under  which  he  should  proceed,  and 
the  court  could  not  elect  for  him. 
Mayo  vs.  Knowlton,  134  N.  Y.  250. 

1  Fletcher  vs.  Marshall,  15  Mee. 
&  W.  763;  Ch.  III.  p.  218,  et  seq. 

Where  the  principal  dealt  with  a 
Broker  through  an  agent,  and  the 
Broker  had  notice  that  the  agent 
was  only  to  sell  securities  and  re- 
ceive the  price;  an  action  by  the 
principal  to  recover  from  the  Bro- 
ker, a  balance  of  the  purchase  price, 
as  not  having  been  paid  to  the  agent 
in  the  mode  he  was  authorized  to 
receive  it,  will  lie.  Pierson  vs. 
Scott,  47  L.  J.  Ch.  705. 

When  an  answer  admits  the  alle- 
gations of  the  complaint  that  the 
defendant  Stock-brokers  had  re- 
ceived money  and  securities  from 
plaintiff  to  secure  purchases  and 
sales  of  stock  to  be  made  by  de- 
fendants for  plaintiff,  which  pur- 
chases and  sales  the  complaint 
alleged  were  not  made,  the  com- 
plaint presents  a  sufficient  cause  of 
action  for  money  had  and  received, 
and  the  mere  fact  that  the  com- 
plaint also  contains  allegations  of 
fraud  by  defendant  is  immaterial,  as 
such  allegations  will  not  disable  the 
pleadings  as  a  complaint  on  con- 
tract. Prout  vs.  Chisholm,  SO 
Hun,    108.     Under  the  New  York 


Code  it  is  the  better  practise  to  pray 
for  the  precise  relief  to  which  the 
allegations  entitle  the  plaintiff,  but 
the  form  of  the  prayer  for  relief  is 
immaterial  when  the  defendant  has 
answered,  as  the  court  will  give  the 
relief  required  by  the  allegations 
and  proof.  Id.  See  s.  c.  21  A.  D. 
56. 

See  also  Mellott  vs.  Downing,  64 
Pac.  Rep.  (Ore.)  393,  and  cases 
cited,  in  which  it  was  held  that 
when  a  Broker  lost  his  lien  on 
money  deposited  to  secure  margins, 
by  his  failure  to  obey  instructions, 
the  Client  was  entitled  to  recover 
it  as  for  money  had  and  received. 
See  also  Bate  vs.  McDowell,  49  St. 
Rep.  106. 

^  Delevan  vs.  Simonson,  3  J.  &  S. 
(N.  Y.)  243. 

^  Voris  vs.  McCredy,  16  How. 
(N.  Y.)  Pr.  87. 

And  a  discovery  may  be  granted. 
Talbot  vs.  Doran  &  Wright  Co.  9  N. 
Y.  Supp.  478;  Allen  vs.  Stead,  11 
N.  Y.  Supp.  536;  Hardy  vs.  Peters, 
30  Hun,  79;  Dyett  vs.  Seymour, 
2  N.  Y.  Supp.  841;  s.  c.  id.  842; 
Buttlar  vs.  McLean,  X.  Y.  L.  J. 
June  8,  1904. 

As  to  when  examination  of  de- 
fendant Stock-brokers  will  not  be 
allowed  in  order  to  enable  customer 
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Whero  the  defendant  Stock-brokers  are  sued  for  the  re- 
covery from  them  of  certain  stock  alleged  to  have  been 
placed  with  them  as  margin  to  secure  a  stock  speculation  of 
plaintiff,  the  latter  cannot  recover  as  for  a  con  version  of  the 
stocks  so  bought  for  him.  Tliis  would  constitute  a  material 
variance  even  under  the  New  York  Code  of  Procedure.'  In 
an  action  against  Brokers  for  soiling  without  authoi-ity  stock 
which  they  had  purchased  for  the  plaintiff,  if  the  complaint 
shows  that  they  purchased  the  stock  for  the  plaintiff,  to  be 
delivered  to  him  at  his  option  within  a  specified  time,  but 
sold  it  meanwhile  against  his  express  instructions,  it  need 
not  allege  a  demand  and  tender  on  the  part  of  the  plaintiff. 
An  allegation  that  defendants  sold  it  may  be  deemed,  on 
demurrer,  to  imply  that  they  had  ])erfected  tlie  sale  by  de- 
livery.' 

In  the  State  of  New  York,  in  actions  by  Clients  against 
Stock-brokers,  the  form  of  remedy  which  has  been  more 
frequently  used  is  that  of  trover  for  the  conversion  of  the 
securities  of  the  Clients  by  the  Brokers.  It  is  now^  settled 
that  an  action  of  trover  will  lie  to  recover  damages  for 
the  conversion  of  certificates  of  stock.^     And,  as  we  have 

to  frame  her  complaint,  see  Clarke  ^  Clark  vs.  Meigs,  13  Ab.  (N.  Y.) 

vs.    Emiis,    72    X.    Y.    Supp.    5,S1;  Pr.  467;  s.  c.  22  How.  340,  rev'gs.  c. 

Leach    vs.    Haight,  4   A.    D.    613;  12  Ab.  Pr.  207,  and  21  How.  Pr.  187; 

Lathrop  vs.  Brown,  5  Civ.  Pr.  R.  Read  vs.  Lambert,  10  Ab.  Pr.  (n.  s.) 

479;  Kaufman  vs.  Herzfeld,  1  How.  428. 

Pr.  (X.  S.)  444.     As  to  when  such  See  also  Cunningham  vs.  Steven- 
examination  will  be  permitted,  see  son,  20  X.  Y.  Week.  Dig.  82. 
Judah  vs.  Marsh,  14  Daly  (X.  Y.)  ^  Payne  vs.  Elliott,  54  Cal.  339; 
308;  Haynes  vs.  Hatch,  15  X.  Y.  McAllister  vs.  Kuhn,  96  U.  S.  87; 
Supp.  615.  Narbring  vs.   Bank   of   Mobile,   58 

A  receiver  may  be  appointed  in  Ala.  203;  Anderson  vs.  Xicholas,  28 

such  an  action.     Mark  vs.  Stanley,  X.  Y.  600;  Bojdan  vs.  Huguet,  8 

X.  Y.  Law  Jour.,  Xov.  6,  1902.  Nev.  345;  AuU  vs.  Colket,  2  Week. 

'Saltus  vs.  Genin,  3  Bosw.   (X.  Notes  Cas.  322;   33  Leg.  Int.   44; 

Y.)  250.  Ay  res  vs.    French,   41   Conn.    151; 


Liability  of  Brokers  to  their  Own  Clients.       777 

shown/  it  is  well  established  that,  upon  the  purchase 
of  securities  by  the  Broker  on  margin,  the  latter  is  en- 
titled to  hold  the  same  as  collateral  security  for  the 
amount  which  he  advances  in  their  purchase,  the  rela- 
tion of  pledgor  and  pledgee  being  created  between  the 
parties.  The  question  as  to  what  acts  of  a  Stock-broker 
may  constitute  a  conversion  will  generally  depend  upon 
the  circumstances  of  each  case,  and  it  has  been,  and  will 
always  be,  one  of  great  delicac3\  The  general  result  of 
the  authorities  seems  to  be  that  if  the  agent  parts  with 
the  property  in  a  way,  or  for  a  purpose  not  authorized, 
he  is  liable  for  a  conversion ;  but  if  he  parts  with  it  in  ac- 
cordance with  his  authority,  although  at  a  less  price,  or  if 
he  misapplies  the  avails,  or  takes  inadequate  or  insufficient 
security,  he  is  not  liable  for  a  conversion  of  the  property, 
but  only  in  an  action  on  the  case  for  misconduct.^  We  have 
already  in  the  third  chapter  referred  to  the  different  acts  of 
Stock-brokers  which  constitute  a  conversion^  of  securities 


Cousland  vs.  Davis,  4  Bosw.  (N.  Y.)  N.  Y.  1.53.     It  is  immaterial  wheth- 
619;  Monk  vs.  Graham,  8  Mod.  9;  er  the  action  is  in  assumpsit,  or  for 
Tisdale    vs.    Harris,    37    Mass.    9;  conversion,   so  far  as  regards  the 
Maryland   Fire   Ins.    Co.    vs.    Dal-  measure  of  damages.     Brewster  vs. 
rymple,  25  Md.  242;  Freeman  vs.  Van  Liew,  119  111.  554. 
Harwood,  49  Me.   195;  Fisher  vs.  When  Brokers  pledge  stocks  pur- 
Brown,    104    Mass.    259.     But    see  chased   for  a  Client,   in  breach   of 
Neiler  vs.   Kelly,   69   Pa.   St.   403;  their  express  contract  not  to  alien- 
Sewall  vs.  Lancaster  Bank,  17  Serg.  ate  them,  the  action  of  trover  and 
&  R.  285;  Biddle  vs.  Bayard,  13  Pa.  conversion     may     be     maintained. 
St.   150;  Acraman  vs.  Cooper,    10  Chew  vs.  Loucheim,  80  Fed.  Rep. 
Mee.  &  W.  585;  Gorgier  vs.  Mieville,  500,  and  cases  cited. 
4  D.  &  Ry.  641 ;  Broadhent  vs.  Yar-  '  Ch.  III.  p.  179  et  seq. 
ley,  12  C.  B.  (n.  s.)  214.  ^  N.  Y.  Ct.  App.,  Laverty  vs.  Sne- 
The   Client   has   the   remedy   of  than,  53  How.  Pr.   152.     See  also 
conversion  if   the  Broker  docs  not  Hayward  vs.  Nat.  Bank,  96  U.  S. 
prove  he   kept  sufHcient   stock   on  611. 
hand.      Caswell    vs.    Putnam,    120  '  Pp.  218,  3.34  et  seq.     .As  to  lia- 
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held  by  them  on  iiuirgiii  for  their  Clients,  and  we  need  not 
repeat  them  in  this  connection.  But  in  Massachusetts,  if 
a  certificate  of  stock  in  a  corporation,  pledged  as  collateral 
security,  is  transferred  by  the  pledgee  to  a  creditor  of  his 
own,  the  pledgor  may  treat  this  as  a  conversion,  and  the 
fact  that  the  pledgee  had  a  greater  number  of  shares  stand- 
ing to  his  credit  on  the  books  of  the  corporation  is  imma- 
terial.^ 

In  Read  vs.  Lambert  ^  this  principle  was  applied  to  United 
States  government  bonds  ;  and  it  was  held  that,  where  such 
bonds  were  carried  for  a  Client  on  margin,  the  relation  of 
pledgor  and  pledgee  arose,  and  a  sale  without  authority  and 
without  notice  was  a  conversion ;  and  that  in  such  case  it 
Avas  not  necessary  for  the  Client  to  tender  the  amourit  due 
before  bringing  suit,  as  it  would  be  nugatory,  though  it 
would  be  otherwise  if  the  Broker  had  only  pledged  the 
securities  in  good  faith  for  the  amount  due  him.^ 

A  Client's  right  of  action  for  conversion  is  not  extinguished 
by  his  silence  upon  being  informed  of  the  unauthorized  sale 
of  his  stock,  nor  by  the  receipt  of  a  dividend  under  an  as- 
signment made  by  bankrupt  Brokers,  unless  such  dividend 
was  received  with  the  intent  to  extinguish  the  claim.^     In 

bility  of  Broker  assisting  in  conver-  See  also  Hayward  vs.  Nat.  Bank,  96 

sion  of  stock  by  Broker,  Gulick  vs.  U.  S.  611. 

Markham,  6  Daly,  129.  ^  10  Ab.  Pr.  (n.  s.)  428. 

Although  cu-stomers  obtain  part.  ^  See  also,  upon  question  of  de- 
payment  of  their  claims  out  of  the  maud,  cases  cited  p.  776,  note  2. 
proceeds  of  specific  stock,  they  may  *  Minshall  vs.  Arthur,  2  Hun  (N. 
present  claims  against  the  estate  of  Y.),  662.  But  one  who  has  sued 
a  deceased  partner  of  the  Stock-  for  the  conversion  of  stock  cannot 
broking  firm  arising  out  of  a  wrong-  afterwards  sue  for  dividends  subse- 
ful  pledge  of  stock  by  him.  Matter  quently  declared  thereon  (Hughes 
of  Pierson,  19  A.  D.  (N.  Y.)  478.  vs.   Vermont  Copper  Co.,   7  Hun, 

*  Fay  vs.   Gray,  124  Mass.  500.  677).     See   Hansen   vs.  Boyd,  161 

U.  S.  397. 
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Massachusetts  it  lias  been  held  that  a  Broker  to  whom  a 
certificate  of  shares  has  been  intrusted  with  special  instruc- 
tions can  make  no  disposition  of  them  which  these  instruc- 
tions do  not  permit ;  nor  can  evidence  of  a  contrary  usage 
be  received.^  But  the  transfer  of  stock  held  as  collateral 
security  to  avoid  liability  as  a  stockholder  does  not  consti- 
tute a  conversion.^ 

An  allegation  of  value  in  an  action  of  trover  to  recover 
for  the  conversion  of  stocks  by  Stock-brokers  is  a  material 
allegation,  and  if  not  denied  need  not  be  proven  ;  and  this 
value,  if  alleged  in  the  complaint  and  not  denied  in  the  an- 
swer, is  admitted.^ 

The  question  as  to  whether  a  particular  use  or  disposition 
of  securities  by  a  Stock-broker  is  a  conversion  or  a  mere 
breach  of  contract  is  important  in  the  consequences  which 
flow  from  the  result.  For  in  the  State  of  New  York  a  de- 
fendant may  be  arrested  in  an  action  to  recover  damages  for 
an  injury  to  property,  including  "  the  wrongful  taking,  de- 
tention, or  conversion  oi  ^personal  property  ;  "  or  in  an  ac- 
tion to  recover  "  damages  for  the  conversion  or  misapplica- 
tion of  property,  ..."  where  such  property  is  fraudulently 
misapplied  by  an  "agent,  Broker,  or  other  person  in  a 
fiduciary  capacity."  ^ 

^  Parsons   vs.    Martin,    77    Mass.  Pr.  417;  Palmer  vs.  Hussey,  8  Alb. 

Ill;  Wood  vs.  Hayes,  81  id.  375.  L.  J.  206;  Clark  vs.  Pinckney,  50 

^  Heath  vs.  Griswold,  5  Fed.  Rep.  Barb.  22G.     But  see  McBurney  vs. 

573;  Day  vs.  Holmes,  103  Mass.  306.  Martin,  6  Robt.  502,  which  is  proba- 

^  Hixon  vs.  Pixley,  15  Nev.  475,  bly    overruled    by    Markham    vs. 

483.  Jaudon,  41  N.  Y.  235;  Lambertson 

^  §  549,    subd.    2,   X.  Y.  Code  of  vs.  Van  Boskerk,  49  How.  (N.  Y.) 

Civil    Procedure.      For   cases    con-  Pr.  266;  s.  c.  4  Hun,  628.     In  Eck- 

struin<?  a  similar  provision  of  the  ert    vs.    Belden    (X.    Y.    Common 

old  Code,  see  Dubois  vs.  Thompson,  Pleas,  June,  1878,  1  X.  Y.  Monllih/ 

1  Daly  (X.  Y.),  309;  s.  c.  25  How.  Lau)  Bulletin,  Xo.  8,  p.  66)  it  ap- 
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So  the  question  hus  arisen  as  to  wliethei'  a  Broker  will  be 
discharged  in  bankruptcy  from  such  liabilities,  and  it  has 
been  held  that  a  cause  of  action  arising  out  of  the  conver- 


peared  that  a  check  drawn  by  the 
Western  Union  Telegraph  Co.  upon 
the  Bank  of  Commerce  for  the  sum 
of  S30,000,  which  was  the  property 
of  the  plaintiff,  was  deposited  in  his 
behalf  with  the  defendants  for  the 
purpose  of  collection  only.  The 
plaintifT's  affidavits  declared  that 
the  defendants  were  to  hold  the 
proceeds  as  the  property  of  the 
plaintifT;  that  they  received  the 
amount  of  the  check  in  money  from 
the  bank,  and,  instead  of  pajdng  it 
to  the  plaintiff,  converted  it  to 
their  own  use. 

Mr.  Justice  Daly  denied  the  mo- 
tion to  vacate  the  order  of  arrest. 
He  says  that  the  proceeds  of  the 
check  were  to  be  held  by  the  de- 
fendants as  a  special  deposit,  but 
that  they  did  not  so  hold  them,  but 
converted  them  to  their  own  use, 
giving  the  plaintiff  credit  for  the 
amount  with  interest.  "Money," 
says  the  court,  "may  be  the  subject 
of  a  special  deposit,  as  much  as  a 
certificate  of  .stock.  .  .  .  The  cus- 
tom among  Brokers  in  this  city 
could  in  no  way  affect  the  contract 
which  the  parties  entered  into  for  a 
special  deposit.  It  cannot  make  a 
contract  different  from  that  which 
the  parties  entered  into,  or  which 
the  law  would  imply  from  the  facts, 
especially  where  the  plaintiff,  as  in 
this  case,  swears  that  he  had  no 
knowledge  of  such  a  custom;  that 
he  is  not,  and  never  has  been,  a 
Stock-broker,  and  does  not  know 
the  castom  of  Stock-brokers  in  re- 


spect to  money  or  securities  depos- 
ited with  them." 

In  Meyer  vs.  Belden  (8  X.  Y. 
Week.  Dig.  344)  it  appeared  that 
the  defendant,  in  October,  1878,  di- 
rected one  of  the  members  of  the 
firm  of  II.  &  Co.,  Stock-ljrokors,  to 
purchase  on  the  following  day  all 
the  gold  he  could  ol^tain  at  or  below 
101|  and  a  large  number  of  shares  of 
stock;  that  the  defendant  was  at  the 
time  a  member  of  the  firm  of  B.  & 
Co.,  Stock-brokers,  and  stated  to  H. 
&  Co.  that  he  directed  the  purchase 
for  the  firm  of  B.  &  Co.  H.  &  Co. 
followed  the  directions  of  defend- 
ant, and  purchased  a  large  amoiuit 
of  gold  and  stock.  The  price  of  the 
gold  and  stock  did  not  rise,  as  was 
contemplated,  but  declined.  The 
defendant  afterwards  claimed  he 
did  not  order  the  purchase  of  the 
stock,  refused  to  take  same,  and  H. 
&  Co.  were  oliliged  to  fail,  and  made 
a  general  assignment  to  the  plain- 
tiff. 

The  affidavits  of  C.  &  G.,  at  the 
time  of  said  alleged  order  bj^  Bel- 
den members  of  the  firm  of  B.  & 
Co.,  further  showed  that  defendant 
stated  to  them,  shortly  after  the 
purcha.se  by  H.  &  Co.,  that  he  di- 
rected II.  to  make  the  purchases, 
but  did  .so  on  his  individual  account 
and  not  for  the  firm. 

The  court  below  denied  the  mo- 
tion to  vacate  the  order  of  arrest, 
upon  the  ground  that  the  order  by 
defendant  to  H.  &  Co.  was  outside 
the  business  of  the  firm  and  did  not 
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sion  of  securities  pledged  as  collateral  security  is  barred  by 
the  defendant's  discharge  in.  bankruptcy.  Such  a  cause  of 
action  is  not  a  debt  created  by  the  "  fraud  ...  of  the 
bankrupt,  ...  or  while  acting  in  any  fiduciary  capacity  " 
within  the  meaning  of  the  provision  of  the  Bankrupt  Act, 
declaring  that  such  debts  shall  not  be  discharged  by  pro- 
ceedings in  bankruptcy.^ 

Where  the  bankrupt  was  a  stock  and  gold  Broker,  but 
not  a  member  of  the  Stock  Exchange,  and  took  orders  for 
the  purchase  and  sale  of  stocks  and  gold,  but  conducted  the 
business  exclusively  through  the  agency  of  other  Brokers,  who 
were  members  of  the  Exchange  and  divided  the  commissions 
with  them,  held  that  he  was  not  a  merchant  or  tradesman 
within  the  meaning  of  the  Bankrupt  Act,  and  as  such  dis- 
entitled to  a  discharge  for  failure  to  keep  books  of  account."- 

therefore  bind  the  firm  of  B.  &  Co.;  aff'g  77  N.  Y.  427;  s.  c.  84  N.  Y.  676; 
and  the  statement  by  the  defendant  Rowe  vs.  Guillaume,  8  N.  Y.  Week, 
that  he  was  acting  for  his  firm,  when  Dig.  502;  Palmer  vs.  Hussey,  87  N. 
in  fact  he  had  no  such  authority,  Y.  303;  Stratford  vs.  Jones,  97  N. 
was  a  fraud  upon  tlie  plaintiff's  as-  Y.  586.  See  Collier  on  Bankruptcy, 
signor,  and  sufficient  facts  appeared  p.  178,  and  cases  cited;  Branden- 
to  uphold  the  order  of  arrest.  Con-  burg  on  Bankruptcy,  p.  270,  and 
suit  also  in  this  connection  the  case  cases  cited.  See  also  article  on 
of  Carr  vs.  Thompson,  X.  Y.  Ct.  Fiduciary  Capacity,  24  Alb.  L.  J. 
App.  25  Alb.  L.  J.  92,  as  to  when  an  424,  where  a  number  of  cases  are 
action  against  an  agent  is  for  fraud  collected  and  reviewed.  But  bank- 
er on  contract.  ruptcy  and  certificate  are  no  bar  to 

A  deposit  of  margins  does  not  an  action  in  tort  against  a  Broker 
constitute  the  fiduciary  relation  for  selling  out  stock  contrary  to  or- 
justifying  an  arrest.  Mann  vs.  ders  (Parker  vs.  Gale,  5  Bing.  63). 
.Sands,  2  City  C.  R.  (X.  Y.)  25.  See  also  Godefroi  &:  Shortt  on  Rail- 
See  also  Decatur  vs.  Goodrich,  44  ways,  10.  When  notice  must  be 
How.  3;  Martin  vs.  Gross,  4  N.  Y.  given  to  an  assignee  in  bankruptcy 
Supp.  337.  before  suing  him  for  conversion  of 

'  U.  S.  Rev.  Stat.  §  5117,  now  re-  stock  by  the  bankrupt,  see  Esmond 

enacted   in   amended   form   in   the  vs.  Apgar,  76  X.  Y.  359. 

Bankruptcy    Act,     1898,    sec.     17;  Hn  ro>  Moss,  19  Xat.  Bank.  Reg. 

Hennequin  vs.  Clews,  111  U.  S.  676,  132.     In  England  a  Broker  is  not  a 
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In  respect  to  a  discharge  of  a  cause  for  conversion,  it  has 
been  lield,  however,  in  an  action  by  a  Ghent  against  her 
Stock-brokers,  that  where  the  cause  of  action  liatl  once 
vested  by  the  commission  of  an  act  of  conversion  by  ille- 
gally selling  her  stocks  without  a  previous  demand  of  mar- 
gin, such  cause  of  action  would  not  be  discharged  except 
by  release  under  seal,  or  by  payment  of  something  in  satis- 
faction ;  and  that  the  subsequent  acceptance  by  her  of  an 
account  with  the  knowledge  of  the  illegal  act,  and  the  pay- 
ment of  the  balance  apparently  due  thereon  by  her  to  the 
Brokers,  for  the  purpose  of  obtaining  her  bonds  which  the 
Brokers  hold  as  security,  was  not  a  bar  to  an  action  to  re- 
cover damages  for  such  illegal  conversion.*  But  the  ordi- 
nary relation  between  a  Stock-broker  and  his  Client  may, 
as  we  have  seen,^  be  varied  by  special  contract,  and  instead 
of  pledgor  and  pledgee  they  may  assume  some  other  posi- 
tion towards  each  other,  in  which  case  the  parties  might 


trader.     In  re  Cleland,  2  Ch.  App.  351;  also  Work  vs.  Bennett,  70  Pa. 

466;  Colt  vs.  Netterville.  2  P.  Wms.  St.  4S4.     Compare  White  vs.  Jau- 

308.     See  Br.  Bkcy.  242.  don,  9  Bosw.  415,  as  to  the  ripht  of 

When   differences  are   due   to   a  third  party  to  set  off  debt  due  from 

customer  by  a  defaulting;  Broker  the  Stock-broker  in  action  brought  by 

latter  is  simply  a  debtor,  and  not  principal. 

a  trustee,   and  the   Client   cannot  When  the  Client  chooses  to  sue  in 

maintain  action  against  the  Stock  conversion  rather  than  for  an  ac- 

Exchange    assignee  to  recover   the  counting,  she  will  be  confined  to  the 

amount  out  of  a  surplus  in  the  lat-  practice   incidental   to   the    former 

ter's    hands.     He    must    prove    in  remedy,   and,   when   not   necessary 

bankruptcy   against   the   estate   of  for  the  presentation  of  her  case,  she 

the  Broker  who  had  been  adjudi-  will  be  denied   a  discovery   as  to 

cated  a  bankrupt.     King  vs.  Hut-  particulars     of     sales.     Lyon     vs. 

ton.  69  L.  J.  Q.  B.    86.  Bache,  X.  Y.  L.  J.  Nov.  12,  1902; 

•  Stenton  vs.  Jerome,   54  X.  Y.  Adams  vs.  Clews,  id.,  October  30, 

480.     .\s  to  right  of  Broker  to  set  off  1902. 

counter-daiin  or  recoup  in  actions  '  P.  306  et  seq. 
brought  against  him,  .see  Ch.  III.  p. 
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be  compelled  to  bring  the  action  for  breach  of  such  special 
contract. 

The  case  of  Commonwealth  vs.  Cooper'  is  one  in  which 
a  criminal  remedy  was  invoked  against  a  Stock-broker,  and 
it  was  there  held  that  where  a  Client  intrusts  money  to  a 
Broker  as  a  margin  on  the  purchase  of  shares,  and  the 
Broker,  instead  of  making  the  purchase,  converts  and  ap- 
plies the  same  to  his  own  use,  he  is  guilty  of  embezzle- 
ment, and  it  is  no  defence  to  the  indictment  that  the 
money  was  to  be  used  in  gambling  stock  transactions.^ 

'  15  Am.  Law  Rev.  360;  s.  c.  130  and  was  illegal  under  the  statute; 

Mass.  285.  and  that  even  if  he  had  appropriat- 

^  In  this  case  the  prosecutor  in-  ed  the  margin  he  could  not  be  con- 
trusted  a  sum  of  money  to  the  de-  \'icted  of  embezzlement.  The 
fendant,  a  Stock-broker  in  Boston,  judge  instructed  the  jury  that  if  the 
as  a  margin  on  the  purchase  of  cer-  money  was  sent  to  the  defendant  to 
tain  railway  stock,  and  the  Broker  be  apphed  to  a  particular  purpose, 
wrote  that  he  had  purchased  it  of  a  and  the  defendant  fraudulently  and 
third  party  who  was  carrying  the  deceitfully  applied  it  to  his  own  use, 
same,  that  the  stock  was  going  up,  it  would  be  embezzlement, 
and  advised  the  prosecutor  not  to  The  defendant  was  found  guilty, 
sell;  that  the  latter  offered  to  take  Upon  appeal  the  verdict  was  sus- 
the  stock  and  pay  the  balance  of  the  tained  and  the  rulings  of  the  trial 
purchase-money  in  excess  of  the  court  fully  upheld.  The  court  held 
margins;  but  that  the  defendant  that,  even  if  there  had  been  an  or- 
confes.sed  that  there  was  no  such  der  by  the  prosecutor  to  buy  stocks 
party;  that  he  had  not  made  any  on  a  margin,  evidence  of  the  cus- 
purchase  of  stock,  and  that  when  torn  contained  in  the  second  offer 
he  received  the  margins  from  the  of  defendant  was  inadmissible,  and 
prosecutor  he  was  short  and  put  the  that  it  was  no  defence  to  an  in- 
money  with  his  own  funds.  dictment  for  embezzlement  to  show 

The  defendant   offered  to  prove  that  the  property  was  intrusted  in 

that  "upon  receipt  of  an  order  by  his   hands   for   an    illegal   purpose, 

the  buj'er  it  is  the  custom  for  the  The  court  upon  this  last  proposition 

Broker  to  a.ssume  it  himself  in.stead  cited    Commonw.    vs.    Smith,    129 

of  making  it  with  third  parties."  Mass.  104. 

But  the  court  refused  to  admit  evi-        By  Rev.  Stat.  111.  444  (1881),  L. 

dence  of  this  description.  1S79,  113;  Starr  &  Curtis's  .\nn.  111. 

The  defendant  contended  that  the  Stat.  vol.  1,  p.  1271;  vol.  4.  p.  600, 

contract  was  a  gambling  contract,  it    is   provided    that    Bankers   and 
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{/.)   Liahillty  of  Clients  to  their  Otvn  Brokers. 
1.   General  Indemnity. 

We  have  also  seen,  in  the  third  chapter,'  that  where  a 
Stock-broker  acts  in  pursuance  or  under  the  directions  of 
his  Client  he  is  entitled  to  an  indemnification  from  his 
principal  the  same  as  any  other  agent ;  and  the  different 
cases  which  illustrate  this  rule  have  been  particularly  no- 
ticed.- It  is  only  necessary,  in  this  connection,  to  consider 
the  form  of  the  remedy  by  which  this  liability  of  the  Client 
to  the  Broker  may  be  established  and  enforced. 

As  there  is  an  implied  contract  that  the  principal  will 
indemnif}'  his  agent  for  all  losses  sustained  while  acting 
for  or  in  his  behalf,  it  follows  that  the  action  of  assump- 
sit furnishes  a  most  appropriate  remedy  for  the  recovery 
from  the  Client  of  all  losses  which  the  Broker  has  paid 
out,  suffered,  or  incurred  in  his  Client's  behalf.  And  this 
recovery  may  be  had  either  in  an  action  brought  for  viola- 
tion of  this  implied  agreement,  in  which  case  the  loss  suf- 
fered or  the  amount  paid  would  furnish  the  measure  of 
damages  to  be  awarded,-^  or  it  may  be  had  in  the  more 
popular  form  of  money  paid  by  the  Broker  at  the  request 
of  the  Client.-* 

Brokers  receiving  deposits  of  stocks,  P.  198;  s.  c.  L.  R.  2  C.  P.  504.     See 

bonds,  etc.,  when  insolvent,  shall  be  also  Hartas  vs.  Ribbons,  22  Q.  B. 

guilty  of  embezzlement.  D.  255;  Harker  vs.  Edwards,  57  L. 

*  P.  218  et  seq.  J.  Q.  B.  147;  Macoun  vs.  Erskine,  70 

'  Id.     See  also  Stocking  vs.  Sage,  L.  J.  K.  B.  973;  EUis  vs.  Pond,  L. 

1  Conn.  522;  Powell  vs.  Xewburg,  R.  Q.  B.  D.  (1898)  426. 

19  Johns.  284;  Adamson  vs.  Jarvis,        *  Mortimer  vs.  M'Callan,   6  Mee. 

4  Bing.  66.  &  W.  58;  Hearne  vs.  Keene,  5  Bosw. 

'Ante,  p.  218  et  seq.;  Lacey  vs.  584;  WhitehoiKse  vs.  Moore,  13  Ab. 

Hill  (Crowley's  Claim),  43  L.  J.  Ch.  Pr.   142;  Merwin  vs.   Hamilton,  6 

551 ;  22  W.  R.  .586;  L.  R.  18  Eq.  182;  Duer,  244. 

Biederman  vs.  Stone,  36  L.  J.  C.        Money  advanced  by   Brokers  is 
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To  recover  his  commissions,  the  Broker  may  declare  in 
assumpsit,  on  the  indebitatus  count,  for  work,  labor,  and 
services.^ 

2.  Banker's  Lien. 

Stock-brokers  frequently  act  as  bankers,  in  which  case 
they  have  an  additional  remedy  through  the  instrumentality 
of  what  is  known  as  a  "  banker's  lien  ;  "  and,  as  will  be  seen 


recoverable  under  the  common 
money  counts  for  money  advanced 
at  the  principal's  request.  Perin 
vs.  Parker,  18  X.  E.  Rep.  (111.)  747. 
As  to  when  a  Broker  may  recover 
upon  an  account  stated,  see  Knick- 
erbocker vs.  Gould,  115  N.  Y.  533. 
See  also  Ellis  vs.  Pond,  67  L.  J.  Q. 
B.  345;  Seymour  vs.  Bridge,  54  L. 
J.  Q.  B.  347;  Skelton  vs.  Wood,  71 
L.  T.  616;  Perry  vs.  Barnett,  54  L. 
J.  Q.  B.  466;  Jones  vs.  Gallagher,  3 
Utah,  54. 

'  Merwin  vs.  Hamilton,  6  Duer, 
244;  Knight  vs.  Chambers,  15  C.  B. 
562;  Same  vs.  Fitch,  id.  566;  Gibson 
vs.  Crick,  1  Hurl,  ct  C.  142;  Allan  vs. 
Sundius,  id.  123.  Requisites  of 
complaint  in  action  bj^  Gold-broker 
for  money  laid  out,  etc.,  in  transac- 
tions in  gold  for  account  of  Client, 
Schepeler  vs.  Eisner,  3  Daly  (N.  Y.), 
11. 

It  was  held  in  Barton,  Ex  parte, 
10  Jur.  442,  that  a  Broker  might 
prove  in  bankruptcy  against  his  in- 
solvent Client's  estate  for  a  loss  on 
the  sale  of  shares  sold  on  the 
Client's  in.structions. 

If  the  Client  dies,  and  the  Broker 
commences  an  action  on  behalf  of 
him.self  and  other  creditors  against 
the  administrator,  he  may  apply, 
by  Bummon.s  in  the  action,  to  have 

50 


his  own  claim  allowed  and  paid. 
Haas  vs.  Durant,  (1900)  1  Ch.  Div. 
209. 

In  Michigan  a  defendant  may,  in 
an  action  by  a  Broker  on  the  com- 
mon counts  in  assumpsit,  plead  the 
general  issue,  and  give  notice  of  set- 
off thereunder.  Leahy  vs.  Lobdell, 
80  Fed.  Rep.  665. 

When  the  Broker  sues  in  assump- 
sit for  loss  on  a  re-sale  and  for  com- 
missions, the  Client  is  entitled,  on 
cross-examination,  to  inquire  into 
the  particulars  of  the  transaction. 
Oldershawvs.  Knowles,  101  111.  117. 
When  the  complaint  shows  a  sub- 
stantial cause  of  action  for  services 
rendered  and  moneys  paid  as  cotton 
Brokers,  a  misjoinder  of  causes  of 
action  is  not  available  on  error. 
Bibb  vs.  Allen,  149  U.  S.  481.  A 
Broker  is  not  obliged  to  sell  stock 
held  as  security  for  a  debt  before 
counter-claiming  for  the  amount  of 
the  debt.  Mattern  vs.  Sage,  16 
Daly  (N.  Y.),  142. 

As  to  a  claim  against  the  estate  of 
a  deceased  client,  see  Horner's  Est., 
10  Pa.  Dist.  Rep.  729.  Before  a 
Broker  can  recover  margins  ad- 
vanced by  him  he  must  call  on  his 
Client  to  take  the  stock  purchased. 
Miiller  vs.  Legondrc,  17  La.  Ann. 
1017. 
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hereafter/  it  appears  by  analogy  that  the  Stock-broker,  when 
he  acts  in  that  capacity  singly,  has  also  the  right  to  invoke 
this  lien  for  his  protection. 

"We  shall  first  examine  the  nature  of  a  banker's  lien,  and 
then  consider  how  far  the  principles  ii})on  ^vhich  it  rests 
apply  to  the  relation  of  a  Stock-broker. 

The  established  rule  is  that  bankers  have  a  general  lien 
upon  all  notes,  bills,  and  other  securities  deposited  M^ith  them, 
by  their  depositors  for  the  balance  due  to  them  on  general 
account.^     The  true  principle  upon  which  all  banker's  liens 

^  P.  804.  Assurance  Company,  L.  R.  14  Eq. 

^  Story  on  Agency,  §  380;  Whar-  507;  Giles  vs.  Perkins,  9  East,  12; 
ton  on  Agency,  §  688;  Morse  on  In  re  Williams,  3  Ir.  Eq.  R.  346;  Re 
Banking,  42;  id.  ed.  of  188S;  Davis  Bowes,  53  Ch.  Div.  5S6;  Jones  vs. 
vs.  Bowsher,  5  T.  R.  488;  Bolton  vs.  Montreal  Bank,  29  U.  C.  Q.  B.  448; 
Puller,  1  Bos.  &  P.  539;  Bolland  vs.  Loudon  Bank  vs.  White,  4  App. 
Bygrave,  1  Ry.  &  M.  271;  Jourdaine  Cas.  413;  Alsager  vs.  Currie,  12  M. 
vs.  Lefevre,  1  Esp.  66;  Scott  vs.  &  W.  751;  Schuler  vs.  Laclede 
Franklin,  15  East,  428;  Brandao  vs.  Bank,  27  Fed.  Rep.  424;  Ex  parte 
Barnett,  12  CI.  &  F.  787.  And  the  Howard  Bank,  12  Fed.  Cas. 
lien  has  been  held  to  extend  to  No.  6764;  National  Bank  vs.  Con- 
moneys  on  deposit  (Ford  vs.  Thorn-  necticut  Mut.  L.  Ins.  Co.,  104 
ton,  3  Leigh,  695;  State  Bank  vs.  U.  S.  54;  Reynes  vs.  Dumont, 
Armstrong,  4  Dev.  (N.  C.)  519).  130  U.  S.  354;  In  re  Farnsworth, 
But  the  deposit  of  money  with  a  5  Biss.  223;  Falkland  vs.  St. 
bank  creates  the  relation  of  debtor  Nicholas  Nat.  Bank,  84  N.  Y. 
and  creditor;  the  money  is  the  145;  Straus  vs.  Tradesman's  Nat. 
money  of  the  bank,  and  there  would  Bank,  122  N.  Y.  379;  United  States 
seem  to  be  no  place  for  the  doctrine  Bank  vs.  Macalester,  9  Pa.  St.  475; 
of  lien  (Dawson  vs.  Real  Estate  Wood  vs.  Roylston  Nat.  Bank,  129 
Bank,  5  Pike  (Ark.),  283;  Marsh  vs.  Mass.  358;  Clark  vs.  Northampton 
Oneida  Bank,  34  Barb.  298;  Fourth  Bank,  160  Mass.  26;  Marysvillc 
Nat.  Bank  of  Chicago  vs.  City  Nat.  Bank  vs.  Brewing  Co.,  50  Ohio,  251 ; 
Bank  of  Grand  Rapids,  6S  111.  398).  Miller  vs.  Farmers'  Bank,  30  Md. 
Pledged  property  cannot  be  held  for  392;  Lehman  vs.  Mfg.  Co.,  64  Ala. 
general  lien  (Duncan  vs.  Brennan,  567;  Union  Bank  vs.  Tutt,  5  Mo. 
83  N.  Y.  487).  App.  342;  Muench  vs.  Bank,  11  Mo. 
See  also  the  following  cases  up-  App.  144;  Ehlermann  vs.  Bank,  14 
holding  the  general  rule  stated  in  Mo.  App.  591 ;  Cockrill  vs.  Joyce,  62 
the  text.     In  re  General  Provident  Ark.  216;  Lafayette  Bank  vs.  Hill, 
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must  be  sustained  is  that  there  must  be  credit  given  upon 
the  credit  of  the  securities,  either  in  possession  or  in  expect- 
ancy.^ The  term  "  securities,"  as  used  in  respect  to  a  bank- 
er's lien,  is  limited  to  promissory  notes,  bills  of  exchange, 
exchequer  bills,  coupons,  bonds  of  foreign  governments,  etc.; 
and  does  not,  in  the  absence  of  special  agreement,  apply  to 
a  deed  of  lands  in  the  Banker's  hands.^    The  general  lien 


76  Ind.  223;  Buffalo  County  Nat. 
Bank  vs.  Hanson,  34  Neb.  455; 
Gibbons  vs.  Hecox,  105  Mich.  509; 
McEwen  vs.  Davis,  39  Ind.  109; 
Fort  Dearborn  National  Bank  vs. 
Blumenthal,  46  111.  App.  297;  Bank 
vs.  Shreiner,  110  Pa.  St.  188;  Com- 
mercial Bank  vs.  Henninger,  105 
Pa.  St.  496;  German  Bank  vs.  Fore- 
man, 138  Pa.  St.  474;  Mechanics' 
Bank  vs.  Seitz,  150  Pa.  St.  632; 
First  Nat.  Bank  vs.  Peltz,  176  Pa. 
St.  513;  Merchants'  Bank  vs.  Meyer, 
56  Ark.  499;  Fourth  Nat.  Bank  vs. 
Grand  Rapids  Bank,  68  111.  398; 
Home  Bank  vs.  Newton,  8  111.  App. 
563;  Hayden  vs.  Bank,  29  111.  App. 
458;  Lamb  vs.  Morris,  118  Ind.  179; 
Citizens'  Bank  vs.  Bowen,  21 
Kansas,  354;  Baltimore  Ry.  Co.  vs. 
Wheeler,  18  Md.  372;  National 
Bank  vs.  Peck,  127  Mass.  298; 
Momit  Sterling  Bank  vs.  Green,  99 
Ky.  262;  Lawrence  vs.  Bank,  3 
Rob.  (N.  Y.)  142;  Hakman  vs. 
Schaaf,  8  Ohio  Dec.  Rep.  127;  Slack 
vs.  Bank,  103  Wis.  57;  Johnson  vs. 
Humphrey,  91  Wis.  76;  Re  Meyer, 
107  Fed.  Rep.  86. 

Contra,  Bloodworth  vs.  Jacobs,  2 
La.  Ann.  24;  Breed  vs.  Purvis,  7  id. 
53;  Bogert  vs.  Egerton,  11  id.  73; 
Morgan  vs.  Lathroj),  12  id.  257; 
Murdock    v.s.    Bank,    23    id.    113; 


Hancock  vs.  Bank,  32  id.  590; 
Gordon  vs.  Miichler,  34  La.  Ann. 
604. 

As  to  when  the  lien  will  not  at- 
tach, see  Farmers'  Bank  vs.  Far- 
weU,  58  Fed.  Rep.  633;  Tobey  vs. 
Bank,  9  R.  I.  236;  Brown  vs. 
Leckie,  43  111.  497. 

'  Russell  vs.  Hadduck,  3  Gilm. 
233. 

For  the  rights  of  a  bank  when  it 
claims  a  lien  on  its  shares  under  its 
articles  of  association,  see  Ex  parte 
Manchester  Bank,  45  L.J.  K.  B.  149; 
Horsfall  vs.  Halifax  Bank,  52  L.  J. 
Ch.  599. 

As  to  a  bank's  rights  with  refer- 
ence to  stolen  bonds,  see  Symons 
vs.  Mulkern,  46  L.  T.  763. 

2  Hylde  vs.  Radford,  33  L.  J.  Ch. 
51. 

To  same  effect  is  In  re  Williams, 
3  Ir.  R.  Eq.  346,  where,  however,  it 
was  held  that  an  endorsement  on  a 
deed  "Lodged  to  cover  overdrafts" 
included  as  well  bills  indorsed  by 
the  customer  not  then  due,  as 
moneys  drawn  by  check. 

As  to  a  warehouse  receipt  for 
cotton,  see  .\la.  Bk.  vs.  Barnes,  82 
Ala.  607.  See  also  In  re  Non- 
magnetic Watch  Co.  of  America,  34 
N.  Y.  Supp.  1014;  Ncill  vs.  Rogers, 
23  S.  E.  Rep.  (W.  Va.)  702. 
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of  bankers  is  part  of  the  law-merchant,  and  will  he  judi- 
cially noticed  by  the  courts  without  proof  of  the  usage 
upon  which  the  same  is  founded.' 

The  general  rule  is  that  the  lien  extends  to  all  the  secu- 
rities deposited  with  the  banker  where  they  are  not  so  de- 
posited for  some  specific  purpose.  But  this  rule  is  subject 
to  modification  by  certain  circumstances,  and  the  cases 
cited  in  the  notes  fully  illustrate  this  proposition.^' 


'  Brandao  vs.  Barnett,  12  CI.  &  F. 
787;  Stor)-  on  Agency,  §  375;  Jones 
vs.  Peppercorne,  5  Jur.  (n.  s.)  140. 

If  there  are  circumstances  exist- 
ing inconsistent  with  an  alleged 
right  of  lien,  there  is  no  lien.  Grant 
vs.  Taylor,  35  N.  Y.  Supr.  Ct. 
338. 

^  \\Tiere  the  course  of  dealing  be- 
tween bankers  and  their  depositor 
was  that  the  customer  lodged  bills 
payable  at  a  future  daj'  with  the 
bankers  from  time  to  time,  and 
drew  upon  them  for  any  money  he 
wanted  in  advance,  and  the  bankers 
used  to  select  out  of  the  bills  in  their 
hands  such  as  they  pleased  and  were 
nearest  to  the  sum  advanced,  and 
discounted  these  bills,  debiting  the 
depositor  with  the  amount  of  such 
discount  in  his  account,  it  was  held 
that  the  bankers  had  a  lien  on  all 
the  bills  so  deposited  with  them, 
and  that  they  might  hold  the  bills 
that  were  not  discounted  until  the 
general  balance  was  paid  (Davis  vs. 
Bowsher,  5  T.  R.  488).  And  the  bills 
and  notes  so  deposited  may  be  held 
until  other  bills  not  yet  due,  and 
upon  which  the  banker  is  liable,  are 
paid  (id.;  BoUand  vs.  Bygrave,  1 
Ry.  <fe  M.  271;  Jourdaine  vs.  Le- 
fevre,  1  Esp.  66).     And  even  where 


the  balance  is  in  favor  of  the  de- 
positor, if  that  balance  does  not 
equal  in  amount  any  one  of  the  bills 
or  other  securities  held  by  the  bank, 
the  bank  may  retain  all  (Bolland 
vs.  Bygrave,  supra).  .\nd  where 
the  banker  sues  on  any  one  of  such 
securities,  the  customer  cannot  set 
off  such  balance,  for  the  court  can- 
not say  that  any  one  acceptance  in 
particular  shall  have  the  l)enefit  of 
this  surplus  (id.).  It  makes  no  dif- 
ference that  the  banker  keeps  a  cash 
and  discoimt  account;  both  are 
regarded  as  parts  of  the  general 
account,  for  which  the  banker  has 
his  lien  (Jourdaine  vs.  Lefevre,  1 
Esp.  66). 

When  bankers  do  not,  on  appeal 
to  the  Supreme  Court,  oliject  to  a 
finding  that  securities  left  with 
them  were  in  respect  to  specific 
sums,  they  cannot  raise  the  question 
in  the  Privy  Council,  and,  as  against 
a  mortgagee,  they  are  only  entitled 
to  simple  interest  on  such  specific 
amount.  London  Bank  vs.  White, 
4  App.  Cas.  413. 

When  a  security  is  deposited  by  a 
partner  to  cover  a  temporary  ad- 
vance to  the  firm,  the  bank  cannot 
apply  the  surplus  of  the  proceeds  as 
against  the  firm's  general  account. 
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The  rights  of  a  banker  in  respect  to  securities  in  his 
hands  have  been  held  to  go  even  beyond  the  mere  right  of 
lien  ;  for  when  his  acceptances  exceed  the  cash  balance  he 
is  a  holder  of  such  securities  for  value,^  and,  as  endorsee  of 
the  bill  or  other  security,  may  bring  an  action  on  the 
same.^ 

So  where  a  check  payable  to  bearer  is  paid  in  by  a  depos- 
itor on  his  general  account,  although  not  credited  to  him 
as  cash,  the  banker  takes  the  legal  as  well  as  equitable  title 
to  the  check,  and  may  sue  upon  the  same.^  But  where  the 
party  sued  and  sought  to  be  made  liable  on  the  bill  or  other 
security  defends  the  action  on  behalf  of  the  depositor,  then 
the  banker  can  only  recover  on  the  instrument  the  amount 
of  the  balance  in  his  favor  on  the  account,  and  not  the  face 
of  the  bill  or  other  security.^  So  w^here  a  banker,  in  the 
course  of  dealings  with  a  depositor  who  has  become  bank- 
rupt, makes  advances  to  the  latter,  and  accepts  and  dis- 
counts bills  for  him,  and  the  depositor  remits  bills  to  the 
banker  from  time  to  time,  any  acceptances  of  the  banker 
not  due  at  the  time  of  the  bankruptcy  are  a  good  consider- 
ation, and  give  the  banker  a  right  to  prove  upon  the  bills 
deposited,  but  not  due  till  after  the  bankruptcy'.  The  proof 
must  be  upon  the  bills,  and  not  as  a  cash  balance.^ 

So  where  bankers  allowed  the  fii-m  of  M.  &  W.,  their 
depositors,  to   overdraw  their  account,  and  M.  gave  the 

Wolstenholm     vs.     The     Sheffield  vs.  Breiinan,  S3  X.   Y.  487;   Con- 
Bank,  54  L.  T.  746.  tinental   Bank  vs.  Weems,  69  Tex. 

As  to  when  a  bank  may  claim  a  489. 

lien  on  securities  deposited  by  an  '  Bosanquet  vs.  Dudman,  1  Stark, 

executor,  not  with.standing  objection  1 . 

of  his    co-executor,    .see  Child   vs.  ^  Id. 

Thorley,    16   Ch.    Div.    151.      See  »  Scott  vs.  Frankhn,  15  East,  428. 

also  .\rmstronK  vs.  Chemical  Nat.  *  Id. 

Bank,   41    Fed.  Rep.  234;  Duncan  *  Ex  parte  Bloxham,  8  Ves.  531. 
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bankers  his  inilividaal  note  for  £2,000  as  collateral  security, 
and  W.  gave  his  individual  note  for  £1,000  toM.,  who  trans- 
ferred it  to  the  bankers,  it  was  held  that  the  bankers  might 
sue  and  recover  on  the  note  of  W.^ 

A  bank  discounted  a  note  for  a  depositor  for  his  accom- 
modation, who  died  before  the  note  matured — held,  that 
the  bank  might  retain  sufficient  of  his  cash  deposit  to  meet 
the  maturing  note.  The  bank  is  a  debtor  to  the  depositor's 
estate  only  to  the  extent  of  the  balance  of  the  deposit  in 
excess  of  the  note ;  and  this  is  so  although  there  are  debts 
against  the  depositor's  estate  of  superior  dignity  which  are 
not  paid.^  And  if  the  depositor  in  his  lifetime  sues  the 
bank  to  recover  his  deposit,  though  he  could  not  set  off  at 
law  because  his  note  was  not  due,  yet,  upon  showing  in  a 
court  of  equity  that  the  depositor  and  his  endorsers  were 
insolvent,  there  can  be  no  question  of  the  right  of  the  bank 
to  stop  the  amount  in  its  own  hands.^ 

Where,  however,  a  bank  retains  a  cash  balance  in  its 
hands  in  respect  to  any  claim  which  it  has  against  its  de- 
positor, it  is  more  properly  an  appropriation  of  payments 
than  an  exercise  of  a  right  of  lien.  If  the  claim  against  the 
depositor  is  so  connected  with  the  balance  appearing  due  on 
open  account  that  both  are  items  in  a  continued  dealing, 

*  Heywood  vs.  Watson,  4  Bing.  Bank  vs.  Farmers'  Nat.  Bank,  25 

496.     See  also  cases  cited  in  Swift  Weekly  Digest  (N.  Y.),  593;  Peck 

vs.  Tyson,  16  Pet.  21,  22.  vs.  Bank,  43  Fed.  Rep.  377;  Minier 

^Fordvs.Thornton,  3Leigh,  695.  vs.   Bank,   13  N.  Y.  St.    Rep.  222; 

^  Id.     As  to  a  bank's  lien  on  col-  Hutchinson  vs.  Manhattan  Co.,  9 

lections,  see  Commercial  Bank  vs.  Misc.  (N.  Y.)  343;  Hackett  vs.  Rey- 

Rowland,  31  Xeb.  483;  In  re  Arm-  nolds,  114  Pa.  St.  32S;  Sherman  vs. 

strong,  41  Fed.  Rep.  381 ;  Greene  vs.  Weiss,  67  Tex.  371 ;  Thuemmler  vs. 

Jackson  Bank,  18  R.  I.  779;  Vickry  Barth,  89  Wis.  3S1 ;  Stark  vs.  Bank, 

vs.  State  Sav.  Assn.,  21  Fed.  Rep.  41  Hun,  506;  Carrall  vs.  Exchange 

773;  First  Nat.  Bank  vs.  Arm.strong,  Bank,   30  W.   Va.   518;   Bank   vs. 

39  Fed.  Rep.  231;  Com  Exchange  Wisconsin  Co.,  12  N.  Y.  Supp.  952. 
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then  the  retention  of  the  cash  balance  is  rightful,  because 
in  truth  there  is  nothing  due.  If,  however,  the  mutual 
claims  of  bank  and  depositor  are  unconnected,  then  the 
bank  may  refuse  to  pay  over  the  cash  balance,  because  it  is 
a  proper  subject  of  set-oif.^ 

The  cash  balance  created  is  still  the  money  of  the  bank, 
and  it  may  apply  it  at  its  election  to  any  claim  against  the 
depositor  which  it  may  have  ;  and  it  is  not  the  right  of  the 
depositor  to  make  the  appropriation.'^  But  where  the  maker 
of  a  note  has  funds  in  the  bank  on  general  deposit  after  the 
note  falls  due,  the  bank  is  bound  to  apply  them  in  payment 
of  the  note,  or  the  endorser  is  discharged.^  Where  money 
paid  into  a  bank  is  passed  generally  to  the  credit  of  the 
owner,  the  bank  does  not  hold  it  as  bailee,  but  as  owner; 
and  it  may  appropriate  the  deposit  to  any  claim  it  may  have 
against  the  depositor.*  There  would  seem  to  be  no  lien  in 
such  cases.  But  if  a  bank  receive  a  deposit  of  funds  for  the 
special  purpose  of  paying  certain  coupons,  it  cannot  apply 
such  funds  to  the  payment  of  another  account  which  the 
depositor  has  overdrawn,  and  thus  defeat  the  right  of  the 
holders  of  such  coupons  to  receive  payment  of  the  same.' 
A  bank  cannot  apply  the  balance  of  deposit  to  the  payment 
of  a  note  maturing  in  its  hands,  where  it  makes  such  ap- 
propriation of  payment  after  the  depositor  has  made  an  as- 
signment for  the  benefit  of  creditors.     Upon  the  execution 

*  State  Bank  vs.  ArmstronE;,  4  A  bank  maj^  appropriate  trust 
Dev.  (N.  C.)  519.  See  also  Citi-  moneys  deposited  by  a  customer  to 
zens'  Bank  vs.  Kendrick,  92  Tenn.  a  separate  account,  as  aj^ainst  a  bal- 
437.  ance   due   on    his  {jjeneral  account, 

'  Id.  when  it  has  no  notice  of  the  tru.st 

^  McDowell  vs.  Bank  of  Wilming-  Union  Bank  of  Australia  vs.  Mur- 

ton,  1  Harr.  3G9.  ray-Aynsley,  67  L.  J.  P.  C.  123. 

*  Commercial  Bank  vs.  Hughes,  "  Bank  of  U.  S.  vs.  Macalestcr,  9 
17  Wend.  94.  Pa.  St.  475. 
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of  the  assigniuent  the  balance  due  the  depositoi-  becotnes  the 
money  of  the  assignee,  and  it  is  then  too  late  to  apply  it  to 
the  payment  of  the  maturing  bill.^ 

The  rule  as  laid  down  by  Morse  on  Banks,  "  that  the  bank 
has  a  general  lien  on  all  moneys  and  funds  of  a  depositor  in 
its  possession  for  the  balance  of  the  general  account,"  is  too 
broadly  stated,  and  needs  the  limitation  that  the  balance  of 
that  account  must  be  due  and  payable.^  Thus  a  bank  has  no 
right  to  retain  the  balance  of  a  deposit  to  apply  the  same  to 
the  payment  of  a  note  not  yet  matured.^  But  the  bank  need 
not  apply  the  deposit  to  the  payment  of  a  note  in  its  hands 
for  which  the  depositor  is  liable  immediately  upon  the  matu- 
rity of  the  note,  but  may  prosecute  the  note  to  judgment, 


*  Beckwith  vs.  Union  Bank,  4 
Sandf.  604,  9  N.  Y.  211.  See  also 
as  to  equitable  appropriation, 
Chase  vs.  Petroleum  Bank,  66  Pa. 
St.  169;  Lamb  vs.  Morris,  118  Ind. 
179;  Clarke  vs.  Northampton  Na- 
tional Bank,  160  Mass.  26. 

'  Jordan  vs.  National  Shoe  and 
Leather  Bank,  74  N.  Y.  467. 

^  Id.  To  same  effect  are  Giles 
vs.  Perkins,  9  East,  12;  Bank  vs. 
Ritzinger,  20  111.  App.  29;  Bank  vs. 
Proctor,  98  111.  558;  Zelle  vs.  Insti- 
tution, 4  Mo.  .\pp.  601;  Fourth 
Nat.  Bk.  of  Chicago  vs.  Cit}-  Nat. 
Bank,  68  111.  398;  Van  Allen  vs. 
Bank,  3  Lans.  (N.  Y.)  517;  Bradley 
vs.  Angel,  3  N.  Y.  475;  Beckwith  vs. 
Bank,  4  Sand.  604;  9  N.  Y.  211; 
Martin  vs.  KuntzmuUer,  37  N.  Y. 
396;  Newcomb  vs.  Almy,  96  N.  Y. 
308;  Jordan  vs  Bank,  74  N.  Y.  467; 
Richards  vs.  La  Tourette,  119  N.  Y. 
54;  Lockwood  vs.  Beckwith,  6 
Mich.  168;  State  vs.  Beach,  43  N.  E. 
Rep.  (Ind.)  949;  Oatman  vs.  Bank, 


77  Wis.  501;  Fuller  vs.  Steiglitz,  27 
Ohio,  355. 

But  it  may,  if  so  agreed.  Heidel- 
bach  vs.  National  Bank,  87  Hun, 
117.  And  if  the  depositor  becomes 
insolvent,  it  may.  Skunk  vs.  Mer- 
chant's Bank,  16  Wkly.  L.  Bui. 
(Ohio)  353;  Greene  vs.  Security 
Bank,  13  Phila.  146;  Chipman  vs. 
Bank,  21  Wkly.  Notes  Cas.  184; 
Georgia  Seed  Co.  vs.  Talmadge,  96 
Ga.  254.  Contra,  Kortjohn  vs. 
Continental  Bank,  1  Mo.  App.  794; 
Manufacturers'  Bank  vs.  Jones,  2 
Penny.  (Pa.)  371;  Oatman  vs.  Ba- 
tavian  Bank,  77  Wis.  501.  And 
see  Beckwith  vs.  Union  Bank,  supra. 
As  to  the  rights  of  a  bank  where  an 
endorser  is  concerned,  see  Nat.  Bank 
vs.  Gormley,  2  Walk.  (Pa.)  493. 
Where  the  bank  is  itself  endorser, 
see  Newbold  vs.  Patrick,  25  Pitts. 
L.  J.  (N.  S.)  299. 

See  also  to  same  effect,  Birming- 
ham Nat.  Bank  vs.  Mayer,  104  Ala. 
634. 
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and  then  make  the  application.  And  if  the  depositor  sue 
for  his  deposit,  the  bank  may  then  set  off  the  judgment.^ 

Where  a  banker  hokls  a  note  of  a  depositor  who  has  on 
deposit  with  the  latter  sufficient  funds  to  pay  it,  and  the 
banker  makes  an  assignment  for  the  benefit  of  creditors  be- 
fore the  note  matures,  the  depositor,  in  an  action  brought 
on  the  note  by  the  assignee,  may  set  off  the  sum  due  him 
against  such  note.^ 

"Where  a  bank  holds  a  note  of  a  depositor  which  has  been 
protested  for  non-payment,  and  subsequently  the  depositor 
makes  a  general  deposit  of  money  sufficient  to  pay  the  note, 
such  deposit,  without  regard  to  the  note,  does  not  operate 
as  payment.  It  is  optional  with  the  bank  whether  it  shall 
apply  such  deposit  to  the  payment  of  the  note  or  not ;  and 
its  failure  to  do  so  does  not  discharge  the  endorser.^ 

In  the  case  of  Duncan  vs.  Korth  and  South  Wales  Bank  ^ 
one  of  a  firm  deposited  with  the  firm's  bankers  securities  be- 
longing to  himself,  to  secure  the  general  balance  of  the  firm 
for  the  time  being.  The  firm  subsequently  accepted  certain 
bills  in  favor  of  the  plaintiffs,  who  procured  the  bankers  to 
discount  them.  Upon  the  insolvency  of  the  firm  the  plain- 
tiffs claimed  that  the  securities  held  by  the  bankers  must  be 
applied  in  discharge  of  the  sums  due  on  the  bills.  The  ])lain- 
tiffs  claimed  that  they  were  mere  sureties  (the  firm  being  the 
principal  debtors),  and  were  entitled  to  contribution,  and  the 
vice-chancellor  sustained  this  claim.  The  Court  of  Appeals 
reversed  this  decision,  holding  that  it  could  not  be  tolerated 
that  without  the  consent  of  the  bankers,  or  their  knowledge 
of  the  real  position  of  the  other  parties,  the  |)laintiffs  should 

'  Marsh  vs.  Oneida  Central  Bank,  '  National  Bank  vs.  Smith,  G6  N. 
34  Barb.  298.  Y.  271. 

2  McCagg  vs.  Woodman,  28  111.  84.        *  27  W.  R.  521. 
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be  treated  as  sureties,  so  as  to  prevent  the  bank  from  dealing 
in  their  own  way  with  the  securities  they  held.  "  Xo  bank," 
said  the  Master  of  the  Eolls,  "  which  hehl  a  security,  either 
by  way  of  suretyship  or  by  way  of  deposit  from  its  custom- 
ers, could  venture  to  discount  a  bill  with  eight  or  ten  names 
on  it,  without  examining  carefully  to  see  if  any  one  of  the 
names  was  the  name  of  a  debtor  to  the  bank  who  had  given 
them  security  ;  and,  if  they  did,  they  might  be  put  in  the 
position  of  being  incapacitated  from  carrying  on  their  deal- 
ings with  their  customers  by  varying  the  securities  given  by 
that  customer  to  the  bank.  It  shows  at  once  that  to  extend 
the  doctrine  to  such  a  case  would  paralyze  the  business  of 
discounting  bills  of  exchange,  and  that  it  would  be  unwise, 
as  far  as  this  court  is  concerned,  to  extend  for  the  first  time 
the  doctrine  of  principal  and  surety,  which  for  certain  pur- 
poses extends  to  bills  of  exchange,  to  such  a  transaction  as 
this.  On  this  ground  alone  I  think  the  decision  cannot  be 
supported."  ^ 

"Where  securities  are  deposited  with  a  banker  to  secure  a 
specific  sum,  he  cannot  hold  them  to  secure  his  general  bal- 
ance.^    The  depositor,  or  his  representatives,  may  redeem 

'Compare  Gilbert  vs.  Marsh,  12  Shreiner,  110  Pa.  St.  188;  Faulkner 

Hun,  519;  Cory  vs.  Leonard,  56  N.  vs.  Cumberland  Val.  Bank,  14  Ky. 

Y.  494,  aff'g  1  Sup.  Ct.  (T.  &  C.)  L.  Rep.  923;  Armstrong  vs.  Warner, 

183;  Meehan  vs.  Forrester,  52  N.  Y.  49  Ohio,  376;  Pursifull  vs.  Pineville 

277;  Hazard  vs.  Wells,  2  Ab.  New  Banking  Co.,   17  Ky.  L.  Rep.  38; 

Cas.  144;  Wood  vs.  Sheehan,  68  X.  First  National  Bank  vs.  Peltz,  176 

Y.  365;  also.   Gray  vs.  Green,   12  Pa.  St.  513;  Flournoy  ^•s.  First  Nat. 

Hun,  598,  rev'd  77  N.  Y.  615.     See  Bank,  79  Ga.  810;  Van  Winlde  Co. 

also    the    follownng    cases:     Third  v.    Citizens'    Bank,    89    Tex.    147; 

National    Bank    vs.    Harrison,    10  Gardner  vs.  First  National  Bank,  10 

Fed.  Rep.  243;  Armstrong  vs.  Helm,  Mont.    149;    Mechanics'    Bank    vs. 

13  Ky.  L.  Rep.  460;  People's  Bank  Seitz,  155  Pa.  St.  191. 
vs.  Legrand,  103  Pa.  St.  309;  Com-       ^  Duncan  vs.  Brennan,  83  N.  Y. 

mercial   Bank   vs.   Henninger,    105  487.     See  also  Farmers'  Bank  vs. 

Pa.  St.  496;  First  Nat.   Bank  vs.  McFarran,  11  Ky.  Law  Rep.  183; 
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the  securities  by  paying  the  special  sum  which  they  were 
given  to  secure.^  The  general  rule  of  law  relative  to  pledges 
is  that  a  former  debt  due  to  the  pledgee,  or  a  subsequent 
debt  contracted  by  the  pledgor,  does  not  authorize  the  pledgee 
to  retain  a  pledge  given  for  another  demand,  unless,  from 
all  the  circumstances,  there  is  just  ground  of  presumption 
that  this  was  the  intention  of  the  parties.^  And  if  securities 
upon  which  a  banker  has  declined  to  loan  money  are  casually 
left  at  his  banking-house,  they  cannot  be  retained  by  him 
as  security  for  his  general  balance.^ 

Security  given  by  a  depositor  to  his  bankers  to  cover  a 
balance  than  existing  against  him  is  not  to  be  deemed  a 
security  for  a  floating  balance.  Accordingly,  where  a  de- 
positor kept  three  several  accounts  with  his  bankers — a  pri- 
vate account,  a  partnership  account,  and  an  executorship  ac- 
count— whichrwere  all  overdrawn,  and  to  secure  the  same 

Ex   parte   Pease,    19   Ves.   Jr.    25;  National  Bank  vs.  Peck,  127  Mass. 

Vanderzee  vs.  Willis,  3  Bro.  C.  R.  298;  Biebenger  vs.  Bank,  99  U.  S. 

20;  National  Bank  vs.   Speight,  47  143;  Bank  of  Commerce's  Appeal, 

N.  Y.  668;  Wyckoff  vs.  Anthony,  90  44  Pa.  St.  423;  Robinson  vs.  Frost, 

N.  Y.  442;  U.  S.  Bank  vs.  Macales-  14  Barb.  (X.Y.)  536;  Stowe  vs.  Ham- 

ter,  9  Pa.  St.  475;  German  Bank  vs.  ilton  Bank,  1  OhioC.C.  524;  Liggett 

Foreman,  138  Pa.  St.  474;  Neponset  Co.'s  Appeal,  111  Pa.  St.  291;  Grant 

Bank  vs.   Leland,   5   Met.    (Mass.)  vs.  Taylor,  35  N.  Y.  Super.  Ct.  338; 

259;  Brown  vs.  Institute,  137  Ma.ss  First  Nat.  Bank  vs.  Peltz,  176  Pa. 

262;  Armstrong  vs.  Bank,  41  Fed.  St.  513;  Stowe  vs.  Bank,  1  Ohio  Ct. 

Rep.  234;  Reynes  vs.  Dumont,  130  C.  R.  524. 

U.  S.  391;  Woolley  vs.   Bank,  81  'Vanderzee  vs.  AVillis,  1  Bro.  C. 

Ky.  527;  Masonic  Bank  vs.  Bangs,  C.  21;  Gould  vs.  Farmers'  Loan  & 

84  Ky.  137;  Teutonia  Bk.  vs.  Loeb,  Tru.st  Co.,  23  Hun,  322;  Same  vs. 

27  La.  Ann.  110;  Wil.son  vs.  Daw-  Central  Trust  Co.,  6  Ab.  New  Cas. 

son,  52  Ind.  513;  Bundy  vs.  Monti-  381. 

cello,  84  Ind.  119;  Continental  Bank  'Story  on   Bailments,   304,   and 

vs.  Weems,  69  Tex.  489;  Dawson  vs.  cases  there  cited;  Duncan  vs.  Bren- 

Bank,  5  .\rk.  283;  Carroll  vs.  Ex-  nan,  supra. 

change  Bank,  30  W.  Va.  518;  Hath-  '  Lucas  vs.  Dorrein,  7  Taunt.  279; 

away  vs.  Bank,  131  Ma.ss.  14;  Lane  Mountford  vs.  Scott,  1  Turn.  &  R. 

vs.  Bailey,  47  Barb.  (N.  Y.)  395;  274. 
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charged  bis  estate  with  the  payment  "  of  the  three  several 
sums  of  money  Avhich  shall  or  may  be  found  due  on  the  bal- 
ance of  the  said  several  accounts/''  it  Avas  not  a  security  for 
"such  balance  which  shall  from  time  to  time  become  due." ' 

Where  the  deposit  of  a  deed  of  conveyance  was  for  the 
special  purpose  of  giving  a  security  upon  one  of  the  pieces 
of  property  described  in  such  deed,  it  was  held  that  the 
bankers  could  claim  no  general  lien,  by  the  custom  of 
bankers,  upon  another  piece  of  property  described  therein.^ 

"As  between  banker  and  customer,  whatever  number  of 
accounts  are  kept  in  the  books,  the  whole  is  really  but  one 
account,  and  it  is  not  open  to  the  customer,  in  the  absence 
of  some  special  contract,  to  say  that  the  securities  which  he 
deposits  are  only  applicable  to  one  account."  Thus,  where 
the  O.  C.  Bank  had  three  accounts  with  the  A.  and  M,  Bank 
— namely,  a  loan  account,  a  discount  account,  and  a  general 
account — and  the  O.  C.  Bank  were  in  the  habit  of  applying 
to  the  A.  and  M.  Bank  for  accommodation  loans  of  consid- 
erable amount,  which  were  entered  in  the  loan  account,  and 
they  from  time  to  time  deposited  securities  to  meet  these 
loans,  and,  having  drawn  upon  the  A.  and  M.  Bank  for  a 
large  sum,  deposited  with  them  three  accommodation  ac- 
ceptances of  the  E.  Bank  by  way  of  collateral  security,  the 
A.  and  M.  Bank  claimed  a  lien  on  these  acceptances,  so  far 
as  they  were  not  required  to  cover  the  balance  of  the  loan 
account,  for  the  deficiency  in  the  general  account — which 

*  Re  Medewe's  Trust,   26   Beav.  proceeds  of  a  policy  deposited  with 

588.  them  by  a  customer,  accompanied 

^  Wylde  vs.  Radford,  33  L.  J.  Ch.  wath  a  memorandum  of  agreement 

51.     This  decision  was  followed  in  signed  by  the  customer,  that  the 

Strathmore  vs.  Vane,  56  L.  J.  Ch.  policy  was  to  secure  moneys  due  and 

143,  where  a  bank  was  held  not  en-  to  become  due  by  him  to  a  specified 

titled  to  have  a  general  lien  on  the  amount. 
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was  allowed  against  the  E.  Bank  in  the  winding-up  of  the 
sarae.^ 

But  if  a  depositor  keep  two  separate  accounts  with  his 
banker,  but  not  in  a  separate  character,  he  may  otfset  one 
account  against  the  other.  The  corporation  of  P.  kept 
three  separate  accounts  with  plaintiff's  banking-house — 
viz.,  the  "  corporation  account,"  the  Board  of  Health  ac- 
count, and  the  bath  and  washhouse  account.  The  corpora- 
tion was  debtor  on  the  corporation  account,  but  a  creditor 
on  the  last  two  accounts,  and  sought  to  set  off  the  same. 
The  court  held  that  the  corporation  of  P.  was  the  same 
person  who  owed  the  money  and  to  whom  the  money  was 
owing,  and  therefore  the  set-off  was  allowed.- 

Where  the  securities  are  placed  in  the  hands  of  the  banker 
for  some  special  and  particular  purpose,  the  lien  does  not  at- 
tach. Thus  where  B.,  who  acted  as  agent  for  a  foreign  cor- 
respondent, took  certain  exchequer-bills  from  a  tin  box 
which  he  kept  at  his  bankers,  and  gave  them  to  the  bankers 
to  be  exchanged  for  other  bills  and  to  collect  the  interest, 
which  they  w^ere  in  the  habit  of  doing  in  respect  to  such 
bills,  and,  before  B.  came  to  take  back  the  exchequer-bills  and 
return  them  to  his  box,  the  bankers  paid  certain  acceptances 
of  B.  which  exceeded  the  balance  of  his  account,  and  he 
subsequently  became  bankrupt,  it  was  held  that  the  bankers 
had  no  lien  on  the  exchequer-bills  for  their  balance  of  ac- 
count, and  that  the  owner  of  the  bills,  the  principal  of  B., 
could  recover.^ 

'  In  re  European  Bank,  L.  11.  8  cashier,  mismanaged  its  affairs,  as 

Ch.  App.  41.  against     the     deposit.     Irvine     vs. 

*  Pedder  vs.  Preston,  0  Jur.  (n.  s.)  Dean,  93  Teim.  346. 

496.  '  lirandao  vs.  Barnott,  12  CI.  &  F. 

A   hank   cannot   set   off  a  claim  7S7.     See   also  Jtidy   vs.    Farmers' 

against    its   depositor,  who,  as   its  Bank,   81    Mo.   404;   Boettcher  vs. 
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Securities  given  to  the  bank  Un-  a  fixed  and  definite  sum 
are  not  to  be  treated  as  securities  for  the  balances  of  the 
banking  account  which  may  become  due  from  time  to  time. 
And  the  account  in  respect  to  such  securities  must  be  ke})!. 
separate  from  the  general  banking  account,  and  interest 
cannot  be  compounded  as  in  the  general  account.^ 

"Where  a  depositor  keeps  a  private  account  Avith  his 
bankers,  and  also  a  trust  account,  and  he  pays  moneys  into 
his  separate  account  from  the  trust  account,  with  knowledge 
of  the  bankers,  the  bankers  cannot  retain  such  moneys 
against  the  parties  entitled  to  the  same.-  The  rule  is,  that 
where  the  security  deposited  by  the  depositor  to  cover  any 
balance  against  him  is  subject  to  a  trust,  such  trust  must 
prevail  as  against  the  banker's  lien,  although  the  banker 
had  no  notice  of  such  trust  being  attached  to  the  security  ;  ^ 

Col.  Nat.  Bank,  15  Colo.  IG;  Straus  balance  due  by  the  County  Treas- 
vs.  Tradesman's  Bank,  13  N.  Y.  St.  urer  who  kept  his  account  at  the 
Rep.  407.  As  to  when  an  agent's  same  bank,  even  though  the  moneys 
debt  may  be  set-off  against  his  deposited  by  the  former  were  county 
principal's  monej'^  deposited  in  the  funds.  Citizens'  Bank  vs.  .\lexan- 
agent's  name,  see  Douglas  vs.  Bank,  der,  120  Pa.  St.  476. 
17  Minn.  35.  ^  Manningford    vs.    Toleman,     1 

'  Mosse  vs.  Salt,  32  Beav.  269;  Coll.  670.  See  also  Murray  vs. 
Grant  vs.  Taylor,  3  J.  et  S.  (X.  Y.)  Pinkett,  12  CI.  &  T.  785;  Locke  vs. 
338.  Prescott,  32  Beav.  261 ;  Pennell  vs. 

^Bodenham  vs.  Hoskyns,  2  De  Deffell,  4  De  G.  M.  &  G.  23;  L.  J.  Ch. 
G.  M.  &G.903.  And  .see  Clemmer  115;  Frith  vs.  Cartland,  34  L.  J. 
vs.  Drovers'  Xat.  Bank,  157  111.  206;  Ch.  301;  Ex  parte  Kingston,  25  L. 
First  Nat.  Bank  vs.  Peisert,  2  T.  R.  N.  S.  250;  Adair  vs.  Shaw,  1 
Penny.  (Pa.)  277;  Bundy  vs.  S.  &  L.  262;  Bridgman  vs.  Gill,  24 
Monticello,  84  Ind.  119;  Johnson  vs.  Beav.  302;  Cook  vs.  Fuller,  IS  Wall. 
Payne  &  Williams  Bank,  56  Mo.  (U.  S.)  332;  Veil  vs.  Mitchell,  28 
App.   2.57.  Fed.    Cas.   No.  16,908;    Baltimore 

See  also  United  States  vs.  Na-  Central  Xat.  Bank  vs.  Conn.  Ins. 
tional  Bank  of  Ashville,  73  Fed.  Co.,  104  U.  S.  54;  ITnion  Stock 
Rep.  379.  .\  bank  cannot  apply  Yards  Bank  vs.  Gillespie,  137  U.  S. 
moneys  deposited  by  plaintiff  as  411;  Manhattan  Bank  vs.  Walker, 
"deputy   treasurer,"   as  against  a    130  U.  S.  267;  Van  Alen  vs.  Ameri- 
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but  the  consent  or  acquiescence  of  the  cestui  que  trust  might 
alter  the  case.^ 

And  where  a  trustee,  holding  certain  shares  in  trust,  en- 
ters into  an  agreement  with  a  bank  to  transfer  to  it  such 
shares  as  collateral  security  for  a  loan,  the  equit}'^  of  the 
cestici  que  trust  will  prevail  over  that  of  the  bank,  and  it 
cannot  retain  the  same  to  cover  its  advances.^ 

If  the  trustees  sell  the  original  trust  shares,  and  subse- 
quently to  such  sale  deals  in  the  same  kind  of  shares  on  his 
own  account,  and  if  at  any  time  when  he  is  called  upon  to  ac- 
count for  such  shares  he  is  found  in  possession  of  similar 
shares,  although  not  the  original  trust  shares,  he  will  be 
considered  as  trustee  to  the  extent  of  the  number  of  shares 
he  is  bound  to  have  in  his  possession  as  such  trustee ;  and 
he  will  be  so  held  against  the  claim  or  lien  of  the  bank.^ 

So  where  a  trustee  deposits  with  his  bankers  mortgage 
deeds  which  he  holds  in  trust  to  secure  a  loan  to  him  individ- 
ually, the  bankers  have  no  lien  on  the  same,  unless  the  cestui 

can  Nat.  Bank,  52  N.  Y.  1;  Baker  Some  cases,  however,  hold  that  if 

vs.  Bank,  100  N.  Y.  31;  Merrill  vs.  the  bank  has  no  notice  of  the  trust, 

Norfolk  Bank,  19  Pick.  (Mass.)  32;  its  lien  is  not  destroyed.     See  Justh 

Bethlehem    First    Nat.    Bank    vs.  vs.  Bank,  56  N.  Y.  478;  Stephens  vs. 

Peisert,  2  Penny.  (Pa.)  277;  Johnson  Board,   79   N.   Y.    183;   Hatch   vs. 

vs.  Bank,  56  Mo.  App.  257;  Clarke  Bank,    147  N.    Y.    184;   Greenfield 

vs.  Bank,  57  Mo.  App.  277;  Whitley  School   vs.    Bank,    102   Mass.    174. 

vs.   Foy,   59   N.  C.  34;  Greensboro  And    see    Erisman    \s.     Delaware 

Bank  vs.  Clapp,  76  N.  C.  482;  Wood  County  Nat.  Bank,  1  Pa.  Super.  Ct. 

vs.  Stafford,  50  Mi.ss.  370;  St.  Paul  (Pa.)  144;  Thomson  vs.  Clydesdale 

Third  Nat.  Bank  vs.  Stillwater  Gas  Bank,  (1893)  App.  Cas.  282. 

Co.,  36  Minn.  75;  Overseers  of  Poor  '  See  cases  cited  in  last  note.     See 

vs.  State  Bank,  2  Gratt.  (Va.)  534;  also    Lord    Bolinsbroke's    Case,    1 

Neely    vs.    Rood,    54    Mich.    134;  Sch.   &   Lef.   346.     And  see  Sayre 

Bundy  vs.  Monticello,  84  Ind.  119;  vs.  Weil,  94  Ala.  466. 

Commercial    Bank    vs.    Jones,     18  ==  Murray  vs.  Pinkett,  12  CI.  &  F. 

Tex.  811;  Armstrong  vs.  Bank,  53  764. 

Iowa,  752;  Munnerlyn  vs.  Bank,  88  ^  Id. 
Ga.  333. 
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que  trust  have  been  guilty  of  negligence.  And  where  a 
trustee  invested  trust  funds  in  a  mortgage  which  he  took 
in  his  own  name,  and  in  which  mortgage  other  moneys 
were  invested  not  included  in  the  trust  fund  in  question, 
the  court  held  that  it  was  not  negligence  in  the  cedui  que 
trust  to  leave  the  mortgage  deed  in  the  hands  of  the  trustee, 
they  holding  a  written  declaration  of  trust  outside  of  the 
mortgage.  The  ti'ustee,  as  such,  probably  had  a  right  to  hold 
the  deed,  especially  as  the  mortgage  covered  some  of  his  own 
money.^ 

In  the  case  of  Jones  vs.  Peppercorne^  Vice-chancellor 
"Wood  held  that  where  securities  were  left  with  a  banker 
for  safe  custody,  and  he  fraudulently  deposited  them  with 
his  Broker  as  security  for  advances  made  to  him,  the  Broker 
miirht  hold  them  as  asrainst  the  true  owners  until  their  lien 
for  a  general  balance  of  account  was  satisfied.  In  this  case, 
however,  the  bonds  were  payable  to  order.'' 

"Where  a  depositor  of  a  bank  authorizes  a  trustee  of  a  fund 
of  v;hich  he  is  cestui  que  trust  to  pay  to  the  credit  of  his 
account  with  the  bank  moneys  that  are  coming  to  him  from 
the  trust,  the  bank  acquires  a  good  lien,  Avhich  is  not  counter- 
mandable.* 

And  a  country  banker  sending  bills  to  his  London  agent, 
endorsed  generally  to  receive  payment  of  them,  the  bills,  on 
the  bankruptcy  of  the  country  banker,  are  not  lost  to  the 
owners  of  them,  but  the  London  banker  has  a  lien  upon 
them  for  any  balance  due  from  the  country  banker.^ 

1  Stackhouse  vs.  Countess  of  Jer-  vs.  Jones,  17  L.  J.  Ch.  353;  Joyce  vs. 
sey,  30  L.  J.  Ch.  421.     See  also  Rob-  De  Moleyns,  2  Jo.  &  Lat.  374. 
erts  vs.  Croft,  24  Beav.  223.  *  Ex  parte  Stewart,  3  Mont.  D.  & 

2  5  Jur.  (n.  s.)  140.  D.  265. 

'  The  following  cases  illustrate  *  Ex  parte  Froggatt,  3  Mont.  D.  & 
this  question  still  further:  Frazer   D.  322.     To  same  effect,  Zinck  vs. 
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And  a  depositor,  remitting  bills  to  his  bankers  to  meet 
acceptances  which  the  bankers  fail  to  pay,  may  recover  the 
bills  or  their  proceeds  from  the  bankers  or  their  assignee, 
subject  to  any  lien  upon  the  same  which  the  bankers  may 
have.^ 

A  bank  receiving  a  bill  for  collection,  so  endorsed  that 
they  have  notice  that  the  parties  sending  it  only  held  it  for 
collection,  cannot  retain  out  of  the  proceeds  for  a  general 
balance  due  the  bank  from  the  party  fi-om  whom  they  so 
receive  the  same.  And  an  endorsement,  "  Pay  J.  L.  &  Co., 
or  order,  for  collection,"  is  sufficient  notice.^ 

Whether  deposits  are  intended  as  security  for  a  general 
balance  must  be,  to  a  great  extent,  a  matter  of  evidence. 
Previous  dealings  between  the  parties  is  of  importance  as 
showing  the  true  intent.'^ 

AVhere  there  is  an  account  between  a  firm  and  the  bank, 
and  another  account  with  one  particular  member  of  the  firm, 
the  bank  has  no  lien  upon  the  balance  due  upon  the  separate 
account  of  the  individual  partner  for  a  balance. due  to  the 
bank  from  thefirm.^  And  where  a  firm  is  sued  by  the  bank 
to  recover  a  balance  due  it,  the  firm  cannot  set  off  a  balance 

Walker,   2  W.   BI.    1154   (note),   9  Talmadge,  96  Ga.  254;  Nichols  vs. 

East,  13.  State,  46  Neb.  715. 

As  to  the  right  of  a  bank  to  apply  '  Zinck  vs.  Walker,  supra, 

deposits  to  debts  due  to  it,  see  also  ^  Cecil  Bank  vs.  Farmers'  Bank  of 

Schuler  vs.  Laclede  Bank,  27  Fed.  Maryland,  22  Md.  14S. 

Rep.    424;    Merchants'    Bank    vs.  ^  See  Grant  vs.  Taylor,  3  J.  &  S. 

Meyer,   56   Ark.   499;   Hayden   vs.  (N.  Y.)  349. 

Alton  Nat.  Bank,  29  111.  App.  458;  ^Vatts  vs.  Christie,  11  Beav.  546. 

Bedford  Bank  vs.  Acoam,  125  Ind.  But  when  authorized  by  statute  it 

584;  Knapp  vs.  Cowell,   77  Iowa,  of  course  possesses  the  lien.     Ows- 

528;  Clarke  vs.  Northampton  Nat.  ley  vs.  Bank,  66  S.  W.  Rep.  (Ky.) 

Bank,  160  Mass.  26;  Green  vs.  Cam-  33.     See   also   Coote   vs.    Bank,    6 

den  Nat.  Bank,  46  N.  J.  Eq.  607;  Fed.  Ca.s.  No.  3204;  International 

Mechanics'  Bank  vs.  Seitz,  30  Wkly.  Bank  vs.  Joiios,  119  111.  107;  Adams 

Notes  Cas  261 ;  Georgia  Seed  Co.  vs.  vs.  First  National  Bank,  113  N.  C. 
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of  account  due  from  the  bank  to  an  individual  partner.^ 
And  although  the  individual  partner,  between  the  time  of 
the  suspension  of  the  bank  and  its  bankruptcy,  assigns  his 
balance  of  account  to  his  firm,  and  directs  the  bank  to  place 
such  balance  to  the  account  of  the  firm,  such  assignment 
will  not  enlarge  or  change  the  right  of  lion  or  set-off.^ 

So  if  an  individual  member  of  a  firm  deposits  securities 
with  the  bank  to  secure  his  separate  indebtedness  to  it,  and 
transfers  such  securities  to  his  firm  subsequent  to  their 
bankruptcy,  the  bank  has  no  lien  upon  the  securities  for  a 
debt  due  it  from  the  firm.^  Although  bankers  may  safely 
advance  money  upon  the  security  of  stock  or  shares  depos- 
ited with  them  by  any  one,  where  the  bankers  have  not  no- 
tice or  reasonable  cause  to  believe  that  the  stock  or  shares 
belong  to  another,  yet  when  they  receive  notice  that 
such  stock  or  shares  belong  to  another  person,  the  stock 
or  shares  can  then  only  be  a  security  for  the  balance  due  to 
them  at  that  period.  Thus,  where  the  person  making  the 
deposit  of  the  stock  upon  which  the  bankers  made  a  loan 
wrote  to  the  bankers  that  they  had  been  requested  by  their 
"  principal "  to  extend  the  time  of  the  loan  on  the  stock,  it 
was  held  that  this  gave  the  bankers  notice  that  the  stock 
belonged  to  another/ 

332;   Richardson  vs.  International  do  so.     Owsley  vs.  Bank,  66  S.  W. 

Bank,  11  III.  App.  582;  Raymond  Rep.  (Ky.)  33. 

vs.    Palmer,    41     La.     Ann.     425.  ^  Watts  vs.  Christie,  supra. 

Contra,   Eyrich    vs.  Capital    State  ^  Ex   parte    M'Kenna,    30    L.   J. 

Bank,    67    Miss.     60;     Addis    vs.  Bank,  20. 

Knight,  2  Meriv.   117;  Manhattan  ^  Locke  vs.  Prescott,  32Beav.261. 

Bank  vs.  Walker,   130  U.  S.  267;  And  when  a  bank  knew  that  a 

Coates   vs.    Preston,    105   111.    470;  money   dealer,    from    whom    it   re- 

Dawson  vs.  Wilson,  55  Ind.  216.  ceived    securities,   was    a    pledgee 

'  Watts  vs.  Christie,  supra.      But  thereof  for  a  specified  sum,  it  could 

when  authorized  by  statute  it  may  not  hold  them  as  against  a  general 
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"Where  a  special  contract  is  made  inconsistent  with  a  right 
of  lien,  as  where  a  solicitor  takes  time-notes  for  his  services, 
the  lien  is  not  good.'  "  If  a  security  is  taken  for  the  debt  for 
which  the  party  has  a  lien  upon  property  of  the  debtor,  such 
security  being  payable  at  a  distant  day,  the  lien  is  gone."^ 

"Where  one  having  a  lien  upon  a  chattel  in  his  possession, 
upon  its  being  demanded  by  the  owner,  does  not  disclose 
his  lien,  but  claims  to  be  the  owner,  he  is  estopped  from 
setting  up  his  lien  in  an  action  to  recover  possession.^ 

balance  due  it,   after  payment   of  brokers  fraudulently  deposited  with 

such  sum,  as   if   it   had    made   in-  a   bank   a   non-negotiable   security 

quiries  from  the  money  dealer  it  left    with    them    by    their    Clients 

would    probably   have    been    told  (executors  under  a  will)  for  sale,  and 

that  he  exceeded  his  authority  in  the  bank  consented  not  to  sell  the 

pledging  them  for  his  own  indebt-  stock    pending    an    action    by   the 

edness.     Sheffield     vs.     Bank,     13  Clients,  it  was  held  that  they  were 

App.  Cas.  533.  liable  in  damages  to  the  plaintiffs 

When,    however,    a   bank    takes  for  the  difference  in  the  value  of  the 

negotiable  securities  from  a  Stock-  stock  which  had  fallen  considerably, 

broker,    it    acquires    a    good    title  they  having  abandoned  all  claim  to 

thereto,      although      the      Broker  the     security.     Williams     vs.    Peel 

pledged  them  in  fraud  of  his  Client.  River  Co.,  55  L.  T.  693. 

The  bank  having  no  reason  to  sus-  See  also  Armour  Co.  vs.  Bank,  69 

pect  the  Broker's  good  faith,  was  not  Mi.ss.  700;  Davis  vs.  Bank,  29  S.  W. 

put  upon  inquiry.     vSimmonds   vs.  Rep.  926;  Anderson  vs.   Bank,  48 

London  &  Joint  Stock  Bank,  (1892)  Hun  (N.  Y.),  620;  Union  Bank  vs. 

App.  Cas.  201.  Gillespie,  137  U.  S.  411;  Baker  vs. 

And  in  Bentinck  vs.  London  &c.  New  York  Nat.  Ex.  Bank,  100  N. 

Bank,  (1893)  2  Ch.  120,  it  was  held  Y.  31;  Cady  vs.  South  Omaha  Nat. 

that  the  practice  by  Stock-brokers  Bank,    46    Neb.    756;    Walker    vs. 

of  taking  in  "securities,"  or  carry-  Manhattan  Bank,  25  Fed.  Rep.  247; 

ing  them  over  as  principals  instead  O'Connor  vs.  Mechanics'  Bank,  124 

of  dealing  with  them  as  agents,  was  N.  Y.  324;  Hatch  vs.  Fourth  Na- 

sufficiently    general    to    warrant    a  tional  Bank,  147  N.  Y.  184. 

bank  in  supposing  that  the  Broker  '  Cowell  vs.  Simpson,  16  Ves.  275. 

had  absolute   power  to  deal   with  On  the  above  point,  see  the  cases 

them,  and  it  was  entitled  to  retain  cited  in  note  to  this  case. 

them  as  against  the  sum  due  it  by  ^  Hewison  vs.   Guthrie,   3  Scott, 

the  Broker,   although  it  much  ex-  311. 

ceeded  the  amount  lent  by  the  Bro-  "  Maynard  vs.  Anderson,  54  N.  Y. 

ker  to   the   Client.     When    Stock-  641. 
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3.    Sfork-hr()kn-\s  Lien. 

An  agent  generally  bus  a  lien  iij)()n  the  property  com- 
mitted to  his  care  for  all  bis  coiumissions,  expenditures,  ad- 
vances, and  services  made  and  performed  in  and  about  the 
})roperty  so  intrusted  to  bis  agency  ;  and  Stock-brokers, 
being  a  Avell-known  class  of  agents,  come  within  the  opera- 
tion of  this  rulc.^  The  j)osiLion  of  a  Stock-broker  buying 
stocks  on  a  margin  is  very  similar  to  that  of  a  factor  who 
holds  property  consigned  to  him  for  sale,  and  upon  which 
he  makes  advances,  lie  is  in  possession  of  the  property 
of  his  principal,  he  has  all  the  indicia  of  title,  he  can  sell 
the  stock  in  his  own  name,  and  when  be  sells  he  can  re- 
tain bis  advances  from  the  proceeds.  The  relation  of 
pledgor  and  pledgee  exists,  as  in  the  case  of  factors,  lie 
may  sell  upon  notice  to  secure  bis  advances,  where  the 
margin  is  not  made  good.  And  be  may  even  repledge  the 
stock  for  bis  own  debt  to  a  third  person.^  So  that  a  Client 
may  often  invest  a  Broker  with  the  office  of  a  factor. 
And  if  an  analogy  between  the  many  rights  and  duties 
of  a  Stock-broker,  purchasing  stock  on  margin,  and  an 
ordinary  factor,  were  sufficient  to  establish  the  right  of  a 
general  lien,  then  it  would  seem  that  it  might  well  be 
allowed  to  exist.  But  where  the  Broker  advances  the 
money  to  pay  for  the  stock  which  be  is  employed  to  pur- 
chase, be  stands  in  the  position  of  pledgee  of  the  stock  so 
purchased,  and  may  bold  the  same  till  his  advances  are  paid, 
as  we  have  seen  in  anotiier  connection.  And  in  such  a 
case  he  would  have  a  lien  for  bis  commission  also.^     Mr. 

'  Stor>'   on   Agency,    §§  373-375.  hold    securities    or    other    personal 

^  Wood  vs.  Hayes,  81  Mass.  375.  property  as  security   for  the  pay- 

'  Hoy  vs.  Reade,  1  Sweeny,  626.  ment  of  a  del)t,  and  therefore  no 

A.s  a  lien  merely  gives  the  right  to  sale  can  be  made  thereof  (except  in 
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Story,  on  this  subject,  says  :  "  When  a  Broker  is  intrusted 
with  negotiable  notes  endorsed  in  blank,  for  sale,  he  be- 
comes rather  a  factor  than  a  Broker;  for  he  is  then  in- 
trusted with  the  disposal  and  control  of  them  and  may,  by 
his  negotiation,  pass  a  good  title  to  them.  A  Broker  is 
often  both  a  factor  and  a  Broker.  When  a  Broker  becomes 
possessed  of  the  thing  about  which  he  is  emplo3^ed,  he 
acquires,  equally  with  a  factor,  a  lien  for  his  commissions — 
as,  for  example,  an  insurance  Broker  having  possession  of 
a  policy."  ^ 

Liens  are  either  particular  or  general ;  the  former  being 
limited  to  what  is  due  in  respect  to  services  performed  in 
some  particular  matter,  the  latter  extending  to  what  is 
due  on  a  general  balance  of  account.-  Particular  liens  arise 
either  by  operation  of  law  or  by  express  contract,  or  by  an 
implied  contract  growing  out  of  the  usage  of  trade,  or 
from  the  previous  dealings  between  the  parties.  General 
liens  are  not  favored  in  law,  and  consequently  only  arise 
out  of  either  of  the  two  last-mentioned  sources — ^dz.,  spe- 
cial contract  or  usage.^  The  instances  in  which  liens  arise 
by  operation  of  law  are  special,  and  very  few  in  number. 

the  case  of  property  held  by  factors)  See  also  McKenzie  vs.  Nevius,  22 

unless  in  pursuance  of  the  authority  Me.    138;    2    Chit,    on    Com.    and 

of  a  judgment  in  equity,  statutory  Manf.  210,  211,  541;  Blount's  Com. 

authority,  or  custom,  it  is  impor-  Dig.  eh.  15,  p.  230;  1  Bell  Comm. 

tant  in  the  interests  of  Stock-Bro-  386  (see  409,  4th  ed.);  id.  478  (5th 

kers  that  the  lien  of  Stock-brokers  ed.). 

should    be    classed    with    that    of  See  also  as  to   money   Brokers, 

factors,  especially  as  the  rights  of  Peterson  vs.   Hall,   61    Minn.   268; 

the    latter    are    also    protected    in  Mechom  on  Agency,  §  977. 

several  of    the  States  by  statute.  ^  Story  on  Agency,   §  354. 

Jones  on  Liens  (2d  ed.),  §§431   et  '  Id.  355.     In  Carpenter  vs.  Mom- 

8eq.     Schouler's  Personal  Property  sen,  92  Wis.  449,  it  was  held  that 

(3d  ed.),  §  .387.  a  money  Broker  has  only  a  particu- 

'  Story   on   Agency,    §34,    n.    3.  lar,  and  not  a  general,  lien. 
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Liens  at  common  law  were  first  allowed  where  some  duty 
was  imposed  b}'  law  to  receive  the  goods  upon  which  the 
lien  is  claimed,  as  in  the  case  of  carriers  or  innkeej)ers  ;  or 
where  the  lienee  had  at  his  peril,  labor,  and  expense,  res- 
cued the  goods  from  loss  at  sea,  as  in  the  case  of  salvors.^ 
Thus  auctioneers  have  been  allowed  to  have  a  lien  for  their 
charges,  because  of  their  duty  to  take  the  goods  into  their 
possession.'^ 

Liens  at  common  law  were  afterwards  extended  to  the 
case  of  tradesmen  and  artisans  to  \vhom  geods  were  deliv- 
ered to  perform  some  service  upon  them  for  their  altera- 
tion or  improvement.^  And  the  benefit  of  this  right  has 
been  claimed  and  allowed  by  many  trad<?s  which  were  un- 
known to  the  common  law.^  And  if  Stock-brokers  have 
a  lien  at  common  law  for  their  commissions,  it  must  be  by 
extending  this  tradesman's  or  artisan's  lien  to  their  business.^ 

But,  irrespective  of  apparent  exceptions,  the  prevailing 
doctrine  appears  to  be  that  no  lien  attaches  except  where 
work  is  to  be  done  on  a  chattel  to  improve  it,  or  to 
increase  its  value  ;  but  where  it  is  merely  delivered  to  a  per- 
son to  do  anything  with  it  or  in  respect  of  it,  the  lien  can- 
not be  supported.'' 

'  3    Parsons   on   Contracts,    235;  vs.  Olcutt,  4  Vt.  549;  Grinnell  vs. 

Hutchins   vs.    Olcutt,    4    Vt.    549;  Cook,  3  Hill,  485. 

Grinnell    vs.    Cook,    3    Hill,    485;  *  Hutchins  \'s.  Olcutt,  supra. 

Rivara  vs.  Ohio,  3  E.  D.  Smith,  264.  *  See  cases  cited  supra,  note  3,  and 

'  Williams  vs.  Millington,  1  H.  Bl.  Morgan  vs.  Congdon,  4  N.  Y.  552; 

81;  commented  upon  and  explained  Wilson  vs.   Martin,  40  N.   H.  88; 

in  Steadman  vs.  Hockley,  15  M.  Sz  Steadman  vs.  Hockley,  15  M.  &  W. 

W.  553.  553;  Sanderson  vs.  Bell,  2  Cromp.  & 

'  Story  on  Agenc}',  353;  Bevan  vs.  M.  304;  Pinney  vs.  Wells,  10  Conn. 

Waters,  3  C.  &  P.  520;  Scarfe  vs.  115;  Blake  vs.  Nicholson,  3  Mau.  & 

Morgan,  4  Mee.  &  W.  270;  Jackson  S.  1C8;  Crawshay  vs.  Homfray,  4 

vs.  Cummings,  5  id.  342;  Judson  vs.  Barn.  &  Aid.  50. 

Etheridge,  3  T>tw.  954;  Hutchins  *  This  is  well  illustrated  in  the 
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In  the  case  of  Steinman  vs.  Wilkins  ^  a  much  more  liber- 
al view  of  the  scope  and  application  of  the  law  of  particu- 
lar liens  was  taken  than  in  an}^  of  the  above  cases ;  and  the 
restricted  doctrine,  that  the  service  or  disbursement  must  be 
such  as  to  add  to  the  value  of  the  thing  in  respect  to  which 
the  right  of  lien  is  claimed,  is  criticised  and  disapproved. 
In  the  above  case  it  was  held  that  a  warehouseman  has  a 
specific,  not  a  general,  lien  ;  but  he  may  deliver  a  part  and 
retain  the  residue  for  the  price  chargeable  on  all  the  goods 
received  by  him  under  the  same  bailment,  provided  the  own- 
ership of  the  whole  is  in  the  same  person. 

But  where  Brokers  act  as  bankers  and  make  advances  on 
securities  deposited  with  them,  they  not  only  have  a  lien  on 
such  securities  for  the  money  advanced,  but  also  for  a  gen- 
eral balance  of  account.  Such,  at  least,  is  the  practice  among 
Brokers  on  the  London  Stock  Exchange.'^ 

In  the  last-mentioned  case  the  testimony  of  a  Broker  to 
the  Court  of  Chancery  in  respect  to  the  practice  among 
Brokers  on  the  London  Stock  Exchange  in  relation  to  the 
subject  of  lien  was  as  follows :  "  Where  lenders  or  other 
Brokers  hold  securities  deposited  by  the  same  borrowers  at 
several  times  and  on  distinct  occasions,  and  choose  to  close 
their  account,  or  their  account  is  closed  by  circumstances, 
such  as  the  borrowers  stopping  payment,  the  lenders  have 

case  of  Sanderson  vs.  Bell,  supra,  cently  followed  in  London  and 
A  general  agent  who  exchanges  Globe  Finance  Corporation,  In  re, 
stock  for  railroad  bonds,  has  a  lien  71  L.  J.  Ch.  893,  where  it  was  held 
on  the  latter  for  his  services,  either  that,  in  the  absence  of  any  special 
as  a  bailee  who  has  improved  the  agreement  to  the  contrary,  a  Stock- 
property,  or  as  a  factor.  Chappcll  broker  has  a  general  lien  on  securi- 
vs  Cady,  10  Wis.  111.  ties  in  his  hands  belonging  to  a 
'  7  W  <fe  S  400.  customer,  for  the  balance  due  by 
'  Jone.s  vs.  Popperforne,  .•)  Jur.  the  latter  to  the  Broker, 
(n.  s.)  140.     This  decision  was  re- 
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a  lien  upon  all  the  borrowers'  securities  in  their  possession 
until  the  balance  due  to  them  f i-oin  the  borrowers  on  every 
account  is  paid,  and  they  have  the  right  to  sell  a  sufficient 
portion  of  the  securities  to  cover  any  such  balance.  In  fact, 
all  securities  in  the  hands  of  the  kMuhn-  at  the  time  of  clos- 
ing an  account  are  applicable  not  only  to  the  particular  sum 
advanced  at  the  time  of  the  deposit  of  particular  securities, 
but  to  whatever  balance  may  be  due  from  the  borrower  to 
the  lender  at  the  time  that  the  account  is  closed."  Similar 
evidence  was  given  in  the  same  case  by  other  eminent 
Brokers.  And  the  court  said :  "  Indeed,  it  would  appear 
that  the  court  -would  require  no  evidence  of  the  practice  of 
Brokers  in  this  respect,  considering  it  us  settled," 

A  party  who  holds  stock  of  the  bankrupt  as  collateral  for 
a  certain  debt,  w^iich  was  over-due  at  the  commencement 
of  the  proceedings  in  bankruptcy,  may,  if  he  has  the  poAver 
to  sell  the  stock,  retain  the  surplus  by  way  of  set-otf  on  an- 
other claim  which  he  holds  against  the  bankrupt.  When 
one  partner  pledges  his  property  as  security  for  a  firm  debt, 
the  creditor  ma}'  prove  his  full  claim  against  the  firm  with- 
out a  valuation  of  the  securities.' 

In  the  case  of  Jones  vs.  Pe[)percorne  the  court  seems  to 
place  a  Broker  who  also  acts  as  a  banker  for  his  Client  in 
loaning  money  on  securities  in  the  same  category  with 
bankers  themselves  in  respect  to  the  right  of  lien. 

In  the  case,  however,  of  Grant  vs.  Taylor,  in  the  Superior 
Court  of  the   City  of  New  York,"^  it  was  held  that  only 

'  Ex  parte  Whiting,  14  Nat.  Bank  If   a   Brolver   sells   securities   be- 

Reg.  307.  longing  to  himself  to  his  Client,  and 

*3J.&S.33<S.     Tn  South  Carolina,  gives  credit  for  the  balance  of  the 

however,  a  bill  Broker  has  a  general  purchase  money  after  the  payment 

lien      Bank  vs.  Low,  1   McMullan  by  the  Client  of  a  deposit,  he  has  a 

(S.  C),  431;  McMull.  (S.  C.)  283.  vendor's  lien  on  the  securities  sold 


stock-broker's  Lien.  809 

"  bankers  "  who  are  strictly  such,  and  who  are  dealers  in 
money,  have  a  general  lien  for  a  balance  of  account ;  and 
that  where  a  firm  of  bankers  and  Brokers,  who,  as  in  that 
case,  advanced  mone\'  to  their  Clients  on  bills  of  exchange, 
claimed  a  general  lien,  it  must  be  proved. 

So  where  a  Broker  has  obtained  a  loan  for  his  principal, 
and  holds  certain  chattels  as  security  therefor,  he  cannot,  in 
the  absence  of  a  special  agreement,  appropriate  the  proceeds 
of  said  chattel  to  the  payment  of  a  debt  due  to  him  by  the 
principal.^ 

In  conclusion,  it  will  be  observed  that  there  are  very  few, 
if  any,  direct  cases  where  the  naked  question  has  arisen  as 
to  whether  a  Stock-broker  has  a  lien  for  his  commissions  or 
general  balances,  Avhere  he  has  done  nothing  more  than 
purchase  the  securities  Avith  the  money  of  his  Clients;  but 
the  tendency  of  the  decisions  has  been  to  extend  this  gen- 
eral lien  rather  than  to  restrict  it.  Where  he  advances  his 
own  money  in  the  purchase  of  securities,  it  is  clear  that  the 
Broker  has  such  lien.^ 


(and  which  are  retained  by  him)  for  selves   advanced   money   for   their 

the  balance  of  the  purchase  money.  Clients  or  not. 

The  mere  fact  that  he  has,  in  other  In  Jones  vs.  Gallagher,  3  Utah, 

transactions,    merely    acted    as    a  54,  it  was  held  that  a  banker,  who 

Broker,  does  not  also  give  him  a  lien  buys  and  sells  stock  with  his  Own 

on  the  securities  so  sold  for  the  gen-  moneys   for  his  Client,  has  a  spe- 

eral  balance  of  his  account.     Leahy  cial   property  in  such  stocks,  and, 

vs.  Lobdell,  80  Fed.  Rep.  6G5.  whilst  anj^  moneys  are  due  to  him, 

'James's    Appeal,    89     Pa.     St.  he  is  not  obliged,  on  his  Client's  in- 

54.  structions,  to  sell  out  same,  and  re- 

'  London  and  Globe  Finance  Cor-  invest  the  proceeds  in  other  securi- 

poration,  In  re,  71   L.  J.  Ch.  893,  ties. 

supra,  may  be  taken  as  settling  that  And   when  bonds   are  deposited 

Stock-V>rokers,    in   the    ab.sence    of  with  grain  Brokers  as  collateral,  the 

contrary  agreement,  have  a  general  latter  may  recover  judirnieiit  for  a 

lien  for  any  balance  due  thorn  irre-  geiioral  lialanco  duo  them,  without 

Bpective    of    whether    they    them-  allowing  the   value  of  the   bonds, 
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II.  Specific  Performance. 

(ff.)  Preliminary  Observations. 

We  shall  confine  our  consideration  of  this  topic  to  those 
cases  which  arise  out  of  transactions  in  securities.  The  cases 
rarely,  if  ever,  occur  between  Broker  and  Client,  but  gen- 
erally between  parties  who  bear  towards  each  other  the  re- 
lation of  vendor  and  vendee,  and  perha])s  more  frequently 
between  the  latter  party  and  corporations  in  which  he  may 
have  purchased  shares.  In  considering  this  chiss  of  deci- 
sions, we  naturally  look  to  the  English  adjudications,  as  they 
contain  the  earliest  rules  and  enunciations  of  courts  of  equity 
upon  the  subject. 

During  a  period  of  over  a  century  and  a  half,  these 
courts  have  made  numerous  and  important  rulings  as  to 
the  specific  execution  of  contracts  for  the  sale  or  transfer  of 
stock  and  shares,  some  of  which,  however,  it  is  difficult  at 
times  to  reconcile  with  the  later  cases. 

The  difference  between  the  English  and  American  courts 
upon  this  branch  of  the  law,  especially  in  its  application 
to  stock  and  shares,  would  seem  to  be  based  mainly  upon 
several  considerations,  which  it  may  not  be  amiss  to  notice 

which  they  may  hold  as  security  for  Pac.  Rep.  (Ore.)  593;  Jones  vs. 
the  ultimate  payment  of  the  judfz;-  Marks,  40  111.  313;  Denton  vs.  Jack- 
ment.  Eggleston  vs.  Woolsey,  14  son,  100  111.  433;  Larminie  vs.  Car- 
N.  Y.  St.  Rep.  241.  On  the  other  ley,  114  111.  196;  Gregory  vs.  Wen- 
hand  if  a  certificate  of  deposit  is  dell,  39  Mich.  337. 
left  with  grain  Brokers  to  secure  Stock-brokers  in  New  York  have  a 
advances  and  commissions,  and  the  lien  on  securities  held  by  them  for 
Brokers  disobeyed  instructions  by  advances  made  by  them  in  execut- 
entering  into  fictitious  transac-  ing  the  orders  of  Brokers  in  Syra- 
tions,  they  have  no  lien  on  the  cuse,  and  this  lien  must  be  satisfied 
money  deposited  to  secure  them  for  in  priority  to  the  claims  of  the 
advances  on  such  fictitious  tran.s-  country  Broker's  clients.  AMllard 
actions.     Mellott  vs.  Downing,  64  vs.  White,  10  \.  Y.  Supp.  170. 
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— and  first,  upon  the  fact  that  stock  transactious  in  the 
mother-country  are  regulated  by  a  system  or  custom  among 
Brokers  of  doing  business  on  the  Stock  Exchange,  which 
sj'stem,  as  has  been  already  shown,  is  entirely  different  from 
that  prevailing  among  Stock-brokers  in  the  United  States, 
and  which  is  directly  involved  when  questions  arise  as  to  the 
liability  of  stockholders  in  corporations  or  joint-stock  com- 
panies for  "  calls  "  or  assessments ;  ^  second,  in  England  a 
radical  distinction  exists  between  "  stock  "  and  "  shares  ;  " 
and  while  the  specific  performance  of  contracts  embracing 
the  latter  class  may  and  will  be  decreed  by  the  courts  in  a 
proper  case,  a  different  rule  generally  applies  to  the  former 
kind  of  securities,  as  to  which  it  has  been  and  is  the  constant 
practice  of  courts  of  equity  to  send  an  aggrieved  party  to 
courts  of  law  for  pecuniary  damages.^ 

The  distinction  which  is  made  between  "stock "and 
"  shares  "  ^  in  England  is  this  :  the  former  term  is  held  to 
apply  to  government  and  other  public  securities,  which,  be- 
ing numerous,  are  of  course  always  easily  to  be  procured  in 
the  open  market ;  while  the  term  "  shares  "  is  said  to  in- 
clude the  stock  of  private  corporations,  chartered  companies, 
joint-stock  associations,  and  railways,  the  stock  of  which  is 
often,  if  not  generally,  limited  in  quantity,  and  is  in  conse- 
quence more  difficult  to  be  obtained.^    Hence  the  necessity 


'  Most  of  these  bodies  are  created  189;  Colt  vs.  Nettervill,  2  P.  Wms. 

under  the  Companies  Acts   (1862-  305. 

1900).     See  these  laws  in  full,  as  ^  See  Ross  vs.  Union  Pac.  R.  R. 

also  the  Companies    Claases   Acts  Co.,  1  Woolw.  (U.  S.  Circuit  Ct.)  26, 

(1845-1889),  with  notes  of  decisions  32. 

thereon,  in   Rawlins  &  Macna^hten  *  See    this    di.stinction    stated    in 

on  Companies.     See  also  Lindley  on  Cavanagh's  Law  of  Money  Securi- 

Compaiiics  f6lh  erl).  lies,  2d  ed.  p.  4S6,  et  seq. 

^  Duncuft  vs.  Albrecht,  12  Sim. 
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sometimes  arises  lor  equitable  interference  where  the  latter 
class  of  securities  is  concerned.^ 

(I).)   General  Rule. 

The  general  rule  is  that  this  remedy  is  not  obtainable  in 
equity  where  damages  at  law  will  afford  adequate  or  just  re- 
lief. In  England  this  rule  has  been  generally  applied  to  gov- 
ernment and  other  public  stocks,  as  we  have  already  stated, 
from  the  earliest  times.'^  When  the  subject  is  fairly  consid- 
ered, there  can  be  no  substantial  reason  why  the  principle 
should  not  be  held  in  this  country  to  apply  to  (and  such 
appears  to  be  the  best  rule)  all  securities  and  shares  indis- 
criminately, whether  governmental,  public,  or  private,  so 
long  as  they  are  commonly  dealt  in,  and  are  always  easily 
to  be  had  at  the  usual  public  marts — the  various  Stock  Ex- 
changes of  the   country.     In  such  instances  the  decisions 

*  Duncuft  vs.  Albrecht,  supra.  10th  ed.  p.  271 ;  Harnett  vs.  Yield- 
See  Ashe  vs.  Johnson,  2  Jones  Eq.  ing,  2  Sch.  &  Lef.  552,  553;  Buxton 
169,  where  the  Uke  rule  seems  to  be  vs.  Lister,  3  Atk.  383;  Swift's  Dig., 
laid  down.  But  a  bill  will  lie  for  17;  Cud  vs.  Rutter,  supra;  Willard's 
specific  performance  of  an  agree-  Eq.  p.  272;  Ross  vs.  Union  Pacific 
ment  to  purchase  foreign  govern-  R.  R.  Co.,  supra, 
ment  stock  when  it  prays  delivery  of  Story  says  (Eq.  Jur.  13th  ed. 
the  certificalea  which  give  legal  title  §  717a):  "And  the  true  reason 
to  the  stock  (Doloret  vs.  Roths-  why  a  contract  for  stock  is  not 
child,  1  Sim.  &  S.  590;  s.  c.  2  L.  J.  specifically  decreed  is  that  it  isordi- 
Ch.  125).  The  rule  appears  to  be  narily  capable  of  such  an  exact 
applied  in  California  (liardenbergh  compensation.  But  cases  of  a 
vs.  Bacon,  33  Cal.  35G).  But  see  peculiar  stock  may  easily  be  sup- 
Nutbrown  vs.  Thornton,  10  Ves.  posed  where  courts  of  equitj'  might 
161;  Mason  vs.  Armitage,  13  id.  still  feel  themselves  bound  to  de- 
37.  cree  a  specific   performance   upon 

'Chit.    Pr.    (1st    Am.    ed.)    853;  the  ground  that  from  its  nature  it 

Story    Eq.    Jur.    13th    ed.    §  724;  has  a  peculiar  value,  and  is  incapa- 

Adderly  vs.   Dixon,   1   Sim.    &   St.  ble  of  compensation  by  damai^es    ' 

610;  Brun.swick  Co.  vs.  Muggeridge,  See  also  Fry  on  "Specific   Perform- 

4   Drew.   698;    Addi-son  on  Contr.  ance,"  4th  ed.  p.  31  et  seq. 
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nearly  all  agree  that  a  party  is  fully  and  ampl}'  compensated 
in  damages  with  which  he  can  purchase  other  stock  or  shares 
of  the  same  description  as  those  contracted  for ;  or  he  can, 
immediately  upon  a  failure  to  deliver  shares  pursuant  to 
agreement,  purchase  other  shares  of  the  same  kind,  and 
charge  the  seller  in  an  action  at  law  with  the  difference 
or  damages  sustained. 

But,  as  will  be  seen  hereafter,  the  English  courts  have 
established  exceptions  to  this  rule  in  four  distinct  cases  : 

1.  Where  the  contract  relates  to  shares  in  railway  com- 
panies. 

2.  Where  the  question  involves  a  liability  for  calls  and 
there  is  no  adequate  remedy  at  law. 

4.  Where  there  is  a  trust  involved  in  relation  to  the  shares 
or  stock. 

3.  Where  the  bill  prays  delivery  of  certificates  giving  the 
legal  title  to  stock  of  a  foreign  government. 

(c.)     When  Specific  Performance  Refused  in  England. 

Beginning  with  the  cases  in  which  specific  jierformance 
has  been  refused,  we  find  that  the  remedy  was  denied  upon 
the  general  rule  above  stated  in  the  second  reported  case 
that  came  before  an  English  court. 

In  Cud  vs.  Rutter,^  to  which  we  refer,  the  defendant  con- 
tracted to  transfer  certain  South  Sea  stock.  On  a  bill  to 
compel  performance  of  the  contract,   it  was  objected  that 

IP.  Wms.  570;s.  c.  nom.  Cuddee  Ch.    (3d   Am.   ed.)    402.     See   also 

vs.  Rutter,  5  Vin.  Abr.  538,  pi.  21,  White  «fe  Tudor 's  Leadinj:^  Cases  in 

where  the  case  (p.  539)  is  fully  re-  Eq.  6th  ed.  Vol.  2,  p.  *907,  where 

ported,  also  in  20  Vin.  Abr.,  title  the    case   is    reported    with   a    full 

'Stocks,"  pi.  9;  cited  in  Prac.  in  Ch.  note  upon  the  .subject;  Campbell's 

534,  by  nom.  Scould  vs.   Hutter,  2  Knfj;lish  Rulini;  Ceases,  Vol.  6,  p.  610; 

Eq.  Ca.  Abr.  IK,  pi.  .S;  1  Madd.  Pr.  also  Mason  vs.  .Arinitage,  13  Ves.  37. 
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there  was  no  instance  or  precedent  where  execution  had 
been  decreed  in  such  a  case,  and  that  defendant  was  will- 
ing to  pay  the  difference,  and  that  with  the  money  the 
phvintiff  could  obtain  the  same  amount  of  stock  upon  the 
Exchange.  Sir  J.  Jekyll,  M.  E.,  held,  however,  that  the 
execution  of  such  an  agreement  was  beating  down  and  pre- 
venting stock-jobbing,  and  decreed  that  the  stock  be  trans- 
ferred. On  appeal.  Lord  Chancellor  Parker  (the  Earl  of 
Macclesfield)  reversed  the  decision,  delivering  his  opinion, 
it  is  said,  with  great  clearness  that  a  court  of  equity  ought 
not  to  execute  any  of  these  contracts,  but  to  leave  them 
to  law,  where  the  party  is  to  recover  damages,  and  with 
the  money  may,  if  he  pleases,  buy  the  quantity  of  stock 
agreed  to  be  transferred  to  him,  for  there  can  be  no  differ- 
ence between  one  man's  stock  and  another's.  "  It  is  true," 
said  the  lord  chancellor,  "  one  parcel  of  land  may  vary  from 
and  be  more  commodious,  })leasant,  or  convenient  than  an- 
other parcel  of  land  ;  but  .£1000  South  Sea  stock,  whether 
it  be  A,  B,  C,  or  D's,  is  the  same  thing,  and  in  no  sort 
variant ;  and  therefore  let  the  plaintiff,  if  he  has  a  right, 
recover  damages,  with  which,  when  received,  he  may  buy 
the  stock  himself."  '  Although  it  was  objected  that  Cud 
vs.  Rutter  was  without  precedent,  yet  such  was  not  the  fact, 
as  appears  by  the  case  of  Gardener  vs.  Pullen,^  wherein  the 
court  decreed  specific  performance  of  the  contract  to  trans- 

*  A  note  to  this  case  sa\'s:  "In  this  which  he  otherwise  would  be  enti- 

case  it  is  to  be  observed  that  al-  tied  to,  but  that  he  should  pay  the 

though  specific  performance  of  the  plaintiff  the  difference  of  the  stock, 

agreement  was  refused,  yet  the  lord  not  only  as  it  was  on  the  day  when 

chancellor  declared  that  the  defend-  the  defendant   was  to   deliver  the 

ant  not  having  acted  fairly,  but  hav-  stock,  but  as  it  was  on  a  subsequent 

ing  given  occasion  to  the  plaintiff  to  day,  when  the  plaintiff  purchased 

hope   that   he   would   transfer   the  his  stock." 
stock,  should  not  only  lose  his  costs,        '  2  Vern.  394,  decided  in  1700. 
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fer  certain  East  India  stock.  It  is  therefore  a  matter  of 
curiosity  that  the  latter  case  was  not  noticed  by  Lord  Parker, 
for  they  were  only  a  few  years  apart. 

And  the  same  views  have  since  been  repeatedly  enforced 
in  England  in  relation  to  contracts  for  the  transfer  or  sale 
of  stock  ;  though,  as  will  be  seen,  there  have  been  peculiar 
cases  where  courts  of  equity  have  decreed  performance  of 
even  those  contracts.^  In  Buxton  vs.  Lister'^  Lord  Hard- 
wickesaid  :  "In  general,  this  court  will  not  entertain  a  bill 
for  a  specific  performance  of  contracts  of  stock,  corn,  hops, 
etc.  ;  for,  as  those  are  contracts  which  relate  to  mer- 
cbandise,  that  vary  according  to  the  different  times  and 
circumstances,  if  a  court  of  equity  should  admit  such  bills 
it  might  drive  on  parties  to  the  execution  of  a  contract  to 
the  ruin  of  one  side,  when,  upon  an  action,  that  party 
might  not  have  paid  perhaps  above  a  shilling  damage."  ^ 
So  in  Adderly  vs.  Dixon  ^  the  rule  was  correctly  stated  to 
be  that  a  court  of  equity  will  not  generally  decree  perform- 
ance of  a  contract  for  the  sale  of  stock  or  goods,  not  be- 
cause of  their  personal  nature,  but  because  damages  at  law, 
calculated  upon  the  market  price  of  the  stock  or  goods, 

'  See  Harnett  vs.  Yeilding,  per  Ves.  161,  where  Lord  Eldon  said: 
Lord  Redesdale,  2  Sch.  &  Lef.  552,  "It  is  now  perfectly  settled,  that 
553;  Capper  vs.  Harris,  (1723)  Bunb.  this  court  will  not  enforce  the  spe- 
135,  where  Baron  Gilbert,  in  rela-  cific  performance  of  an  agreement 
tion  to  South  Sea  stock,  laid  down  for  a  transfer  of  stock;  but  in  a  book 
these  rules:  1st.  If  a  contract  be  I  have  of  Mr.  Brown's  I  see  Lord 
executed,  a  court  of  equity  will  not  Hardwicke  did  that."  See  com- 
unravel  or  break  into  it.  2d.  If  ments  upon  above  in  note  to  Gar- 
executory,  the  plaintiff  nnist  seek  denervs.  Pullen,  2  Vern.  394;  Newb. 
hi.s  remedy  at  law.  Adderly  vs.  Cont.  90,  91;  Thompson  vs.  Har- 
Dixon,  1  Sim.  &  St.  510.  court,  2  Bro.  P.  C.  415;  Toml.  ed. 

23  Atk.  384.  Vol.  1,  p.  193. 

'  Shaw  vs.  Fi.sher,  5  Dc  G.  M.  it  *  1  Sim.  &  St.  610. 
G.  590;  Xutbrown  vs.  Thornton,  10 
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are  as  complete  a  remedy  to  the  purchaser  as  tlie  delivery 
of  the  stock  or  goods  contracted  for,  inasmuch  as  with  the 
damages  the  party  may  purchase  the  same  quantity  of  the 
like  stock  or  goods. 

Upon  the  same  theory  was  based  the  decision  of  Lord 
Macclesfield  with  reference  to  certain  York  Building  stock ;  ^ 
though  the  decision  in  that  case  would  seem  to  be  decidedly 
m  conflict  with  an  earlier  case,^  decided  in  1725,  where  Lord 
Chancellor  King  decreed  specific  performance  of  a  contract 
involving  exactly  the  same  kind  of  stock,  in  opposition  to 
Cud  vs.  Rutter,  which  was  cited  on  the  argument. 

(d.)  Cases  Livolvitig  '■''Calls''  when  Relief  Refused. 

But  it  is  apparent  that  the  great  majority  of  the  English 
cases  in  which  specific  performance  has  been  decreed  have 
grown  out  of  contests  respecting  liability  for  "  calls,"  and 
which  will  be  fully  alluded  to  in  the  tenth  chapter  of 
this  work.^  In  some  of  that  class  of  cases,"*  however,  this 
relief  has  been  refused.  Thus  in  one  of  them  it  appeared 
that  the  defendant  was,  on  the  5th  of  March,  1859,  the  al- 
lottee of  150  shares  of  the  stock  of  plaintiff's  company, 
and  his  name  was  duly  entered  upon  the  hitter's  books. 
He  agreed  to  pay  all  calls  when  due,  and  to  sign  the  articles 
of  association  when  required.  Subsequently  calls  were  made 
upon  the  stock,  but  he  paid  none  of  them,  and  refused  to 
sign  the  articles  of  associati(3n  and  any  form  of  acceptance 
of  his  shares.  The  bill  prayed  that  he  might  be  decreed 
to  sign  the  articles  in  respect  of   the  shares,  and  to  sign 

*  Dorison  vs.  Westbrook,  5  \\n.        ''P.  1011  et  seq. 
Abr.  540,  pi.  22.  *  Oriental  Co.  vs.  Briggs,  2  John 

2  Colt  vs.  Xettervill,  2  P.  Wms.  t«c  H.  623. 
304. 
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such  other  written  acceptance  as  the  court  should  think 
necessary,  and  to  pay  the  calls  with  interest — to  which 
the  defendant  demurred.  In  sustaining  the  demurrer, 
Vice-chancellor  "Wood  said  :  "  Cases  may  well  arise  in  which 
specific  performance  of  a  conti'act  to  take  shares  may  be 
properly  decreed,  though,  with  the  exception  of  Shaw  vs. 
Fisher,  there  is  no  example  of  a  decree  to  this  effect.  The 
rule  is  clear  and  simple  that  where  the  court  perceives  that 
justice  cannot  be  done  at  law,  it  will  interfere  by  decree- 
ing specific  performance,  or  otherwise  giving  complete  re- 
lief ;  or,  under  other  circumstances,  will  supply  the  defects 
of  the  legal  remedy,  and  enable  the  plaintiff  to  proceed 
effectually  at  law.  The  present  case  is  put  upon  that 
ground,  and  it  is  easy  to  suggest  possible  cases  where  no 
adequate  relief  could  be  obtained  at  law,  and  where  spe- 
cific performance  w^ould  be  the  proper  course."  After 
considering  another  aspect  of  the  case,  the  vice-chancellor 
continued  :  "  Independently  of  these  observations,  I  should 
hesitate  much,  in  the  absence  of  authority,  before  decree- 
ing specific  performance  of  a  contract  to  take  shares, 
without  some  special  grounds  (which,  no  doubt,  may  easily 
exist  in  particular  cases)  to  show  the  inadequacy  of  the  rem- 
edy at  law."  The  defendants  relied,  among  other  cases, 
\x[)on  The  Sheffield  Gas  Co.  vs.  Harrison  '  and  The  J^ew 
Brunswick  Co.  vs.  Muggeridge,^  but  the  plaintiff  claimed 
that  those  cases  were  overruled  by  Shaw  vs.  Fisher.^  The 
vice-chancellor  held,  however,  after  a  thorough  review  of 
the  cases,  that  there  was  no  variance  between  the  two 
former  decisions,  and  the  demurrer  was  allowed.^      In  the 

'  17  Beav.  294.  *  Compare  this  case  with  Odessa 

2  4  Drew.  086.  Tramway  Co.  vs.  Mendel,  37  L.  T. 

'2DeG.  &S.  11.  (n.s.)275. 
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case  of  Shaw  vs.  Fisher  ^  the  relief  sought  was  in  the  first 
instance  refused,  because  it  appeared  that  the  plaintiff  could 
not  make  title  to  the  shares.  There  a  vendor  by  public  auc- 
tion of  shares  in  a  railway  company  incorporated  by  act  of 
Parliament,  at  the  request  of  the  purchaser  (who  had  paid 
his  purchase-money),  executed  a  transfer  to  a  third  party, 
who  did  not  accept  the  transfer  or  register  himself  as  share- 
holder. On  a  bill  filed  by  the  vendor  against  the  purchaser 
for  specific  performance,  it  appearing  that  the  title  to  the 
shares  had  not  been  accepted,  the  usual  reference  was  or- 
dered to  a  master,  with  directions  to  inquire  as  to  what 
calls  had  been  made;  but  the  plaintiff  subsequently^  failed 
to  obtain  a  decree  for  the  reason  that  he  had  already  con- 
veyed the  stock  to  the  defendant's  vendor,  in  ignorance  that 
the  defendant  was  purchaser ;  and  the  matter  having  lain 
by  for  a  whole  year,  it  now  seemed  impossible  to  say  that 
the  plaintiff  had  made,  or  could  make,  good  title  to  the 
stock,  which  is  always  an  insuperable  barrier  to  a  decree 
for  specific  performance.  The  bill  was  accordingly  dis- 
missed, the  privity  of  contract,  by  reason  of  the  transfer  to 
the  third  party,  no  longer  existing  between  plaintiff  and 
defendant. 

In  still  another  important  case^  the  plaintiff  likewise 
failed  to  obtain  a  decree.  The  facts  of  this  case  are  re- 
ported in  the  tenth  chapter,^  and  most  of  the  important 
cases  involving  these  questions  will  be  found  in  the  same 
connection.' 

'  2  De  G.  &  S.  11;  s.  c.  12  Jur.  Eq.  505,  where  plaintiff  obtained  a 

Ch.  152.  decree. 

'  S.  c.  5  De  G.  M.  &  G.  596.  *  P.  1011  et  seq. 

^  Hawkins  vs.  Maltby,  L.  R.  3  Ch.  *  See  Jackson  vs.  Cocker,  4  Beav. 

App.  188,  rev'gs.  c.  L.  R.  4  Eq.  572;  59,  where  it  was  held  that  a  hold- 

37  L.  J.  Ch.  58,  2d  action,  L.  R.  6  er  of  "scrip  certificates"  in  a  pro- 
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(c.)   Cases  of  a  Miscellaneous   Charade?'. 

Relief  has  also  been  refused  in  cases  of  a  miscellaneous 
character.  Thus  a  decree  for  specific  performance  was 
denied  where  a  defendant  agreed  in  writing  to  take  shares 
in  a  joint-stock  company,  which  were  transferable,  "and 
to  execute  the  deed  of  settlement  w^hen  required,"  when  the 
decree  would  in  eifect  enforce  an  agreement  to  enter  into  a 
copartnership.^ 

So  where  a  defendant  agreed  to  purchase  from  the  plain- 
tiff some  shares  in  a  company,  and  he  paid  the  price,  but 
the  directors  (having  the  power)  refused  to  assent,  so  that 
the  purchaser's  name  could  not  be  placed  on  the  register, 
the  court  refused  to  compel  the  assent,  and  refused  to  de- 
cree the  specific  performance  of  the  contract.^ 


posed  railway  was  not  bound  to 
take  corresponding  shares  from  his 
vendor  or  to  indemnify  for  calls. 
See  also  Columbine  vs.  Chichester, 
2  Phillips  Ch.  27;  but  see  Beck- 
et  vs.  Bilbrough,  S  Hare,  188,  where 
specific  performance  was  granted  of 
a  contract  entered  into  for  the  sale 
of  scrip  certificates  in  a  proposed 
railway  company  before  its  incorpo- 
ration by  act  of  Parliament;  Harris 
vs.  X.  D.  Railway  Co.,  20  Beav.  384, 
where  the  court  refused  to  compel 
directors  to  perforni  contract  to  re- 
lieve plaintiff  from  paj-ment  of  calls. 
For  a  case  where  specific  perform- 
ance was  under  peculiar  circum- 
stances refused,  see  Ex  parte  Lon- 
don Bank  of  Scotland,  L.  R.  12  Eq. 
268.  And  see  also  Corcallis  vs. 
Grand  Canal  Co.,  3  Ir.  Eq.  Rep.  29, 
where  specific  performance  of  the 
terms  contained  in  certain  resolu- 


tions of  the  defendant  company  was 
refused  on  the  ground  of  estoppel. 

'  Sheffield  Gas  Co.  vs.  Harrison, 
17  Beav.  294;  but  see  this  case  criti- 
cised in  4  Drew.  701. 

^  Bermingham  vs.  Sheridan,  33 
Beav.  660;  33  L.  J.  Ch.  571.  But  it 
seems  this  decision  is  not  to  be  re- 
lied on;  see  remarks  of  judge  who 
decided  the  case,  Lind.  on  Part.  714, 
note  (u),  and  L.  R.  3  Ch.  393.  Also 
Poole  vs.  Middleton,  9  W.  R.  758, 
where  specific  performance  was  de- 
creed of  a  contract  by  a  shareholder 
to  sell  shares  in  a  joint-stock  com- 
pany, although  the  directors  of  the 
company  objected  to  the  transfer  of 
the  shares  being  made  to  the  person 
with  whom  the  contract  was  entered 
into;  see  Pinkett  vs.  Wright,  2  Hare, 
120. 

Where  the  defendant  purchased, 
through    a    Stock-broker,    certain 
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And  it  has  been  held  that  directors  cannot  be  compelled 
to  assent  where  they  have  the  option  to  refuse.'  Such 
power  of  the  directors  must,  however,  be  exercised  reason- 
ably, and  would  be  controlled  by  a  court  of  equity.^  x\nd  a 
refusal  to  make  any  transfer  at  all  to  anybody  would  not 
be  a  reasonable  answer.^ 

The  court  will  not  enforce  an  agreement  to  purchase  shares 
made  after  the  presentati<m  of  a  petition  to  wind  up  the 
company,  but  before  advertisement,  by  making-  the  pur- 
chaser a  contributory  when  both  parties  were  ignorant  of 
the  pending  petition  at  the  time  of  the  agreement/  A  per- 
son who  has,  subsequently  to  an  order  for  winding  up  a 
company,  agreed  to  transfer  shares  in  it,  has  been,  however, 


shares  in  an  unlimited  company,  In  the  former  case,  the  purchaser  is 
and  according  to  the  practice  of  the  reheved  from  the  contract,  and  may 
Stock  Exchange  paid  the  purchase  recover  back  the  purchase  money, 
money  upon  dehvery  of  the  share  In  the  latter  case,  as  the  vendor,  by 
certificates  and  the  transfer  deed,  it  the  dehvery  of  the  transfer  and 
was  held  in  Casey  vs.  Bentley,  certificates,  has  fully  performed  his 
(1902)  1  Ir.  Rep.  376,  that,  as  the  part  of  the  contract,  the  vendee  ac- 
company refused,  as  it  had  power  to  quires  the  right  to  registration,  if 
do  under  one  of  its  regulations,  to  the  directors  so  chose.  In  a  sale  on 
register  the  purchaser,  the  vendor  the  Stock  Exchange  it  is  no  part  of 
could  not  compel  the  purchaser  to  the  vendor's  duty,  irrespective  of 
obtain  registration  either  in  the  express  contract,  to  procure  regis- 
name  of  himself  or  some  other  per-  tration.  See  Fry  on  Specific  Per- 
son, nor  could  she  obtain  rescission  formance,  4th  ed.  p.  636  et  seq.  and 
of  the  contract.     In  that  case  Lord  cases  cited. 

Ashbourne,  C,  quoted  from  Fr>-  on  '  Hunt  vs.  Gunn,  13  C.  B.  (n.  s.) 

Specific    Performance  (4th  ed.),  p.  226. 

627.  to  the  effect  that  there  is  a  '  Robinson  vs.  Chartered  Bank, 

difference  between  a  sale  of  shares  L.  R.  1  Eq.  32. 

not  made  on  the  Stock  Exchange,  '  Evans  vs.  Wood,   L.  R.  5  Eq. 

and  where  the  contract  is  made  on  9. 

the  Stock  Exchange,  in  ca.ses  where  *  Ex  parte  Emmerson,  L.  R.  1  Ch. 

the  directors  are  empowered  to  de-  433;  36  L.  J.  Ch.  177;  36  L.  J.  (n.  s.) 

cline   registration   of   the   transfer.  Ch.  652. 
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held  liable  in  damages  for  refusing  to  execute  a  transfer  of 
the  shares.^ 

A  company  having  power  to  purchase  its  OAvn  shares  can- 
not, after  it  has  become  insolvent,  be  compelled  to  register 
a  transfer  of  shares  which  it  has  contracted  to  purchase.^  So 
"where  directors,  who  have  agreed  to  allot  shares  to  the  plain- 
tiff, allot  all  the  shares  to  other  persons,  the  plaintiff's  proper 
remedy  is  an  action  for  damages,  and  not  for  specific  per- 
formance or  indemnity.^  And  there  appears  to  be  no  equity 
to  prevent  the  transfer  of  shares  to  a  nominee  to  increase 
voting  power.* 

When  a  Stock-broker  acted  both  for  buyer  and  seller  of 
shares,  and  after  receipt  of  the  purchase  money  from  the 
buyer  which  was  paid  to  the  Broker  at  the  latter's  request, 
became  bankrupt,  and  was  unable  to  pay  the  purchase  price 
to  the  seller,  the  latter  cannot  be  compelled  b}^  the  buyer 
to  specifically  perform  the  contract,  unless  upon  payment 
to  him  by  the  vendor  of  the  purchase  money .^ 

It  was  held  by  the  House  of  Lords  in  South  African  Ter- 
ritories vs.  Wallington  "^  that  specific  performance  of  a  con- 

'  Biederman  vs.  Stone,  15  W.  R.  plicant's  name  on  the  register,  al- 

811.  though  his  title  is  disputed.     See  a 

^  X.  Mitchell  vs.  City  of  Glasgow  mimber  of  other  decisions  under  this 

Bank,  L.  R.  4  App.  Cas.  244.  section  collected  in  last  cited  case. 

^  Fergu.son  vs.  Wilson,  L.  R.  2  Ch.  ^  McDevitt  vs.  Connolly,  15  L.  R. 

77.  Ir.  500.     In  Bowler  vs.  Barberton 

*  Pender  vs.  Lushington,  L.  R.  6  Development   Syndicate,    (1897)    1 

Ch.  D.  70;  Moffat  vs.  Farquhar,  L.  Q.  B.  164,  a  writ  of  prohibition  was 

R.  7  Ch.  D.  591.  directed   to   issue   to   the   Mayor's 

It  was  held  in  The  Tahiti  Cotton  Court,  London,  to  restrain  further 

Exchange  Co.,  43  L.  J.  Ch.  425,  that  proceedings   in   a  suit   for  specific 

the  court  had  no  power  under  the  performance  of  the  sale  of  mining 

Companies  .^ct,  1862,  5  35,  to  grant  .shares,   on   the  ground  of  want  of 

specific  performance  where  the  title  jurisdiction,    the    company   having 

was  f'l-juil able,  I)ut  if  legal,  the  com-  been  registered  in  Scotland, 

pany  will  be  compelled  to  enter  ap-  '  67  L.  J.  Q.  B.  470. 
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tract  to  lend  money  on  the  debentures  of  a  company  could 
not  be  enforced.     The  remedy  is  an  action  for  damages. 

(/.)    IVJien  Specific  Performance  Decreed  in  Eiigland. 

We  now  proceed  to  consider  those  cases,  involving  both 
stock  and  shares,  in  which  the  relief  has  been  granted,  keep- 
ing in  mind  meanwhile  the  important  distinction  heretofore 
stated  between  these  different  classes  of  securities. 

One  of  the  earliest  cases  in  which  a  transfer  of  shares 
was  decreed  is  a  case  that  has  been  already  noticed ; '  but, 
as  has  been  observed,  that  case  would  seem  to  be  in  decided 
antagonism  with  a  decision  of  Lord  Macclesfield,  where 
precisely  the  same  kind  of  stock  was  in  controversy,^  and 
certainly  conflicts  with  the  earlier  case  of  Cud  vs.  Rutter,^ 
though  it  must  be  admitted  it  finds  a  precedent  in  a  case 
of  still  earlier  date  than  the  latter  adjudication.*  These  con- 
flicting decisions  seem  to  show,  if  anything,  the  wide  dis- 
cretion which  courts  of  equity  sometimes  exercise,  grant- 
ing relief  in  one  case  and  refusing  it  in  another,  and  where 
there  would  seem  to  be  but  a  shadow  of  ditference  between 
the  facts.^ 

In  the  case  in  question^  the  defendant  contracted  with 
the  plaintiff  to  deliver  a  certain  quantity  of  York  Building 
stock  or  the  difference,  and,  on  demurrer,  Lord  Chancellor 
King  decreed  specific  performance,  or  at  least  retained  the 

'Colt  vs.  Nettervill,  2  P.  Wms.  Rutter,  supra,  says:  "But  cases  of 

304.  this  kind  depend  so  much  on  their 

^  Dorison  vs.  Westbrook,  5  Vin.  peculiar  circumstances  that  it  seems 

Abr.  540,  pi.  22.  no  general  rule  can  be  laid  down." 

3  1  P.  Wms.  570.  See  also  Mitf.  Eq.  PI.  by  Jeremy, 

<  Gardener  vs.   Pullen   (1700),   2  119,  note  (5);  Story's  Eq.  Jur.  §  724, 

Vern.  374.  note  (2). 

*  Mr.  Cox,  in  his  note  to  Cud  vs.  °  Colt  vs.   Nettervill,  supra. 
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bill,  upon  the  ground  that  at  the  hearing  the  case  might 
appear  to  be  attended  witli  such  circumstances  as  may  make 
it  just  to  decree  the  defendant  either  to  transfer  the  stock 
according  to  his  agreement,  or  at  least  to  pay  the  difference, 
as  the  bill  was  in  this  alternative  form.  ' 

So  in  Gardener  vs.  PuUen/  which  would  seem  to  be  the 
earliest  case  upon  the  subject,  where  the  contract  was  in  the 
nature  of  a  bond  to  transfer  certain  East  India  stock  before 
a  future  day,  the  court  granted  the  decree,  though  the  stock 
had  greatly  risen,  and  compelled  the  plaintiff,  who  brought 
the  bill,  to  determine  upon  what  terms  he  should  be  relieved 
from  the  penalty  of  the  bond,  to  transfer  the  stock  in  specie 
and  to  account  for  dividends.'^ 

Although  the  courts  will  not  generally  decree  specific  per- 
formance of  government  stock,  yet  the  specific  delivery  of 
certificates  of  stock  of  a  foreign  government  has  been  de- 
creed, which  gave  the  plaintiff  the  legal  title  thereto.^  In 
this  case  the  bill  was  for  the  enforcement  of  a  contract  for 
the  sale  of  certain  Neapolitan  stock.  The  bill  prayed  for 
the  specific  delivery  of  certificates  relating  to  such  stocks, 
giving  the  legal  title  thereto  ;  and  the  vice-chancellor  (Leach) 
was  of  opinion  that,  inasmuch  as  the  bill  prayed  a  delivery  of 
the  certificates  which  would  constitute  plaintiff  the  proprietor 
of  a  certain  quantity  of  stock,  the  bill  in  equity  would  hold, 
because  a  court  of  law  could  not  give  the  property,  but  could 
only  give  a  remedy  in  damages,  the  beneficial  effect  of  which 
would  depend  upon  the  personal  responsibility  of  the  party  ; 
and  the  vice-chancellor  declared  that  he  also  considered  that 

'  2  Vern.  374.  price   of  the  stock    (Lightfoot   vs. 

^  For  when  a  court  of  equity  dc-  Creed,  2  Moo.  255). 
crees  specific  performance,  it  does  so       ^  Doloret  vs.  Rothschild,  1  Sim.  & 

quite  irrespective  of  any  alteration  St.  598;  see  also  Chaler  vs.  San  Fran- 

vvhicli  may  have  taken  place  in  the  cisco  S.  II.  Co.,  19  Cal.  219. 
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the  {)laintiir,  not  being  the  original  holder  of  the  scrip,  but 
merely  the  bearer,  might  not  be  able  to  maintain  any  action 
at  hnv  upon  the  contract,  and  that  if  he  had  any  title  it 
must  be  in  equity. 

So  where  trusts  are  involved,  specific  performance  is  some- 
times decreed  of  stock.  As,  for  instance,  if  a  trustee  of  stock 
sell  it,  a  cestui  que  trust  has  an  option  to  have  it  replaced 
either  in  stock  or  the  money  produced  by  it  with  interest.' 

Specific  performance  has  likewise  been  decreed  of  a  con- 
tract for  the  sale  of  an  annuity  payable  out  of  dividends  of 
stock.  It  was  contended  that,  as  the  contract  related  to  the 
sale  of  dividends  of  stock,  the  same  principle  applied  which 
guides  the  court  in  refusing  specific  performance  of  an  agree- 
ment for  the  sale  of  the  stock,  but  the  court  declined  to  take 
this  view.  The  court,  per  Sir  John  Leach,  said  :  "  There  can 
be  no  doubt  that  the  defendant,  who  is  the  purchaser  of  this 
annuity,  might  have  filed  a  bill  for  the  specific  performance 
of  the  agreement  for  sale  to  him,  because  a  court  of  law 
could  not  give  him  the  subject  of  his  contract,  and  the  remedy 
here  must  be  mutual  for  purchaser  and  vendor."^ 

In  another  very  important  case,''  av here  the  court  made,  for 
the  first  time,  a  plain  distinction  between  stocks  and  shares, 
a  defendant  was  decreed  to  transfer  certain  railway  shares 

^  Forrest  vs.  EUwes,  4  Ves.  497;  tee  merely  of  certain  stock,  and  the 

see  also  Jackson  vs.  Cocker,  4  Beav.  court  ordered  him  to  transfer  that 

50;  Duncuft  vs.  Albrecht,  12  Sim.  stock  to  the  person  beneficially  en- 

189;  Fyfe  vs.  Swaby,  8  Eng.  L.  &  titled.     This  is  likewise  the  Ameri- 

Eq.  184,  where  a  company  held  to  can  rule;  see  cases  cited  infra, 

be  a  trustee  of  certain  shares  was  ^  Withy  vs.  Cottle,  1  Sim.  &  St. 

compelled  to  transfer  sealed  certifi-  174;  1  Turn.  &  R.  78;  Adams  vs. 

cates  thereof  to  an  equitable  owner  Blackwall  R.  Co.,  13  Jur.  620;  s.  c. 

of  the  same;  see  also  Stanton  vs.  2  Macn.  &  G.  118;  Clifford  vs.  Tur- 

Percival,  5  H.  L.  Cas.  257,  where  the  rill,  1  You.  &  Coll.  (C.  C.)  138. 

apparent     owTier     of     government  ^  Duncuft  vs.  Albrecht,   12  Sim. 

stock  declared  himself  to  be  a  trus-  198,  afT'd  199. 
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^vhicll  he  had  contracted  to  deliver  to  plaintiff.  It  was  urged 
that  specific  performance  of  such  a  contract  would  not  be  de- 
creed, and  the  case  of  Nutbrown  vs.  Thornton^  was  cited  to 
sustain  that  argument,  and  Doloret  vs.  Rothschild'-^  was 
souo;ht  to  be  distino^uisbed.  In  deciding  the  case,  the  vice- 
chancellor  (Sir  Launcelot  Shadwell)  said  :  "  Then  the  only- 
question  is  whether  there  has  been  any  decision  from  whence 
you  can  extract  a  conclusion  that  the  court  will  not  decree  a 
specific  performance  of  an  agreement  for  the  sale  of  such 
shares?  Kow,  I  agree  that  it  has  been  long  since  decided 
that  vou  cannot  have  a  bill  for  the  specific  performance  of 
an  agreement  to  transfer  a  certain  quantity  of  stock.  But, 
in  my  opinion,  there  is  not  any  sort  of  analogy  between  a 
quantity  of  three-per-cents.,  or  any  other  stock  of  that  de- 
scription (which  is  always  to  be  had  by  any  person  who 
chooses  to  apply  for  it  in  the  market),  and  a  certain  number 
of  railway  shares  of  a  particular  description,  which  railway 
shares  are  limited  in  number,  and  which,  as  has  been  ob- 
served, are  not  always  to  be  had  on  the  market.  And,  as 
no  decision  has  been  produced  to  the  contrary,  ni}^  opinion  is 
that  they  are  a  subject  with  respect  to  which  an  agreement 
may  be  made  which  this  court  will  enforce."  ^ 

Lord  Chelmsford,  in  a  subsequent  decision  upon  this  sub- 
ject,^ holds  that  an  agreement  to  accept  a  transfer  of  rail- 

1  10  Ves.  IGl.  son,  L.  R.  3  Eq.  257;  Shepherd  vs. 

2  1  Sim.  &  St.  598.  Gillespie,  L.  R.  5  Eq.  293. 

^  And  this  view  was  subsequently  *  Cheale  vs.  Kenward,  3  De  G.  & 

affirmed  by  the  lord  chancellor.  See  J.  27. 

Shaw  vs.  FLsher,  5  De  G.  M.  &  G.  It  was  held  in  Turner  vs.  Moy,  32 

596;  Wynne  vs.  Price,  3  De  G.  &  L.  T.  R.  56,  that  specific  perform- 

Sm.  310;  Wilson  vs.  Keating,  7  W.  ance  of  a  contract  to  {^ive  plaintiff 

R.  484;  Cheale  vs.  Kenward,  3  De  certain  shares  of  a  proposed  com- 

G.  &  Sm.  27;  Oriental  Co.  vs.  Rri^Ks,  pany  would  be  enforced  by  allotting 

2  J.  <fe  H.  625;  Paine  vs.  Hutchin-  to  him  .shares  out  of  a  second  com- 
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way  shares  on  which  notliing  had  been  paid  is  not  nudu7n 
pactum,  but  a  contract  which  may  be  specifically  enforced 
in  equity.  In  quoting  from  Duncuft  vs.  Albrecht,^  the 
lord  chancellor  said :  "  Now,  there  is  no  doubt  that  a  1)111 
will  lie  for  specific  performance  of  an  agreement  to 
transfer  railway  shares.  This  was  set  at  rest  by  that 
case." 

The  majority  of  stock  cases  in  England  in  which  equity 
has  interfered,  as  heretofore  observed,  have  been  those  in- 
volving principally  the  question  as  to  the  liability  between 
transferror  and  transferee  or  intermediaries  for  "  calls,"  or 
assessments  imposed  upon  the  shares  of  certain  companies 
organized  under  the  peculiar  system  of  English  laws  pertain- 
ing to  such  bodies.  It  may  not  be  amiss  in  this  connection 
to  briefly  refer  to  some  important  features  as  regards  the 
liability  in  equity  of  different  persons  to  pay  these  assess- 
ments. 

At  law  the  payment  of  "  calls,"  when  made,  would  seem 
primarily  to  fall  upon  the  registered  owner  of  the  shares, 
for  it  is  to  him  that  the  company  look,  and  to  no  one  else; 
but  the  English  courts  of  equity,  in  relieving  at  times  the 
harsh  rule  of  law,  hold  that  when  the  registered  owner  sells 
his  shares,  or  makes  a  contract  for  that  purpose,  the  title  to 
the  shares  thereupon  vests  in  the  purchaser  or  transferee 
before  the  deed  of  transfer  is  registered  upon  the  books  of 
the  company  ;  and  as  to  the  payment  of  "  calls  "  thereafter 
imposed,  the  vendor  becomes  his  trustee  merely  for  the 

pany  formed  by  the  promoters  of  although    defendant,    after    action 

the    intended    first    company,  the  commenced,     transferred     all     the 

scheme  of  which  was  abandoned,  shares   of   the    corporation    to    his 

And   so   will   a   contract   giving  stepson    as    a    gift.     Graham    vs. 

plaintiflf  a  certain  number  of  shares  O'Connor,  73  L.  T.  R.  712. 

in  a  newspaper  publishing  company,  '12  Sim.  1S9,  199. 
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number  of  shares  so  sokl,  and  there  his  liability  ceases — at 
least  as  between  the  immediate  parties. 

It  often  happens,  however,  that  for  some  reason  the  final 
purchaser  or  transferee  fails  or  refuses  to  procure  the  trans- 
fer of  the  shares  into  his  name,  or  to  pay  the  calls  thereon ; 
and,  if  these  are  made  after  the  sale,  the  registered  owner  at 
once  becomes  liable  to  the  company  for  them,  as  his  name 
still  appears  uj3on  the  books  as  a  shareholder — and  this  lia- 
bility continues  until  the  purchaser  sees  fit  to  register  him- 
self, or  is  compelled  so  to  do  by  decree  of  court. 

At  law,  therefore,  the  vendor  becomes  almost  remediless ; 
for,  in  an  action  against  him  for  the  "  calls,"  it  is  no  answer 
that  he  has  parted  with  the  shares,^  inasmuch  as  the  company 
are  not  bound  to  look  beyond  the  record  of  shareholders  to 
fix  the  responsibility  for  "  calls."  Again,  a  court  of  law 
could  not  compel  the  purchaser  to  register ;  and  even  if  the 
remedy  at  law  be  clear,  it  would  be  most  intolerably  unjust 
to  compel  the  owner  of  record  to  sue  the  vendee  upon  each 
successive  "  call  "  that  is  made.  Hence  the  vendor  is  com- 
pelled to  resort  to  equity  to  compel  the  final  purchaser  or 
transferee  to  register,  to  pay  the  calls  imposed,  and  to  in- 
demnify him  for  all  expenditures  that  he  may  have  made.'' 
And  where  there  are  several  purchasers,  each  will  be  bound 

*  If  the  vendor  pays  the  interven-  Brown  &  Theobald's  Law  of  Rail- 
ing call  himself,  he  has,  it  seems,  no  ways,  3d  ed.  71,  note, 
remedy  at  common-law  for  the  re-  ^  See,    on   this    point,    Ex   parte 
covery  of  the  money  from  the  pur-  Straffon,  22  L.  J.  Ch.  206;  Wynne 
chaser    (Huml)le    vs.    Lanf;;.ston,    7  vs.    Price,    3    De   G.    &   Sm.   310 
Mee.  &  W.  517;  Sayles  vs.  Blane,  19  Shaw  vs.  Rowley,  IG  Mee.  &  W.  815 
L.  J.  Q.  B.  19).     But  Humble  vs.  Shaw  vs.  Fisher,  2  De  G.  &  Sm.  11 
Lanj^.ston   is   considered   overruled.  Paine  vs.  Hutchinson,  L.  R.  3  Ch. 
SeeWalkervs.  Bartlett,  18C.B.845,  388;  Hawkins  vs.  Maltby,  L.  R.  4 
862;    8.  c.  36  Eng.  L.  &  Eq.  308;  Ch.  200.     Kellock  vs.  Enthoven,  L. 

R.  8  Q.  B.  458. 
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to  iiideninify  the  vendor  to  the  extent  of  his  interest.  They 
will  not  be  jointly  and  severally  liable  for  the  whole  num- 
ber of  shares.'  Doubts  have  been  raised  whether  the  orig- 
inal vendor  is  entitled  to  specific  performance  against  the 
ultimate  purchaser  where,  in  accordance  with  the  practice 
of  the  Stock  Exchange,  there  have  been  intermediate  sales 
without  the  execution  of  any  transfer,  and  the  name  of  the 
ultimate  purchaser  has  been  supplied  to  the  Broker  of  the 
original  vendor  for  the  purpose  of  being  inserted  in  the 
transfer  deed  to  be  executed  by  the-  latter.^  But  it  would 
seem  that  specific  performance  will  be  decreed  in  such  a 
case.^  Finally,  it  is  held  that  the  decree  may  provide  for 
both  past  and  future  "  calls.''  * 

ni.  Specific  performance  in  tlie  United  States. 

(o)  Preliminary  Observations. 

In  the  United  States  the  subject  of  specific  performance 
of  contracts  for  the  sale  of  securities  has  been  frequently 
before  the  courts,  and  they  seem  inclined  not  to  decree  per- 
formance of  contracts  concerning  either  stocks  or  shares  un- 

'  Brown  vs.  Black,   L.  R.  8  Ch.  case;  Wynne  vs.  Price,  supra;  Shep- 

939.  herd  vs.  Gillespie,  L.  R.  3  Ch.  App. 

'  Hawkins  vs.  Maltby,  L.  R.  3  Ch.  764;  s.  c.  L.  R.  .5  Eq.  293.     The  fol- 

App.  188,  rev'g  L.  R,  4  Eq.  572.  lowing  are  additional  cases  in  wiiich 

'  In  re  Overend,  Gurney  &  Co.,  the  courts  \\i\\e  decreed  specific  per- 
Musgrave  and  Hart's  Case,  L.  R.  5  formance:  Poole  vs.  Middleton,  9 
Eq.  193;  37  L.  J.  Ch.  161.  See  W.  R.  758.  Purchaser  of  shares  in 
Evans  vs.  Wood,  5  Eq.  9;  Hodgkin-  a  company  compelled  to  take  same 
son  vs.  Kelly,  6  Eq.  496;  Sheppard  and  to  pay  calls,  Odessa  Tramway 
vs.  Murphy,  Ir.  Rep.  2  Eq.  544.  Co.  vs.  Mendel,  .37  L.  T.  (n.  s.)  275; 
Contra,  Davis  vs.  Haycock,  L.  R.  3  indemnity  against  future  calls  de- 
Ex.  373.  See  Stutfield's  Rules  of  creed,  Wynne  vs.  Price,  3  De  G.  & 
the  Stock  Exchange,  p.  S3  et  seq.  Sm.    310;    New  Bninswick   Co.  vs. 

*  Coles  vs.  Bri.stowe,  L.  R.  6  Eq.  Muggeridge,  4  Drew.  687. 
149,  and  cases  cited  on  p.  153  of  that 
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less  damages  at  law  are  utterly  inadequate,  or  the  remedy 
there  is  doubtful.  This  results  from  the  fact  that  nearly  all 
kinds  of  stocks  and  shares  are  in  this  country  easily  to  be 
procured  at  the  Stock  Exchange,  and  the  difference,  if  any, 
recovered  by  an  aggrieved  party  in  damages  at  law  ;  there 
being  no  difference  genei-ally  between  one  share  and  another 
where  the  stock  is  numerous  and  has  a  market  price.  And 
a  party  is  generally  fully  compensated  by  the  latter  remedy.^ 
The  rule,  it  has  been  declared  by  an  able  federal  judge  (Mil- 
ler), should  be  applied  indifferently  to  government  stocks 
and  to  shares  or  stocks  and  bonds  of  railway  companies.''' 
It  is  to  be  observed,  hoAvever,  that  where  a  trust  has  been 
created  in  relation  to  stocks,  shares,  or  any  other  chattel, 
there  is  no  doubt  but  that  a  bill  in  equity  will  lie  to  enforce 
the  trust  and  to  have  a  transfer  of  the  property.  Upon  this 
point  the  authorities  are  agreed  and  the  law  seems  to  be 
settled.^     And  the  English  rule  is  the  same  in  relation  to 

^  Ross  vs.  Union  Pacific  R.  R.  Co.  ever,  from  the  wider  meaning  of  the 

1  Woolw.  (U.  S.  C.  Ct.)  26,  32.     See  word   'stock'   among  us,   and  the 

the    general    rule   ably   stated    per  greater  complexit}'  of  the  questions 

Welles,  J.,  Jones  vs.  Newhall,   115  which  occur  in  relation  to  the  sale  of 

Mass.  248.     See  also  Adams  on  Eq.  it,  we  might  e.xpect  a  wider  relaxa- 

8th  ed.  83;  Seymour  vs.  Delancey,  3  tion  of  the  rule  than  in  England, 

Cow.  446,  505.  As  to  when  a  con-  even  if  the  rule  it.self  be  adopted." 
tract  for  the  sale  of  stock  will  be       ^Ferguson  vs.   Paschall,   11   Mo. 

decreed,  where   real    estate  is  con-  267;  Cowles  vs.  Whitman,  10  Conn, 

cerned,  see  Burton  vs.  Shotwell,  13  121;  Clark  vs.  Flint,  39  Mass.  231; 

Bush  (Ky.),  271.  Mechanics'  Bank  vs.  Seton,  1  Pet. 

^  Ross  vs.  Union  Pacific  R.  R.  Co.  299,  where  the  subject  is  fully  con- 
supra;  .see  also  Fallon  vs.  R.  R.  Co.  sidered  in  a  lengthy  opinion  in 
1  Dillon,  121.  But  see  3  Pars,  on  which  the  court  decreed  transfer  of 
Cont.  (6th  cd.)  369,  where  it  is  said:  bank  .shares;  Gram  vs.  Stebbins,  6 
"The  question  has  not  arisen  in  this  Paige,  124;  Bissell  vs.  Farmers' 
country  so  frequently  or  so  directly  Bank,  5  McLean,  495;  Draper  vs. 
as  to  enable  us  to  lay  down  what  Stone,  71  Me.  (1  Sauld.)  175;  John- 
may  be  called  an  .Xmcricin  rule  of  son  vs.  Brooks,  1  \  J.  Sc  S.  13;  An- 
law  in  relation  to  it.     Perhaps,  how-  derson  vs.  Biddlc,  10.  Mo.  23 
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such  property  where  any  trust  is  involved.'  In  a  case  in 
New  York,  specific  performance  was  decreed  of  a  contract 
to  pay  a  shareholder  dividends  upon  preferred  stock  which 
he  held.2 

(/>.)    When  Relief  Refused. 

We  begin,  then,  with  a  consideration  of  those  cases  in  the 
United  States  which  have  refused  to  decree  these  contracts. 

In  so  far  as  the  decisions  in  this  country  have  refused  to 
decree  performance  of  contracts  involving  pubhc  stocks — i.  e., 
government  bonds — they  may  be  said  to  agree  wath  the 
English  rule  upon  the  subject.  However,  so  few  cases  have 
come  before  the  coui-ts  upon  this  question  that  it  cannot 
well  be  said  that  the  law  in  respect  thereto  has  as  yet  been 
definitely  settled. 

Only  one  case  involving  public  securities  or  government 
bonds  has  thus  far  been  dealt  with  by  the  courts,  and  it 
does  not  appear  that  this  decision  has  ever  seen  the  light  of 
the  highest  appellate  tribunal. 

In  Ross  vs.  Union  Pacific  Railroad  Co.,'^  which  is  perhaps 
the  only  authority  upon  the  subject,  the  plaintiff  contracted 
with  defendant  to  build  for  it  a  railroad,  for  which  it  agreed 
to  pay  in  government  bonds  of  the  United  States  and  in 
the  bonds  and  stocks  of  the  company.  On  a  bill  for  a  spe- 
cific performance  of  the  contract,  it  was  held  by  Mr.  Justice 
Miller,  of  the  Supreme  Court  of  the  United  States,'  in  the 

See  also  Irvine  vs.  Dunham,  4  is  a  mere  depositary  he  is  not  a  nec- 

Sup.  Ct.  Rep.  (U.  S.)  501,  in  which  essary  party  defendant.     Baeck  vs. 

a  trust  was  enforced,  and  a  transfer  Meinlven,  68  N.  Y.  Supp.  428. 

of  shares  decreed.     The  trustee  in  '  See  cases  cited  supra, 

that  case  was  held  not  entitled  to  '  Boardman  vs.  Lake  Shore  and 

recover  assessments  paid   pendins;  M.  S.  R.  R.  Co.,  84  X.  Y.  158. 

the  appeal.     Irvine  vs.  Angus,  84  '  1  "Woolw.  (U.  S.  C.  Ct.)  26,  34. 

Fed.  Rep.  127.     When  the  trustee  *  Sitting  in  the  8th  Cir.  Ct. 
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course  of  an  elaborate  opinion,  that  the  bonds  of  the  United 
States  were  stocks  within  any  definition  which  could  be 
given  of  that  term,  and  that  they  were  public  stocks — ^gov- 
ernment stocks.  The  court  said,  in  referring  to  the  Eng- 
lish cases  upon  the  subject  of  public  stocks,  that  the  de- 
cisions were  clear  and  uniform  that  a  covenant  for  their 
delivery  will  not  be  specifically  enforced  in  equity,  and  no 
case  could  be  found  to  the  contrary.  As  to  the  shares  of 
the  railroad  company,  the  court  applied  the  same  rule,  and 
could  perceive  no  sound  distinction  between  them  and  gov- 
ernment stocks.  "  They  belong  to  a  class  of  securities  which 
are  generally  called  stocks ;  they  are  the  subject  of  every- 
day sale  in  the  market,  and  the  rates  at  which  they  are  sell- 
ing are  quoted  in  the  public  commercial  reports,  so  that 
their  value  is  as  readily  and  certainly  ascertained  as  that  of 
government  stocks.  ISTo  special  value  attaches  to  one  share 
over  another,  and  the  money  which  will  pay  for  one  will 
as  readily  purchase  another.  The  damages,  then,  for  failure 
to  deliver  any  such  shares  may  be  awarded  at  law,  and  be 
an  adequate  compensation  for  the  injury  sustained."  ^  On 
this  point  the  court  cited,  among  others,  the  well-known 
case  of  Cud  vs.  Rutter,  and  quoted  extensively  from  the 
opinion  of  Lord  Chancellor  Parker  in  that  case.  "  In  Eng- 
land, by  recent  decisions,  the  jurisdiction  seems  to  have 
been  extended  beyond  the  early  cases.  In  them  it  has 
been  said  that  there  is  no  analogy  between  government 
stocks  and  railroad  shares,  because  the  latter  are  limited  in 
amount,  and  are  not  always  to  be  had  in  the  market." 
Whether  the  distinction  taken  in  these  cases  shall  be  held 
finally  to  prevail  in  this  country,  and,  if  it  be  established, 

'  See  Sears  vs.  Boston,  33  Mass.  357;  Woodward  vs.  Harris,  2  Barb.  943. 


832  Stot'k-hrokors  and  Stock  Exchauges. 

■whether  it  shall  be  held  applicable  in  principle  to  cases  like 
this,  the  court  did  not  deterniine. 

It  will  bo  noticed,  however,  that  while,  as  to  the  govern- 
ment bonds,  the  court  adopted  the  English  rule,  and  classed 
them  as  public  stocks,  as  to  the  railroad  shares,  contracts 
for  which  have  frequently  been  decreed  in  England,  the 
court  did  not  follow  the  well-known  English  rule,  but  appears 
to  have  taken  the  ground  that  they  should  bo  classed  in  the 
same  category  with  stocks,  and  that  there  was  no  substantial 
difference  between  them.^  So,  in  another  case  in  the  United 
States  Circuit  Court,^  the  court  refused  to  decree  specific  ex- 
ecution of  a  contract  for  the  construction  of  a  railroad, 
where  payment  was  to  be  made  in  bonds  and  stocks  of  the 
company.^ 

'See   Duncuft   vs.   Albrecht,    12  the  stock  or  shares  of  mininp;,  water 

Sim.  189;  Shaw  vs.  Fisher,  5  Railw.  and    other    miscellaneous    corpora- 

Cas.  159.  tions  have  been  held  not  enforce- 

*  Fallon     vs.     Railroad     Co.,     1  able.     Moline  Plow  Co.  vs.  Carson, 

Dillon  (U.  S.  C.  Ct.),  125.  72  Fed.  Rep.  387  (fraudulent  mis- 

^  See  also  Mississippi,  etc.,  R.  R.  representation);      Summerlin      vs. 

Co.  vs.  Cromwell,  91  U.  S.  643.  Fronteriza  Silver  Mining  &  Milling 

In  the  following  case  specific  per-  Co.,  41  Fed.  Rep.  (Tex.)  249  (ade- 

formance  as  to  railroad  shares  was  quate  remedy  at  law);  Wescott  vs. 

also  held  not    enforceable:  Mundy  Mulvane,  58  Fed.  Rep.  305  (where 

vs.  Davis,  20  Fed.  Rep.  (Ky.)  353  the  vendee  has  not  performed  one  of 

(delay  and  changed  condition  of  the  the    conditions    of    the    contract) ; 

parties).  York  vs.  Passaic  Rolling-MillCo.,  30 

It  was  held  in  the  following  cases  Fed.  Rep.  471   (where  there  was  a 

that  the  corporation  is  an  indispen-  voluntary  surrender  and  rescission 

sable    party    when    a    transfer    is  of  the  contract) . 

sought  to  be  made  on  its  books.  And  a  preliminary  in  unction  to 

St.  Louis  &  San  Francisco  Ry.  Co.  restrain  the  sale  of  mining  stock  by 

vs.  Wilson,  114  U.  S.  60;  Crump  vs.  defendant  will  be  granted  in  a  suit 

Thurber,  115  U.  S.  56.     See  contra  for  specific  performance  of  a  con- 

Sa^-ward    vs.    Houghton,    82    Cal.  tract  for  the  sale  thereof  to  plain- 

628.  tiff,  when  the  result  of  the  suit  is 

In  the  following  ca.ses  in  the  Fed-  doubtful.     McLure  vs.  Sherman,  70 

eral  courts,  contracts  for  the  sale  of  Fed.  Rep.  (Mont.)  190. 
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And,  in  a  case  in  Xew  Jersey,  specific  performance  was 
refused  of  a  contract  to  build  and  equip  a  railroad,  although 
the  price  was  to  be  paid  in  the  stocks  and  bonds  of  the  com- 
pany. The  bill  was  dismissed,  howev^er,  owing  to  the  ina- 
bility of  the  defendant  to  fulfil  its  contract,  by  reason  of  its 
failure  to  comph^  with  the  requirements  of  a  general  law  un- 
der which  it  was  incorporated,  by  which  its  charter  was  for- 
feited. In  the  course  of  his  opinion  the  chancellor  made  the 
following  remarks  :  "  There  are  several  considerations  which 
forbid  the  granting  of  the  relief  prayed  for  in  this  suit.  If 
this  court  could  undertake  the  performance  of  such  a  contract 
as  that  stated  in  the  bill  .  .  .  (and  the  current  and  great 
weight  of  authority  is  decidedly  against  it  .  .  .')  the  disa- 
bility of  the  defendants  would  be  a  sufficient  reason  for  re- 
fusing."^ 

Perhaps  one  of  the  most  interesting  cases  upon  the  subject 
of  specific  performance  of  contracts  for  sale  of  shares  that 
has  yet  been  before  the  courts  of  this  country  is  that  of 
Foil's  Appeal,^  decided  by  the  Supreme  Court  of  the 
State  of  Pennsylvania.     The  court  appears  to  have  given 

'Citing  Story's  Eq.  Jur.    §^726;        This  decision  was  followed  in  a 

Ross  vs.  Union  Pacific  R.  R.  Co.,  1  similar  state  of  circumstances,   in 

Woolw.  20;  Fallon  vs.  Railroad  Co.,  Ryan  vs.  McLane,  91  Md.  175. 
.supra.  But    the    owners    of    the    entire 

'  Danforth  vs.  Philadelphia,  etc.,  stock  of  a  corporation  may  make  an 

R.  R.  Co.,  30  X.  J.  Eq.  15.  agreement    to    control    the    stock. 

A  contract  to  issue  stock  of  a  rail-  Scruggs  vs.  Cotterill,  73  N.  Y.  Supp. 

road  fraudulently   made  by  a  di-  882.     However,  if  the  stockholders 

rector  is  not  enforceable  in  equity,  agree  that  none  of  them  shall  sell 

Sargent  vs.  Kansas  Midland  R.  R.  their  shares  without  first  giving  a 

Co.,  48  Kan.  672.  preference   to   the    others,    specific 

'  91  Pa.  St.  434;  s.  c.  36  Leg.  Int.  performance  will  only  be  enforced 

(Pa.)  495;  .see  form  of  bill  in  this  ac-  when  the  plaintiff  shows  that  he  has 

tion,   and  see,   in   connection   with  been  dainai^cd  by  the  broach  of  the 

this  ca.se,  3  Parsons  on  Cont.  (8th  contract.      Brown    vs.    Britton,   58 

ed.)  .373.  N.  Y.  Supp.  351. 
r)3 
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the  case  most  attentive  consideration  in  all  of  its  aspects. 
The  bill  was  filed  to  compel  the  specific  performance  of  an 
agreement  to  sell  certain  stock  in  a  national  bank.  It  a{> 
peared  in  the  case  that  the  purchase  had  been  made  to  en- 
able complainant,  with  what  stock  he  already  had,  to  get 
control  of  the  bank,  and  that  such  was  the  understanding 
between  the  two,  and  that  defendant's  shares  would  give 
him  such  control ;  that  that  was  his  object  in  making  the 
purchase  of  the  same,  without  which,  as  he  alleged,  his  own 
stock  would  be  of  little  value  ;  that  if  Foil's  stock  were 
transferred  to  one  W.,  complainant  would  lose  control  of 
the  bank,  and  an  injunction  was  asked  to  restrain  such  trans- 
fer. By  a  supplemental  bill,  it  was  alleged  that  there  was 
no  stock  in  the  market ;  that  none  could  be  purchased ;  and 
that  damages  would  not  compensate.  On  appeal  from  a 
decree  in  complainant's  favor,  Paxson,  J.,  in  reciting  the 
facts,  stated  that  the  case  presented  some  extraordinary 
features,  and  that  there  had  been  nothing  like  it  in  the  State 
since  equity  powers  were  conferred  upon  the  courts.  But 
the  bill  was  dismissed  upon  the  ground  that  it  was  against 
public  policy.  Upon  this  branch  of  the  case  the  court  said  : 
"  A  person  w^ho  is  attempting  to  make  a  'corner'  in  stock, 
or  in  any  article  of  merchandise,  who  had  made  his  contracts 
with  that  end  in  view,  might  with  equal  propriety  call  upon 
us  to  decree  specific  performance.  But  the  decree  of  a  chan- 
cellor is  the  exercise  of  a  sound  discretion.  It  is  of  grace, 
not  of  right,  and  will  never  be  made  where  the  equity  and 
justice  of  a  case  are  not  clear." 

"Whether  the  court  would  have  decreed  performance  of 
the  contract  had  it  been  fair  and  honest  was  not  decided, 
but  it  was  held  in  a    recent  case  in   Pennsylvania^  that 
>  Rigg  vs.  Railway  Co.,  191  Pa.  St.  298. 
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one  or  more  stockholders  in  a  corporation  may  agree  to 
stand  together  in  carrying  out  an  honest  business  policy 
consistent  with  what  they  believe  to  be  the  best  interests  of 
all  the  stockholders,  and  therefore  an  arrangement  by 
which  plaintiff  purchased  certain  of  the  stock  of  a  railroad 
company  with  a  view  to  promote  the  interests  of  both  the 
plaintiff  and  two  of  the  officers  of  the  company  who  ad- 
vanced the  purchase  money,  part  of  which  had  been  repaid 
to  them  by  plaintiff,  was  held  by  the  Supreme  Court,  under 
the  circumstances,  not  a  pooling  agreement  to  yield  the  con- 
trol of  the  corporation  to  a  few  who  might  dominate,  re- 
gardless of  the  interests  of  the  many,  and  not  violative  of 
the  law  or  contrary  to  public  policy.  In  that  case  specific 
performance  of  a  written  contract  for  the  sale  of  the 
shares  by  plaintiff  to  one  K.  was  refused,  plaintiff  hav- 
ing by  a  verbal  contract  disposed  of  them  about  nine 
days  previously  to  the  officers  with  whom  he  had  made 
the  pooling  agreement.  Other  cases  in  Pennsylvania 
in  which  specific  performance  of  contracts  for  the  sale 
of  stocks  and  bonds  has  been  refused  are  set  out  in  the 
footnote.^ 

Upon  the  ground  of  the  decision  in  Foil's  Appeal  the  Su- 
preme Court  of  ]\[assachusetts,^  was  inclined  to  refuse  to 
decree  specific  performance  of  a  contract  to  buy  shares  in 
a  corporation.^ 

Specific  performance  of  a  contract  to  transfer  stock  in  an 
insurance  company  has  been  refused  in  Missouri  upon  the 

'  Dull  vs.  Culver,  24  Pitts.  L.  J.  Pa.  St.  642;  Rommel  vs.  Coal  Co., 

86;  Engelhardt  vs.  Heck,  36  Pitts.  18  Super.  Ct.  Rep.  482. 

L.J.  204;  Dungan  vs.  Dohnert,  11  ^  Xoyes    vs.    Marsh,    123    Mass. 

W.  X.  C.  330;  Strasburg  R.  Co.  vs.  287. 

Engelhardt,  21    Pa.  St.  220;  Rey-  ^See  also  Railroad  Co.  vs.  Echter- 

nolds  vs.  Roland,  7  Lack.  189;  202  nacht,  21  Pa.  St.  220. 
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ground  that  the  remedy  at  law  was  udoquatc'  "  It  seems 
to  be  now  settled,"'  said  the  court  in  this  case,  "  thougli  it 
was  once  held  otherwise,  that,  in  general,  a  specific  per- 
formance of  a  contract  for  the  transfer  of  stock  will  not 
be  decreed.  In  this  case  the  contract  has  already  been  ex- 
ecuted." 2 


*  Ferguson  vs.  Paschall,  11  Mo. 
267. 

'  The  general  rule  is  likewise  rec- 
ognized in  the  following  American 
cases:  Carpenter  vs.  Ins.  Co.,  4 
Sandf.  Ch.  408;  Brown  vs.  Galli- 
land,  3  Desau.  539;  PhilHps  vs. 
Berger,  2  Barb.  608;  8  id.  527;  Sulli- 
van vs.  Tuck,  1  Md.  Ch.  59;  Walters 
vs.  Howard,  id.  112.  See  also 
Clark  vs.  Flint,  39  Mass.  231 ;  Lowry 
vs.  Muldrow,  8  Rich.  (S.  C.)  Eq. 
241;  McGowan  a-s.  Remington,  12 
Pa.  St.  56;  Moulton  vs.  Warren 
Manufacturing  Co.,  83  N.  W.  Rep. 
1082. 

And  specific  performance  will  not 
be  granted  when  it  is  impossible,  as 
when  defendant's  partners  owned 
the  stock  jointly  with  him,  Jones 
vs.  Times,  37  S.  E.  Rep.  (Va.)  841; 
(when  bonds  have  been  cancelled  and 
new  bonds  issued)  Roanoke  St.  Ry. 
Co.  vs.  Hicks,  32  S.  E.  Rep.  (Va.) 
295 ;  (when  the  agreement  by  de- 
fendants is  too  general)  Brehm  vs. 
Sperry,  48  Atl.  Rep.  (Md.)  368; 
(when  owing  to  foreclosure  pro- 
ceedings, specific  performance  would 
be  impossible,  and  plaintiffs,  having 
intervened  in  the  foreclosure  pro- 
ceedings, and  allowed  the  property 
to  be  sold,  should  be  relegated  to 
the  tribunal  which  adjudged  the 
foreclosure,  .so  that  they  might 
participate  in  the  proceeds  of  sale) 


Rommel  vs.  Coal  Co.,  18  Pa.  Super. 
Ct.482;  (when  plaintiff  is  notabona 
fide  purcha.ser)  Shinkle  vs.  Vick- 
ery,  55  S.  W.  Rep.  456;  (when  part 
only  of  the  contract  is  sought  to  be 
enforced,  the  contract  being  an  en- 
tire one)  Colwes  vs.  Miller,  50  Atl. 
Rep.  (Conn.)  728;  (when  there  is  not 
a  sufficient  part  performance  to  take 
the  case  out  of  the  statute  of 
frauds)  Reynolds  vs.  Scriber,  69 
Pac.  Rep.  (Ore.)  48;  (when  the 
plaintiff  does  not  come  into  court, 
with  clean  hands)  Reynolds  vs. 
Boland,  52  Atl.  Rep.  (Pa.)  19;  (when 
the  allegations  of  the  complaint  are 
defective)  Burk  vs.  Mead,  64  N.  E. 
Rep.   (Ind.)  880. 

In  the  following  cases  .specific  per- 
formance of  contracts  to  sell  shares 
and  .stock  of  corporations,  has  been 
refused  on  the  ground  of  laches: 
Rogers  vs.  Van  Nortwick,  87  Wis. 
414  (three  years'  delay,  defendant's 
fraud  being  known  to  plaintiff); 
York  vs.  Pa,ssaic  RoUing-Mills  Co., 
30  Fed.  Rep.  471  (seven  years'  de- 
lay). 

If  a  corporation  has  issued  its  full 
capital  stock,  specific  performance 
of  an  agreement  to  issue  further 
shares,  cannot  be  compelled.  Fin- 
lay  &  Co.  vs.  Kurtz,  34  Mich.  89. 
A  corporation  which  absorbs  an- 
other corporation  is  not  necessarily 
bound  to  issue  stock  to  subscribers 
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A  bill  in  equit}'  to  enforce  specitic  performance  of  a  con- 
tract to  exchange  stock,  must  aver  that  the  defendant  was 
the  on'iier  of  the  stock  at  the  time  of  making  the  contract, 
or  it  is  demurrable.' 

"When  an  alleged  oral  contract  for  the  transfer  of  min- 
ing stock  is  not  established  by  satisfactory  evidence,  and, 
even  if  so  established,  was  without  adequate  consideration, 
specific  performance  of  it  will  not  be  enforced.^  ISTor  of  an 
alleged  contract  for  the  sale  of  certain  shares  in  a  town 
company,  when  the  issues  involved  had  been  [)reviously  set- 
tled in  another  action,^ 

When  through  the  refusal  of  one,  not  a  party  to  the  con- 
tract, to  sell  portion  of  the  common  stock  of  a  hotel  corpo- 
ration, held  by  him,  to  one  of  the  parties  to  the  contract, 
held  that  the  latter  could  not  enforce  the  specific  perform- 
ance of  an  agreement  by  the  other  party  to  deliver  certain 
bonds  of  the  corporation,  as  the  understanding  of  the  par- 
ties (viz.,  to  have  entire  control  of  the  corporation)  could 
not  be  carried  out.^ 

In  a  suit  for  specific  performance  of  a  contract  to  transfer 

to  the  latter  corporation.  Conant  tiff,  a  judgment  declaring  defendant 
vs.  National  Ice  Co.,  40  N.  Y.  to  be  trustee  for  plaintiff  of  an  in- 
Super.  Ct.  83.  terest  in  a  mining  claim  will  be  re- 

When  stock  is  not  fully  paid  up,  versed,  and  a  new  trial  ordered.     It 

the  issuance  of  a  certificate  by  the  was   also   held   that,  although  the 

corporation   cannot   be   compelled,  trustee  obtained  the  patent  in  his 

Baltimore  Ry.  vs.  Hambleton,  77  own   name,    equity   would   control 

Md.    341;    Babcock    vs.    Schuylkill  the  legal  title.     O'Connor    vs.   Ir- 

Ry.  Co.,  133  N.  Y.  420.  vine,  74  Cal.  435. 

Even  when  a  plaintiff  might  have  '  Manton  vs.  Ray,  18  R.  I.  072. 

a  right  of  election  to  enforce  specific  ^  Hibbert  vs.  MacKinnon,  79  Wis. 

performance,  he  will  not  have  relief  673. 

in  equity,  when  his  remedy  at  law  is  ^  Shepard  vs.  Stockham,  45  Kan. 

adequate.     Eck.stein  vs.   Downing,  244. 

64  N.  H.  248.     And  when  a  neccs-  ^Stokes    vs.    Stokes,  148    N.  Y. 

sary  party  is  not  joined  with  plain-  708. 
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shares  of  a  mining  company,  it  is  error  to  award  damages 
asrainst  the  contractee's  wife  to  whom  the  shares  were  trans- 
ferred,  without  showing  participation  by  her  in  the  fraud.^ 

In  Dehiware  it  was  held  that  specific  performance  of  a 
contract  for  the  sale  of  the  stock  of  an  iron  compan}'^  would 
not  be  decreed,  when  the  contract  is  too  vague,  and  when 
the  one  seeking  performance  was  the  secretary  of  the  com- 
pany, he  will  be  left  to  a  suit  at  law  to  recover  any  damages 
incurred  by  breach  of  the  contract.^  And  when  the  plain- 
tiff has  put  it  out  of  his  power  to  perform  his  part  of  the 
contract,  specific  performance  will  be  refused.^ 

It  has  been  also  held  in  the  State  of  New  York  that  when 
bonds  of  a  village  have  been  in  validly  issued,  a  contract  to 
purchase  them  from  the  village  will  not  be  enforced,  and  the 
village  Nvill  be  compelled  to  return  a  deposit  on  account  of 
the  purchase  money  made  by  defendants/  And  although 
stock  of  a  brewing  company,  a  close  family  corporation, 
may  not  be  bought  or  sold  in  the  market,  and  in  a  clear 
case  specific  performance  of  a  contract  for  the  sale  of  part 
thereof  might  be  enforced,  yet  when  plaintiff  has  delayed 
nearl}^  three  years  in  bringing  his  action,  and  does  not  come 
into  court  with  clean  hands,  his  bill  for  specific  performance 
will  be  dismissed.^ 

>  Eastman  vs.  Reid,  101  Ala.  320.  forced,  as  a  trust  was  involved. 
See  also  Johnson  vs.  Kirby,  65  Cal.  Chaffee  vs.  Sprague,  16  R.  I.  189. 
482  (as  to  misjoinder  of  causes  of  Nor  when  the  contract  is  not  a 
action).  Specific  performance  will  complete  one.  Topliff  vs.  Mc- 
not  be  granted  after  a  delay  of  ten  Kendree,  88  Mich.  148. 
years,  when  the  contractor  has  died,  ^  Todd  vs.  Diamond  State  Co.,  8 
and  her  estate  in  the  hands  of  her  Hous.  Del.  R.  372. 
administrator  is  insolvent,  although  '  Kolsky  vs.  Enslen,  103  Ala.  97. 
if  solvent,  performance  would  be  en-  *  Village  of  Hempstead  vs.  Sey- 
mour, 69  N.  Y.  Supp.  462. 

'Ringler   vs.    Jetter,    72    X.    Y. 
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And  specific  performance  of  a  contract  to  transfer  stock 
of  a  street  railway  corporation  in  payment  of  a  Brokers' 
commission,  will  not  be  enforced,  when  the  plaintiff  puts  a 
valuation  on  the  stock,  the  defendants  are  not  alleged  to  be 
insolvent,  a  trust  relation  is  not  established,  and  the  plaintiff 
may  bring  an  action  for  damages  in  the  State.^ 

It  has  been  held  in  Maine  that  specific  performance  of  a 
contract  to  sell  land  of  an  improvement  company  will  not 
be  enforced,  when  payment  of  the  greater  part  of  the  pur- 
chase money  is  offered  in  stock  of  the  company  of  little 
value,  the  payment  in  stock  being  attempted  to  be  justified 
under  a  by-law  of  the  company,  which  it  would  be  in- 
equitable to  enforce.^ 

(c.)  When  Decreed  as  to  Railway  Shares. 

In  the  following  cases  concerning  railroad  shares  specific 
performance  was  decreed : 

In  Austin  vs.  Gillespie  ^  A  had  agreed  conditionally  with 
others  to  subscribe  a  certain  amount  to  the  stock  of  an  un- 
incorporated railway  company;  and  B  and  C  agreed  with 
him  in  writing  that  if  he  would  do  so  unconditionally  they 
would  each  take  one  fourth  of  such  stock  off  his  hands  by 
subscribing  for  it  in  their  own  names ;  and  A  afterwards 
made  such  subscription  absolutely  :  it  \fas  held  that  equity 
would  decree  the  performance  of  such  agreement.  The 
defendant  objected  that  there  was  a  complete  remedy  at 
law  in  damages.  "This  objection,"  said  the  court,  "might 
avail  when  applied  to  a  contract  for  the  sale  and  transfer 

Supp.  3G2.     See  also  Bateman  vs.        '  Kelley   vs.    York   Cliff  Co.,    47 
Btraiis,   8.3  N.  Y.  Supp.  7K5.  Atl.  Rep.  (Me.)  898. 

1  Avery  vs.  Ryan,  74  Wis.  791.  ^  1  Jones  (N.  C.)  Eq.  261 
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of  stock  in  a  company  already  in  existence  and  whose  stock 
had  in  market  a  certain,  or  nearly  certain,  value.  But  the 
slightest  reflection  will  convince  any  one  who  turns  his  at- 
tention to  the  subject  that  this  is  a  very  different  case. 
Here  the  company  was  just  struggling  into  life,  "and  the 
subscribers  for  its  stock  were  taking  upon  themselves  very 
heavy  burdens  with  a  dim  prospect  of  future  advantage.  It 
"would  therefore  be  manifestly  impossible  to  give  to  the 
plaintiff  in  a  suit  at  law  damages  at  all  commensurate  with 
the  injury  Avhich  he  might  sustain  by  the  failure  of  the  de- 
fendants to  fulfil  their  engaojement  with  him."  But  the 
decision  in  that  case  does  not  seem  to  be  reconcilable  with  one 
cited,^  where  the  court  refused  to  decree  performance  of  an 
agreement  or  subscription  to  take  stock  in  an  unchartered 
railway  company. 

Again,  in  the  same  State,^  to  the  objection  that  the 
remedy  w^as  complete  at  law,  the  court  said  that  might  be 
so  in  England  in  reference  to  government  stock,  which, 
like  corn  or  flour,  may  be  bought  for  the  money  in  market 
at  any  time.  But  the  doctrine  had  no  application  to  rail- 
road stock. 

So,  in  a  case  in  Massachusetts,^  plaintiff  bought  of  a 
member  of  a  firm  shares  of  stock  in  a  railway  com  pan}', 
and  took  from  the  firm  a  power  of  attorney  authorizing  him 
to  procure  a  transfer  of  the  shares  on  the  books  of  the  cor- 
poration. The  firm  had  at  the  time  a  large  number  of 
shares  to  its  credit  on  the  books  of  the  corporation. 
The    plaintiff    delayed   for  some    months   to  present  his 

*  Railroad  Co.  vs.  Echtemacht,  ^  Wonson  vs.  Fenno,  129  Mass. 
21  Pa.  St.  220.  407. 

^  Ashe  vs.  Johnson,  2  Jones  Eq. 
(N.  C.)  155. 
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power  of  attorney  to  the  latter  body,  and  in  the  mean- 
time the  firm  sold  all  of  its  shares  to  other  persons,  who 
obtained  certificates  from  the  corporation.  The  bill  was 
dismissed  as  against  the  raih'oad  company  ;  and  it  was 
held  that  the  plaintiff  was  not  entitled  in  equity,  as  against 
a  partner  who  had  no  knowledge  of  the  transactions,  to  a 
decree  for  the  delivery  to  him  of  a  certificate  of  the  shares 
of  the  stock,  which  had  risen  in  value,  but  was  entitled  to  a 
decree  for  the  money  which  he  had  paid,  with  interest. 
The  court  said  :  "  The  bill  should  not  be  dismissed,  because 
the  plaintiff  might  recover  this  sum  in  an  action  at  laAV  ; 
for  a  court  of  equity,  while  denying  the  specific  relief 
prayed,  may  give  to  a  plaintiff  the  compensation  to  which 
he  appears  to  be  entitled." 

In  Leach  vs.  Forbes^  the  parties  compromised,  by  agree- 
ment in  writing,  a  controversy  over  a  will  involving  real 
estate  and  stocks.  It  was  objected,  on  a  bill  to  enforce  the 
agreement,  that  the  case  presented  no  equity  ;  but  the  court 
enforced  the  bill  upon  the  ground  that  the  agreement  was 
not  only  for  the  transfer  of  shares,  but  also  for  the  con- 
veyance of  real  estate ;  and  as  the  court  considered  it 
proper  to  give  relief  for  this  part  of  the  agreement,  it 
also  entertained  jurisdiction  of  the  whole  ;  and  accordingly, 
without  deciding  whether  a  suit  in  equity  could  be  sup- 
ported for  the  sole  purpose  of  enforcing  a  contract  for  the 
sale  of  the  shares,  the  court  enforced  that  part  relating 
to  them.  In  the  course  of  his  opinion  Bigelow,  J.,  said  : 
"The  more  recent  authorities  are  quite  decisive  as  to  the 
authority  of  a  Court  of  Chancery  to  decree  the  specific  per- 
formance of  a  contract  for  the  transfer  of  shares  in  joint 

*  77  Mass.  506.     See  Trea.surer  vs.  Commercial  Co.,  23  Cal.  390. 
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stock  companies  or  corj^orations,  in  cases  in  which  it  ap- 
pears that  the  capital  stock  is  fixed  at  a  certain  amount 
and  the  number  of  shares  is  limited."'  Subsequently,  the 
same  court  held  -  that  a  bill  would  lie  to  enforce  a  trans- 
fer of  shares  in  a  corporation.  There  the  agreement  was 
to  transfer  the  shares  upon  the  payment  of  a  note  without 
grace  at  maturity  given  for  the  price  thereof.^ 

The  subject  has  also  received  some  consideration  in  the 
State  of  Xew  York,  though  no  case  has  apparently  yet 
arisen  there  involving  the  transfer  of  railroad  shares/  Per- 
formance of  a  contract  for  the  transfer  of  stock  of  an  as- 
sociation has  been  there  decreed^  for  the  following  reasons  : 
1st.  Because  the  parties  evidently  contemplated  and  espe- 
ciall}'  contracted  for  a  reconveyance  of  the  stock.  2(1.  Be- 
cause, as  well  on  account  of  the  uncertain  value  of  the  stock  in 
the  market  and  the  infrequent  sales  of  it "  as  the  varying  char- 

*  A  case  much  like  this  is  Burton  alleged  in  complaint  for  delivery  of 
vs.  Shotwell,    13  W.   Bush   (Ky.),  railroad  stock,  see  Burrall  vs.  Bush- 
271,  where  the  court  took  the  same  wick  R.  R.  Co.,  75  X.  Y.  211. 
view  and  decreed  the  transfer,  etc.  ^  White  vs.  Schuvler,  1  Ab.  (n.  s.) 

2  Todd  vs.  Taft,  89  Ma.ss.  371.  300;  s.   c.   31    How.   38.     See  also 

^  But  see    Xoyes  vs.  Marsh,  123  Meyer  vs.  Blair,  109  X.  Y.  600;  id. 

Mass.  286,  where  the  court  refused  59  Ilun,  347,  where  a  contract  to 

to  decree  performance  of  a  contract  repurchase  stock  of  an  iron  com- 

involving  the  sale  of  shares,  upon  pany  at  the  price  paid  for  it  was 

the  ground  that  the  remedy  at  law  held  enforceable,  but  there  must  be 

was  adequate.     See  Suter  a's.  Mat-  a   tender   of   the   .shares.     Tender, 

thews,  id.  255;  Wonson  vs.  Fenno,  however,    is   not   necessary    if   the 

129  Mass.  407.  vendor    repudiates    the    contract. 

*  Pollock  vs.  National  Bank,  7  X.  Maguire  vs.  Halstead,  18  App.  Div. 
Y.  274;  Purcha.se  vs.  Bank,  3  Robt.  (X.  Y.)  228.  Hanson  vs.  Slaven, 
(X.  Y.)  364;  see,  however,  a  peculiar  98  Cal.  377  (there  mast  be  tender  of 
case — Johnson  vs.  Albany  &  S.  R.  the  purchase  money,  before  an  op- 
R.  Co.,  54  X.  Y.  417 — where  the  tion  contract  to  purchase  shares  can 
court  refused  to  decree  a  transfer  of  be  enforced) . 

railway  shares,  but  upon  other  "  On  this  point,  see  Hardenburgh 
grounds.     And  as  to  what  must  be    vs.  Bacon,  33  Cal.  356. 
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acterand  success  of  the  business  which  the  stock  represented, 
it  was  difficult,  if  not  impossible,  to  do  justice  between  the 
parties  in  an  award  of  damages.  These  are  controlling  rea- 
sons in  equity  for  a  specific  performance. 

Upon  the  same  ground  was  based  a  decision  in  the  Court 
of  Appeals  of  that  State,'  where  the  court  gave  the  subject 
a  most  thorough  examination,  and  decreed  the  transfer 
upon  its  books  by  a  manufacturing  corporation  of  shares 
of  its  capital  stock  to  the  owner  of  the  same.  The  court, 
while  admitting  that  the  transfer  of  stock  will  not  generally 
be  decreed,  held  that  the  rule  was  limited  to  cases  where  a 
compensation  in  damages  would  furnish  a  complete  and 
satisfactory  remedy.  In  this  case  Judge  Miller,  in  the 
course  of  an  able  opinion,  said :  "  It  is  easy  to  see  that  a 
party  may  become  the  owner  or  purchaser  of  stock  in  a  cor- 
poration which  he  desires  to  hold  as  a  permanent  investment 
which  may  be  at  the  time  of  but  little  value — in  fact,  Avith- 
out  any  market  value  whatever — and  its  real  worth  may 
consist  in  the  prospective  rise  which  the  owner  has  reason 
to  anticipate  will  follow  from  facts  within  his  knowledge. 
To  say  that  the  holder  shall  not  be  entitled  to  the  stock 
because  the  corporation,  without  any  just  reason,  refuses  to 
transfer  it,  and  that  he  shall  be  left  to  pursue  the  remedy  of 
an  action  for  damages,  in  which  he  can  recover  only  a  nom- 

*  Cushman  vs.  Thayer  Mfg.  Co.,  Roden,  97  Ala.  404;  Wells  vs.  Green 

76  N.  Y.  (35  Sick.)  365.  Bay    Co.,    90    Wis.    442;    Bedford 

A  stockholder  to  whom  a  certifi-  County  vs.  Nashville  Ry.,  14  Lea 
cate  has  not  been  i.ssued,  may  com-  (Tenn.),  525;  Kobogum  vs.  Jack- 
pel  a  corporation  to  specifically  son  Iron  Co.,  76  Mich.  498;  O'Meara 
perform  its  contract.  Thorp  vs.  vs.  North  .Vmerican  Min.  Co.,  2 
Woodhull,  1  Sandf.  Ch.  (N.  Y.)411;  Nev.  112;  State  vs.  Crescent  City 
Rowley's  Appeal,  115  Pa.  St.  l.TO;  Co.,  24  La.  Ann.  318;  Wallace  vs. 
Bailey  vs.  Champlain,  77  Wis.  453;  Townsend,  43  Ohio,  537. 
Birmingham     National     Bank     vs. 
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iiial  amount,  would  establish  a  rule  which  woukl  work  great 
injustice  in  many  cases,  and  confer  a  power  on  corporate 
bodies  which  has  no  sanction  in  the  law."  And  this  tle- 
cision  was  followed  in  Johnson  vs.  Brooks 'as  to  shares  in 
a  mining  company. 

And  in  the  same  State  it  has  been  held,  following  the 
Thayer  Co.  case,  that  when  the  owners  of  nearly  all  the 
stock  of  a  dry  goods  corporation  agree  that  on  the  death 
of  one,  the  other  may  purchase  the  decedent's  share,  the 
contract  is  enforceable.^ 

And  a  contract  to  bequeath  property  to  an  adojited  child 
will  be  specifically  enforced  as  against  his  estate,  and  testa- 
tor's executrix  will  be  compelled  to  surrender  such  property, 
including  the  stock  of  a  coi-poration,  to  the  contractee.' 

So  also  when  the  owner  of  stock  transfers  it  in  fraud  of 
creditors,  the  purchaser  thereof,  after  execution  sale,  is  en- 
titled to  have  such  fraudulent  transfer  cancelled,  and  the 
stock  specifically  delivered  to  him,  as  he  could  not  maintain 
an  action  at  law  against  the  fraudulent  transferee  for  pos- 
session, and  his  remedy  at  law  is  otherwise  inadequate.^ 

When  the  court  gives  judgment  for  the  return  of  stock 
of  a  corporation  which  plaintiff  alleged  was  loaned  by  her 
to  the  corporation,  it  is  error  to  give  the  corporation  the 
option  of  returning  the  money  value  of  the  stock,  when  the 
company  had  sufficient  stock  in  its  treasury  to  satisfy  the 
claim.^ 

The  same  kind  of  argument  as  was  used  in  Cushman 


>  03  N.  Y.  337.  *  Beckwith  vs.  Burrough,   14  R. 

'Scruggs  vs.  Cotterill,  73  X.  Y.  1.366. 

Supp.  882.  ^  Clipper  Mining  Co.  vs.  Eli  Min- 

3  Brantingham  vs.  Huff,  73  N.  Y.  ing  Co.,  68  Pac.  Rep.  (Col.)  286. 
Supp.  643. 
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vs.  Thaj'er,  sujjm,  seems  to  have  been  successfully  ad- 
vanced in  a  case  in  California,  where  the  court,  in  up- 
holding a  decree  to  transfer  the  stock,  said:  "In  the  pe- 
culiar condition  of  business  and  mining  operations  within  this 
State,  where  nmiierous  mining  and  other  corporations  are 
in  existence,  whose  stock  is  often  of  fluctuating  ^  and  uncer- 
tain value,  and  where  certain  kinds  of  stock  have  a  peculiar 
value  to  those  acquainted  with  their  affairs — where  the 
market  value  of  stocks,  if  any  they  have,  is  often  difficult 
to  substantiate  by  competent  evidence,  and  where  the  risk 
of  the  personal  responsibility  of  individuals  is  so  great- 
courts  should  be  lil)eral  in  extending  the  full,  adequate,  and 
complete  relief  afforded  by  a  decree  of  specific  perform- 
ance." ^ 


'  Specific  performance  will  not  be  mines  who,  under  a  contract  with 
refused  as  inequitable  because  of  the  persons  who  furnished  the  capital 
fluctuation  of  values,  where  the  (S20,000)  to  work  them,  was  to  re- 
court  has  no  means  of  knowing  what  ceive  half  the  stock  of  a  corporation 
bearing  the  terms  of  the  contract  to  be  formed  for  the  purpose,  is  eu- 
had  on  the  negotiations  of  the  par-  titled  to  specific  performance  by  the 
ties  (Xims  vs.  Vaughn,  40  ]Mich.  corporation  of  this  agreement  to 
356) .  give  him  one  half  the  stock,  although 

^  Treasurer  vs.   Commercial  Co.,  by  mistake  the  whole  issue  of  stock 

23  Cal.  391.  was  fixed  at  only  S20,000  instead  of 

When  a  railway  corporation  is  au-  $40,000,  when  the  stockholders  sub- 

thorized  to  increase  its  stock,  and  sequently  assented  to  a  resolution  of 

its   shareholders   are   privileged   to  the  board  of  directors  to  increase 

subscribe  to  the  new  stock,  a  trans-  the  .stock   to   .?40,000.     Bailey   vs. 

feree  of  a  shareholder  who  availed  Champlain  Mining  Co.,  77  Wis.  453. 

of  such  privilege,  is  not  entitled  to  In  a  like  case  plaintiffs  were  held 

have  transferred  to  him  by  the  cor-  entitled  to  specific  performance,  al- 

poration,     such     additional    stock,  though  the  claims  were  unpatented, 

payment  therefor,  as  demanded  by  Philes  vs.  Hickies,    18   Pac.    Rep. 

the  company,  being  necessary  to  en-  (.\riz  )  295. 

title  him  to  a  certificate  of  such  In  the  following  cases  in  the  Fed- 
additional  shares.  Baltimore  City  eral  courts  specific  performance  of 
Railway  Co.  vs.  Hambleton,  77  contracts  as  to  stock  was  held  en- 
Md.  341,     But  the  owner  of  gold  forccable:    Wood    vs.    Perkins,    57 
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And  where  an  act  of  the  legislature  of  a  State  authorized 
the  sale  of  certain  turnpike-road  stock  held  by  the  State,  and 
a  sale  of  the  same  was  effected,  but  afterwards  the  law  au- 
thorizing the  sale  was  repealed,  and  the  commissioners  re- 
fused to  carr}'-  out  their  contract,  it  was  held  that  the  plain- 
tiff was  entitled  to  the  specific  transfer  of  the  stock  as  if  the 
act  had  not  been  repealed.' 

Where  the  stock  of  a  corporation  cannot  be  procured  else- 
where, or  the  value  of  the  stock  is  uncertain  and  not  easily 
ascertainable,  equity  will  enforce  specific  performance.^ 
And  will  also  decree  such  performance  when  there  is  a  trust 
involved,  or  the  remedy  at  law  would  be  impracticable.^ 

And  when  a  contract  provides  for  the  conveyance  of  two 
incorporated  distilleries,  the  real  estate  and  plant  connected 
therewith,  and  all  the  capital  stock  of  the  two  corporations, 
specific  performance  will  be  enforced,  as  the  clause  of  the 
contract  for  the  convej^ance  of  the  capital  stock  was  evi- 
dently adopted  as  an  expedient  to  secure  the  transfer  of 
the  real  estate.^  Equity  will  also  enforce  the  performance 
of  a  contract  for  the  transfer  of  an  interest  in  the  stock  of  a 
bridge  corporation,  when  a  trust  is  involved.^  An  agree- 
ment to  transfer  stock  in  a  close  trading  corporation  is  also 
enforceable,  the  stock  not  being  bought  or  sold  in  the  market.^ 

A  suit  in  equity  may  also  be  maintained  by  a  receiver 

Fed.  Rep.  25S  (where  a  trust  was  '  Manton  vs.  Ra}',  18  R.  I.  672; 

created.     Although  the  stock  had  True  vs.  Houghton,  6  Colo.  318. 

been  sold  by  defendant,  the  equita-  '  Goodwin  Gas  Stove  and  Meter 

ble  remedy   would   extend  to  the  Co.'s  Appeal,  117  Pa.  514. 

purchase  money).     See  also  Ryan  *  Megibben    vs.    Perin,    49    Fed. 

vs.  Seaboard  &  R.  R.  Co.,  83  Fed.  Rep.   18S;  aff'd  53  Fed.  Rep.  86. 

Rep  S89  (as  to  when  a  bill  states  an  *  Williamson  vs.  Krohn,  66  Fed. 

equitable  cause  of  action).  Rep.  655. 

>  Baldwin  vs.  Commonwealth,  11  *  Jones  vs.  Brown,  50  X.  E.  Rep. 

W.  Bash  (Ky.),  417.  (Mass.)  648. 
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against  a  stockholder  of  a  bank  corporation  who  has  fraudu- 
lently transferred  his  stock,  for  the  cancellation  of  such  trans- 
fer, and  for  a  money  decree  against  the  stockholder  for  the 
amount  of  an  assessment  against  such  stock,  as  the  relief 
demanded,  although  of  onl}^  technical  advantage  to  com- 
plainant,  could  not  be  granted  at  law.^ 

A  contract  for  the  sale  of  promissory  notes  will  be  specif- 
ically enforced,  and  an  injunction  will  issue  to  restrain  the 
defendant  from  collecting  their  amount.^  And  specific  per- 
formance of  a  contract  to  transfer  to  complainant  sufficient 
stock  to  entitle  him  to  one  half  of  the  stock  of  an  ice  cor- 
poration will  be  enforced,  where  the  money  value  is  not 
in  question,  but  the  power  and  influence  it  will  give  com- 
plainant in  the  management  of  the  corporation.^  In  this 
case  the  plaintiff  and  defendant  had  owned  the  stock  be- 
tween them  in  nearly  equal  shares,  and  plaintiff  had  trans- 
ferred his  stock  to  defendant  to  secure  advances,  the  contract 
providing  that  when  defendant  was  repaid,  he  should  trans- 
fer to  plaintiff  one  half  of  the  stock.  In  this  respect,  the 
case  is  distinguishable  from  Foil's  Appeal,  su])ra^  where 
complainant  sought  control  of  a  bank  to  the  possible  detri- 
ment of  numerous  small  stockholders  and  depositors,  and  of 
the  general  public.'"' 

A  contract  between  two  railroad  companies  whose  lines 
are  not  parallel  or  competing,  for  the  purchase  of  the  stock 
of  one  company  by  tlie  other,  is  enforceable  in  equity  as 
not  being  against  public  l)olicy,  or  as  wanting  mutuality." 

'  Hedland  vs.   Dewey,    105  Fed.  ^  See    also    Gas    Stove    &    Meter 

Rep.  541.  Co.'s  Appeal,  117  Pa.  St.  514;  Rum- 

'  Gottischale  vs.  Stein,  69  Md.  51.  .sey  vs.  Ry.  Co.,  53  Atl.  Rep.  (Pa.) 

'  O'Neill  vs.  Webb,  78  Mo.  App.  495. 

1  "Xoithorn  Contra!  R.  R.  Co.  vs. 

^91  Pa.  St.  131.  Walworth,   193  Pa.  St.  207. 
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And  so  is  an  agreement  by  which  plaintifiF  was  to  have 
certain  shares  on  the  death  of  tiie  owner,  to  whom  she  was 
to  act  as  maid  and  companion  for  life,  when  plaintiff  has 
performed  her  part  of  the  contract.^  Specific  performance 
Avill  also  be  enforced,  although  there  was  no  mutuality, 
when  plaintiff  has  performed  his  part  of  the  agreement.^ 
And  damages  will,  in  certain  circumstances,  be  given  for 
that  part  of  a  contract  which  is  not  enforceable,^ 

In  conclusion,  it  may  be  said  that  the  general  rule  recog- 
nized in  all  the  cases,  both  in  tliis  country  and  England,  is 
that  where  it  appears  the  aggrieved  party  can  be  fully  com- 
pensated in  damages  in  an  action  at  law,  a  bill  to  enforce 
the  specific  performance  of  contracts  for  the  sale  of  securi- 
ties will  not  lie ;  but  that  this  rule  has  many  exceptions  is 
apparent  from  the  foregoing  summary,  some  of  which  ai-ise 
out  of  the  character  of  the  parties  to  the  transaction,  and 
most  of  them  out  of  the  nature  of  the  stock  itself.'* 

IV.  Mandamus. 

The  question  whether  a  ]mrty  can  procure,  by  means  of 
the  prerogative  writ  of  mandamus,  a  transfer  of  shares  upon 
the  books  of  a  corporation  which  wrongfully  refuses  to 
make  the  transfer  has  been  settled  both  in  this  country  and 
in  England,  and  it  is  held  that  the  courts  will  not  issue  the 
writ  where  it  appears  that  the  party  seeking  the  same  has 
an  adequate,  ample,  and  specific  remedy  at  law  in  damages ; 

'  Le  Vie  vs.    Fenlon,    79   X.   Y.        *  See  26  Am.  &  Ens.  Enc.  of  Law, 

Supp.  496.  p.  122-.3  and  cases  cited;  Cooic  on 

'  French  vs.  Boston  Bank,  60  X.  Corporations,  .5th  ed.  §§3.37-8,  and 

E.  Rep.  (Mass.)  793.  cases  cited;  3  Pomeroy's  Eq.  Juris. 

'  Lyle  vs.  Addicks,  49  Atl.  Rep.  p.  2153  et  seq. 
(X.J.)  1121. 
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and  where  the  relator  merely  seeks  to  be  put  into  possession 
of  corporate  shares  which  have  an  ascertained  market  value, 
and  can  be  bought  in  the  market,  there  would  seem  to  be 
no  occasion  to  resort  to  the  remedy.^ 

Courts  will  not  exercise  their  extraordinary  power,  by 
means  of  this  writ,  to  effect  purposes  as  well  effected  by  the 
ordinary  remedies  ;  and,  accordingly,  to  obtain  relief  by  man- 
damus the  applicant  must  not  only  show  a  specific  legal 
right,  bat  there  must  be  no  other  specific  remedy  to  enforce 
that  right.^  This  rule  has  been  steadily  enforced  by  the 
Eno-lish  courts  since  the  well-known  case  of  The  Kino-  vs. 
Bank  of  England,^  which  has  been  followed  in  most  in- 
stances by  the  courts  of  this  country. 

The  decisions  upon  this  subject  in  relation  to  contracts 
for  the  transfer  of  stock  and  shares  are  not  numerous ;  but 
the  rule  seems  to  be  clear  that  the  remedy  cannot  be  pro- 
cured to  compel  a  transfer  or  issuance  of  such  securities  if 
it  a{)pear  that  the  applicant  has  any  adequate  remedy 
by  action  at  law.  It  cannot  be  doubted,  however,  that 
mandamus  will  and  ought  to  issue  where  the  remedy  at  law 
is  inadequate  or  doubtful,  or  where  some  public  trust  or  in- 
terest is  connected  with  the  duty  to  transfer  or  issue  the 
shares  ;  and  there  are  cases  which  go  this  far.*  Generally, 
however,  a  party  is  deemed  to  have  an  adequate  remedy 
against  a  corporation  by  an  action  on  the  case  for  dam- 
ages in  wrongfully  refusing  to  transfer  the  shares,  or  in  as- 

'  Murray  vs.  Stevens,  110  Mass.  95.  ^2  Dons.  523.     See  also  Queen 

^  Ang.  &  Ame.s  on  Corp.  (10th  ed.)  vs.  Shropshire  Union  Railways,  L. 

§  710;   Lindley  on  Company  Law,  R.  7  H.  L.  406,  rev'g  s.  c.  L.  R.  8 

813.     But  in  Illinois  a  party  may,  Q.  B.  420. 

by   statute,    have    mandamus,    al-  *  See  Townsend  vs.  Mclver,  2  So. 

though  he  has  anol her  l(!;ral  remedy.  Ca.  (n.  s.)  25. 

Ohio  Ry  Co.  v.s.  People,  121  111.  483. 
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surapsit,  which  has  been  held  to  be  the  proper  remedy 
where  mandamus  does  not  lie.'  It  seems,  however,  pretty 
well  settled  that  either  remedy  may  be  pursued ;  and  as- 
sumpsit lies  against  such  corporations  on  the  ground  that 
all  duties  imposed  upon  them  bylaw  raise  an  implied  prom- 
ise of  2><.'rformance} 

In  England  the  somewhat  inflexible  rule  which  has  pre- 
vailed since  the  decision  of  Lord  Mansfield  has  apparently 
given  birth  to  a  statute,^  by  which  it  seems  mandamus  will 
issue  in  cases  where  at  common  law  it  would  have  been  re- 
fused ;  and  it  has  been  useil  to  compel  the  registry  of  shares.* 


'  King  vs.  Bank  of  England,  2 
Doug.  523;  Kortright  vs.  Buffalo 
Bank,  20  Wend.  91;  State  vs.  Rom- 
bauer,  4G  Mo.  155.  See  also  People 
ex  rel.  Content  vs.  Metropolitan  R. 
R.  Co.,  26  Hun,  82. 

In  Rex  vs.  London  Assurance  Co., 
1  D.  &  R.  510;  5  B.  &  Aid.  899,  it 
was  held  that  mandamus  would  not 
issue  to  compel  a  transfer  of  shares 
in  a  bankrupt's  name  to  hisa.ssignee. 
And  in  Law  Guarantee,  itc.  Society 
vs.  Bank  of  England,  24  Q.  B.  D. 
406,  it  was  held  that  the  bank  could 
not  be  compelled  by  mandamus  to 
register  a  transfer  of  consols  in  the 
joint  names  of  a  corporation  and  an 
individual.  The  decision  of  the 
court  was  based  on  the  groimd  that 
a  joint  tenancy  could  not  be  legally 
created,  and  that  the  l:)ank  should 
not  be  required  to  register  the  par- 
ties (who  were  trustees)  as  tenants 
in  common,  as  the  bank  would  then 
be  put  upon  inquiry  as  to  what 
share  each  one  had,  whereas  by  its 
uniform  practice,  and  by  statute, 
the  bank  was  exonerated  from  hav- 
ing regard  to  trusts  of  anv  kind. 


When  there  is  no  question  of  pub- 
lic duty  involved,  or  when  the  ap- 
plicant can  have  specific  perform- 
ance or  adequate  compensation  in 
an  action  for  damages,  the  writ  will 
not  issue.  Tobey  vs.  Hakes,  54 
Conn.  274. 

=>  Kortright  vs.  Buffalo  Bank,  20 
Wend.  91,  aff'd  22  id.  348;  Ex  parte 
Fireman's  Ins.  Co.,  6  Hill,  243; 
Shipley  vs.  Mechanics'  Bank,  10 
Johns.  484;  see  also  Ellis  vs.  Essex 
Bridge  Co.,  19  Mass.  253. 

'  17  and  18  Vict.  c.  125,  §68. 
This  section  has  been  repealed,  but 
is  replaced  by  Order  53  of  the  Rules 
of  the  Supreme  Court,  1883,  rule  4 
of  which  provides  that  no  writ  of 
mandamus  shall  issue  in  an  action, 
but  a  mandamus  shall  be  by  judg- 
ment or  order,  which  shall  have  the 
same  effect  as  a  writ  of  mandamus 
formerly  had.  Under  the  Supreme 
Court  of  Judicature  Act,  1873,  36 
and  37  Vict.  c.  66,  §  25  (8),  a  manda- 
mus may  be  granted  by  an  inter- 
locutory order  of  the  court. 

*  See  Xorris  vs.  Irish  Land  Co.,  8 
El.  &  Bl.  611;  Ward  vs.  Southeast- 
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So  in  the  State  of  Louisiana,  under  the  Code,  mandamus 
will  lie  to  compel  the  transfer  of  railway  shares,  but  not, 
however,  where  the  issuance  of  the  writ  would  compel  a 
violation  of  the  charter  of  a  corporation.* 

It  seems,  however,  that  where  a  corporation  arbitrarily 
refuses  to  register  shares  without  sufficient  reasons  therefor, 
there  ought  to  be  a  speedier  and  more  specific  remedy  than 
that  by  action  of  assumpsit,  or  upon  the  case  ;  for  very  often 
mere  damages  do  not  compensate  a  party  for  the  loss  of  his 
shares,  and  a  suit  at  law  against  a  corporation  is  generally 
a  tedious  undertaking,  involving  perhaps  many  trials  and 
much  expense.^ 

In  the  case  of  The  King  vs.  Bank  of  England,^  the  appli- 
cation was  for  a  writ  of  mandamus  to  the  defendants,  com- 
manding them  to  permit  the  prosecutor  to  transfer  certain 
of  the  stock  of  the  defendant  as  having  been  the  property  of 
their  testator.  The  facts  showed  that  one  L,,  being  pos- 
sessed of  considerable  of  the  stock  of  the  bank,  which  stood 
in  his  name,  by  his  will  gave  his  executors,  as  a  legacy, 
£1000  thereof.  The  executor  who  proved  the  will,  but 
never  transferred  the  stock  to  his  own  name,  by  his  own 

em  Ry.  Co.,  29  L.  J.  (Q.  B.)  177;  2  Co.,  8  L.  R.  Q.  B.  420,  the  company 

El.  &  El.  812.  was  compelled  to  register,  on  ac- 

See  also  Webb  vs.  Commissioners  count  of  the  fraud  of  their  trustee, 

of  Heme  Bay,  5  L.  R.  Q.  B.  642,  in  But  in  Reg.  vs.  Charnwood  Ry,  Co., 

which  the   defendants  were,  in  an  1  C.  &  E.  419,  the  writ  was  refused, 

action   of  mandainu.s,  compelled  to  when  there  were  two  claimants,  the 

pay  interest  on  debentures,  illegallj'  applicant  being  the  later.     In  the 

issued,  in  the  hands  of  an  innocent  two  la.st  cited  cases,  a  prerogative 

holder    for    value.       In    Reg.     vs.  writ  was  sought. 

Camatic  Ry.,  8  L.  R.  Q.   B.   299,  '  State  vs.  N.  O.  &  C.  R.  Co.,  30 

the    company    was    compelled    to  La.  Ann.  308. 

register  (on  the  applicant  .showing  a  '  See  Townsend  vs.  Mclver,  2  So. 

good  title)  under  the  provisions  of  Ca.  (n.  s.)  25. 

the  Married  Women's  Property  Act  '  2  Doug.  523, 
1870.     In  Reg,  vs.  Shropshire  U.  R. 
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will,  of  which  the  prosecutors  were  the  executors,  bequeathed 
the  £1000  stock  to  a  kinswoman.  His  will  was  proved,  and 
application  made  to  the  bank  for  a  transfer  of  the  stock, 
which  was  refused  unless  proof  was  made  of  the  death  of 
the  executor's  legatee  by  certificate  of  the  governors  of  the 
hospital  \vhere  she  had  been  placed  and  was  supposed  to 
have  died.  This  they  were  unable  to  procure,  and  the  bank 
refused  to  transfer.  It  was  there  held  that  where  there  is 
no  specific  remedv  the  court  will  grant  the  writ  that  justice 
may  be  done ;  but  where  an  action  will  lie  for  complete 
satisfaction  equivalent  to  a  specific  relief,  and  the  right  of 
the  party  applying  is  not  clear,  the  court  will  not  interpose 
the  extraordinary  remedy  of  mandamus.  Lord  Mansfield 
said  he  did  not  think  this  to  be  a  clear  case,  and  the  writ 
was  refused.  Afterwards  an  action  of  assumpsit  was  brought, 
in  which  the  plaintiffs  were  successful.^ 

^  To  same  effect  are  Shiplej^  vs.  obligation  on  the  company's  part  is 

Bank,  10  Johns.  484;  Ex  parte  Fire-  not     shown.     State     vs.      Warren 

men's  Ins.  Co.,  6  Hill,  243;    Bank  Foundry  Co.,  32  X.  J.  L.  J.  439. 

of  Attica  vs.  Manufacturers',  etc.,  Nor  will  mandamus  lie  to  compel 

Bank,  20    N.  Y.  501;   Asylum   vs.  a  corporation  to  issue  to  a  stock- 

Phenix  Bank,  4  Conn.  172;   People  holder  several  certificates  of  stock 

vs.  Parker  Vein  Coal  Co.,  10  How.  Pr.  covering  the  same   number  owned 

543;    id.    186;   Gray    vs.    Portland  by  him,  instead  of  one  certificate  as 

Bank,  69  Mass.  364;    Pinkerton  vs.  then  held  by  him,  unless  it  is  shoAivn 

Manchester,  etc.,  R.  Co.,  42  N.  H.  that  a  legal   duty  is  imposed  on  the 

424;  Eastern  R.  Co.  vs.  Benedict,  76  defendant    to    do    so,    and   that    a 

Mass.  21 ;  German  Union  Bldg.,  etc.,  pecuniary  injury  which  could  not  be 

vs.  Scudmeyer,  50  Pa.  St.  67.  compensated   in   damages   resulted 

When,  before  a  writ  of  attach-  from  its  refusal  to  do  so.     State  vs. 

ment,    under    which    relator    pur-  St.  Louis  Paint  Mfg.  Co.,  21  Mo. 

chased  shares,  was  issued,  the  owmer  App.  526. 

of  the  latter  assigned  them  to  his  See    also  Galbraith  vs.  Peoples' 

son-in-law    and    had    them    trans-  Building  Assn.,  43  N.   J.   L.   389; 

ferred    in    the    company's    books,  Morton  vs.  Timken,  46  id.  87  (writ 

mandamus  will  not  issue  to  compel  refused   there    being   an    adequate 

a  transfer  to  relator,  as  a  clear  legal  remedy  at  law) .     When  the  right  is 
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In  State  vs.  Rombaner/  where  a  corporation  refused  to 
transfer  stock  upon  its  boolis,  the  court  said,  in  refusing  an 
application  for  the  writ :  "•  It  is  very  clear  that  the  relator 
has  misconceived  hi*s  remedy,  and  that  he  may  obtain  ade- 
quate and  ample  redress  without  resorting  to  a  proceeding 
by  mandamus.  If  he  has  good  title  to  the  stock,  he  can  re- 
cover the  market  value  in  an  ordinary  action.  There  can 
be  no  necessity  for  his  possessing  the  identical  shares  in 
question.  A  controversy  might  spring  up  in  regard  to  the 
ownership,  and  that  would  require  an  adjudication  at  law. 
Courts  will  not  venture  on  determining  such  matters  by  pro- 
ceedings on  mandamus." 

So  in  a  case  in  Massachusetts,  in  which  the  language 
of  the  court  is  much  like  that  just  quoted,^  the  court  said 
that,  without  laj'ing  down  any  invariable  rule  upon  the 
subject,  the  remedy  was  not  well  adapted  for  the  trial  of 
mere  questions  of  property.  '•  When  the  relator  merely 
seeks  to  be  put  into  possession  of  corporate  shares  which 
have  an  ascertainable  market  value,  or  which  can  be  bought 
in  the  market,  and  where  the  incidental  rights  of  ownership 
(such  as  eligibility  to  corporate  offices,  or  the  right  to  vote 
at  corporation  meetings)  do  not  depend  upon  the  ownership 
of  the  specific  shares  which  are  the  subject  of  dispute,  but 

a  private  one,  wholly  dependent  on  Asylum    vs.    Bank,    4   Conn.    173; 

contract,    mandamus    will    not    be  Richardson  vs.  Mining  Co.,  7  Ohio 

granted.     Rosenfeld    vs.    Einstein,  Dec.  R.  133;  People  vs.  Miller,  39 

46  X.  J.  L.  479.     See  also  the  fol-  Hun  (N.  Y.),  557,  aff'd  114  N.  Y. 

lowing  cases   in   which   mandamus  636;  Baker  vs.  j\Iarshall,  15  Minn. 

was  refused  on  the  ground  that  the  171;  Durfee  vs.  Harper,  22  Mont. 

remedy  at  law  or  equity  was  ade-  354. 

quate.     Freon  vs.  Carriage  Co.,  42  *  46  Mo.  155. 

Ohio  St.  30;  State  vs.  Carriage  Co.,  ^Murray  vs.  Stevens,  110  Mass. 

9  Ohio  Dec.  Rep.  152;  Wilkinson  vs.  95. 

Providence    Bank,    3    R.    I.    22; 
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could  be  as  well  ami  fully  enjoyed  by  virtue  of  the  owner- 
ship of  an  equal  number  of  other  shares,  there  would  seem 
to  be  no  occasion  to  resort  to  the  extraordinary  remedy  of 
mandamus."' 

The  remarks  of  the  court  in  Wilkinson  vs.  Providence 
Bank,-  where  bank  stock  was  concerned,  are  interesting  in 
this  connection.  It  was  there  contended  that  the  remedy 
by  action  \vas  not  specific,  and  could  not  give  the  petitioner 
the  stock  and  the  corporate  rights  which  he  would  have  as 
the  recognized  holder  of  the  stock,  and  therefore  he  claimed 
to  be  entitled  to  the  specific  relief  afforded  by  mandamus. 
The  court  said  :  "  But  the  law  regards  bank  stock  as  a  sub- 
ject of  pecuniary  value  only,  capable  of  being  fully  com- 
pensated for  in  damages.  The  corporate  rights  are  merely 
incidental  to  the  stock,  and  of  no  value  except  in  connection 
with  it.  It  is  not  necessary  that  the  remedy  should  be 
specific ;  it  is  sufficient  if  it  be  adequate.  This,  the  court 
concludes,  is  the  settled  law  both  of  the  English  and  Ameri- 
can courts." 

The  question  has  been  also  fully  considered  in  a  case  in 
Pennsylvania,  and  the  law  stated  to  be  as  above  set  forth. 
In  that  case^  it  was  said  that  if  the  courts  were  inclined  to 
enlarge  the  remedy  by  mandamus,  it  could  not  be  done  in  a 
case  where  the  right  is  disputed,  where  no  public  interest  is 
involved,  where  no  specific  reason  is  shown  for  a  transfer  of 
a  specific  and  favored  thing,  and  where  the  remedy  by  ac- 
tion is  fully  complete.  It  was  accordingly  held  that  the 
purchaser  of  stock  in  a  corporation,  at  a  sale  under  execu- 
tion against  the  owner,  was  not  entitled  to  mandamus  against 

•  See  also  12  Kan.  147;  44  Cal.        '  3  R.  I.  22,  2.5. 
173;  17  Ad.  &  E.  (Q.  B.)  645;  Stack-       ^  Birmingham  Ins.  Co.  vs.  Com- 
eplo  vs.  Seymour,  127  Mass.  104.        monwealth,  92  Pa.  St.  72-77. 
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the  officers  of  the  corporation  who  refused  to  transfer  the 
stock  to  him  on  the  books  of  the  company.^ 

In  a  case  in  ^ew  York,  where  the  applicant  for  a  per- 
emptory writ  of  mandamus  sought  to  compel  a  railway 
company  to  issue  to  him  certain  certificates  of  stock — to 
conform  to  certificates  which  he  bad  previously  surren- 
dered, containing  the  statement  of  a  guaranty  by  another 
corporation  of  certain  interest — the  applicant  contending 
that  the  shares  which  the  company  offered  to  deliver  to 
him  in  exchano'e  for  those  surrendered  were  illegal,  the 
court  refused  to  grant  the  writ,  upon  the  ground  that  the 
stock  had  not  only  been  previousl}'  declared  legal  and  bind- 
ing, but  upon  the  further  ground  that  the  applicant,  if  ag- 


'  In  Iowa,  however,  it  has  been 
held  that  in  such  a  case  mandamus 
is  the  appropriate  remedy  under  the 
Code  of  1897,  §  4341;  Hair  vs.  Bur- 
nell,  106  Fed.  Rep.  280.  See  also 
to  same  effect:  Bailey  vs.  Stro- 
hecker,  38  Ga.  259;  People  vs.  Co., 
99  111.  355;  State  vs.  First  National 
Bank  of  Jeffenson,  89  Ind.  302; 
Memphis  Appeal  Pub.  Co.  vs.  Pike, 
9  Heisk.  (Tenn.)  697.  But  in 
Georgia  the  writ  vnll  not  issue  to 
an  officer  of  a  corporation  to  trans- 
fer stock,  except  where  it  has  been 
sold  judicially,  and  the  sheriff's  cer- 
tificate of  the  sale  has  been  pro- 
duced to  the  officer,  as  then  the 
latter  is  pro  hac  vice  a  public  officer 
under  the  Code  charged  with  an 
official  duty.  Bank  vs.  Harrison, 
66  Ga.  696;  Terrell  vs.  Georgia  R. 
R.  Co,  115Ga.  104. 

But,  notwithstanding  the  Code 
provision,  the  writ  will  not  issue,  un- 
less the  applicant's  right  to  the 
shares  is  clear,  or  where  there  is  an 


adequate  remedy  at  law.  Durham 
vs.  Monumental  Mining  Co.,  9  Ore. 
41.  If,  however,  the  corporation 
has  fraudulently  conveyed  away  its 
property,  the  wTit  will  issue. 
Slemmons  vs.  Thompson,  23  Ore. 
215. 

In  North  Carolina  it  was  held  in 
Morehead  vs.  Western  North  Caro- 
lina R.  R.  Co.,  96  N.  E.  Rep.  362, 
that  in  a  civil  action  to  compel  a 
railroad  company  to  transfer  to 
plaintiff  certain  of  its  shares  pur- 
chased by  plaintiff  under  an  attach- 
ment, the  plaintiff  was  entitled  to  the 
relief  demanded.  And  in  Wisconsin 
it  is  provided  by  the  Rev.  Stats. 
§  1752,  that  the  transfer  of  stock 
may  be  compelled  by  order  of  the 
circuit  court.  In  In  re  Klaus,  67 
Wis.  401,  an  order  was  made  to 
compel  the  secretary  of  a  corpora- 
tion to  transfer  on  its  books  a  share 
of  its  stock  which  had  been  assigned 
to  petitioner. 
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grieved,  had  au  adequate  remedy  for  any  damages  which 
he  may  have  sustained,  and  that  upon  familiar  principles 
the  writ  should  not  issue  in  sucli  a  case.' 

But  the  writ  is  sometimes  granted  especially  when  au- 
thorized b}^  statute,  and  the  two  English  cases  heretofore 
cited  ^  are  instances  in  which  the  courts  have  granted  the 
writ  to  compel  corporations  to  transfer  shares.  In  the 
Norris  case  stress  was  laid  on  the  fact  that  the  company 
were  established  by  royal  charter,  which  made  it  their 
duty  to  keep  the  registei',  and  insert  tiie  names  of  the 
proprietors,  in  which,  it  was  said,  the  public  are  largely 
interested.^ 

And  such  appears  to  be  the  view  which  was  taken  of  the 
matter  by  a  decision  in  South  Carolina.^     There  it  was  held 

»  People  ex  rel.  Content  vs.  Metro-  ^  See  7  .\lb.  L.  J.  135  (Feb.  14. 

politan  R.  R.  Co.,  26  Hun,  82.  1880). 

See  also  to  same  effect  State  vs.  *  Townsend  vs.  Mclver,  2  So.  Car. 

Carpenter,    51    Ohio   St.    83.     Xor  (n.  s.)  25. 

will  the  writ  be  j^ranted  if  the  peti-  In  some  of  the  other  States  also, 

tioner's  right  is  not  clear.     Townes  mandamus  has  been  issued  to  com- 

vs.  Nichols,  73  Me.  515;  State  of  pel  the  transfer  of  shares.     Thus  in 

Nevada  vs.  Guerrero,  12  Nev.  105.  People  vs.  Crockett,  6  Cal.  112,  a 

But  in  South  Carolina,  when  an  railroad  company  was  compelled  to 

act  of  the  legislature  provided  that  enter  a  transfer  of  its  stodc  by  a 

a  county  should  receive  from  a  rail-  stockholder   to   the    applicant,    its 

road  company  preferred  stock  to  charter    providing    that    transfers 

the  amount  of  bonds  which  the  act  should  not  be  valid,  except  as  be- 

authorized  the  county  to  issue,  it  tween  the  parties,  until  entered  in 

was  held  that  a  writ  of  mandamus  the  book  of  .stockholders, 

might  prescribe  a  fonn  of  certificate  And  in  Indiana    mandamus   has 

in  accordance  with  the  act.     State  Lssued  in  several  instances  to  com- 

vs.  Cheraw,  16  S.  C.  524.  pel  such  a  transfer.     Greenmount 

'  Norris  vs.  Irish  Land  Co.,  8  El.  Turnpike  Co.  vs.  Bulla,  45  Ind.  1 

&  Bl.  511;  Ward  vs.  Southea.stern  (the  statute  providing  that  a  corpo- 

Ry.  Co  ,  29  L.  J.  (Q.  B.)  177;  2  El.  ration  could  be  compelled  to  per- 

&  El.  812.     See  also  Reg.  vs.  Mid-  form  an  act  which  the  law  specially 

land   Ry.   Co.,   9   L.   T.   R.   N.   S.  enjoins);  State  v.s.   Bank,  89  Ind. 

151.  302  (compelling  the  registration  of 
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that  while  mandamus  to  compel  a  transfer  of  stock  will  not 
be  granted  where  there  has  been  no  demand  and.  refusal  to 
make  the  transfer,  yet,  where  the  rules  of  the  company  re- 
quired that  the  certificate  of  stock  should  be  transferred 
"  in  person  or  by  attorney,"  at  the  office  of  the  company, 
and  it  appeared  that  a  demand  had  been  made  by  letter, 
and  that  the  officers  of  the  company  had  peremptorily  re- 
fused to  permit  the  transfer  to  be  made,  it  was  not  neces- 
sary to  show  that  the  useless  ceremonj^  of  appearing  at  the 
office,  and  there  demanding  the  transfer,  had  been  observed. 
It  was  further  held  that  where  thfe  stock  sought  to  be 
transferred  is  owned  b}'^  a  corporation,  whose  directors,  be- 
ing vested  with  the  necessary  power  to  that  end,  authorize 
its  president  to  sell  it,  a  contract  of  sale  b}^  him  shows  a 
sufficient  legal  and  equitable  title  in  the  purchaser  to  en- 
title him  to  the  writ  of  mandamus  to  compel  the  officers  to 
transfer  the  stock  to  him.  It  is  no  ground  of  objection  to 
the  issuing  of  a  writ  of  mandamus  to  compel  the  transfer 
of  stock  that  the  purchasers  have  joined  with  the  sellers  in 
the  application  for  the  writ.  Though  it  be  true  that  man- 
damus will  not  lie  unless  the  duty  to  be  pei'formed  is  one 
in  which  the  public  have'  an  interest,  and  not  even  then 
when  the  party  demanding  the  writ  has  another  plain  and 
adequate  remedy,  yet  the  dut}'  of  the  officers  of  a  railroad 
corporation  to  permit  the  transfer  of  its  stock,  is  one  in 

shares  sold  under  execution).  But  shares,  when  the  rij^ht  of  the  appU- 
if  one  has  only  an  equitable  interest  cant  has  been  fully  established. 
in  the  .shares,  mandamus  will  not  State  vs.  Orleans  R.  R.  Co.,  38  La. 
issue.  Burnsville  Turnpike  Co.  vs.  Ann.  312.  See  19  Am  &  Enp;. 
The  StAte,  119  Ind.  382.  And  see  Enc.  of  Law,  2d  cd.  pp.  881-2, 
Helm  vs.  Swijojgett,  12  Ind.  104;  and  cases  cited;  Spelling  on  In- 
State  vs.  Canal,  4  Ind.  495.  So  junctions  and  other  Ex.  Leg.  Rem. 
also  in  Louisiana,  mandamus  will  2d  od.  §§1615-17. 
i.ssue  to  compel  a  transfer  of  railroad 
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which  the  public  have  a  sulficiciit  interest  to  warrant  the 
court  in  issuing  the  writ  of  mandamus  to  compel  its  perform- 
ance ;  and  the  remedy  by  action  ag-ainst  the  officers  of  the 
corporation  to  recover  damages  for  their  refusal  to  permit 
the  transfer  is  too  doubtful  anil  uncertain  in  its  character 
to  supersede  the  specific  and  speedier  remedy  by  mandamus. 

V.  The  Effect  of  Usury  upon  Stock  Transactions. 

In  England  usury  was  at  a  very  early  period  made  a  penal 
offence  by  statute.  The  earliest  of  these  acts  was  passed 
to  prevent  Brokers  loaning  money  at  exorbitant  or  usurious 
rates ;  and,  if  we  may  be  permitted  to  judge  from  the  se- 
verity of  these  enactments,  it  would  appear  that  the  offence 
must  have  been  a  very  common  one.  By  statute  8  Hen. 
A'll.  c.  6,  Brokers  of  such  bargains  were  to  be  set  in  the 
pillory,  iin|)risoned  half  a  year,  and  lined  twenty  pounds. 
This  statute  likewise  disabled  offending  Brokers  from  ever 
acting  again.  But  different  views  have  at  length  prevailed 
in  England  as  to  the  propriety  of  regulating  usury  by  such 
severe  methods,  and,  in  ccmsequence,  all  laws  relating  thereto 
have  been  jM'operly  repealed  and  abrogated.'  But  in  this 
countiy  usury  is  still  prohibited  by  the  statutes  of  the  va- 
rious States,'^  and  it  becomes  an  important  element  to  con- 
sider in  connection  with  the  business  of  Stock-brokers,  be- 
cause in  the  transaction  of  their  business  enormous  sums  of 
money  are  daily  loaned,  and  perhaps  in  no  other  business 
is  the  utter  futility  of  usury  laws  so  glaringly  demonstrated. 

Usury  is  nothing  more  than  the  charging  of  a  rate  for 

■  Stat.  17  &  18  Vict.  c.  90.  laws  enablinj^  the  parties  by  special 

^  Except  Maine,   which  repealed  contract  to  agree  upon  any  rate  of 

its  usury  law  in  1870.     And  except  interest,  thus  practically  abolishing 

in  the  States  which  have  enacted  the  usury  law.     See  page,  860. 
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the  use  of  money  in  excess  of  the  sum  fixed  by  the  legisla- 
ture, which  latter  is  called  interest ;  but  it  is  manifest  that 
the  rate  for  the  loan  of  money  cannot  be  successfully  fixed 
by  a  rule  of  law,  because  the  charges  for  money,  just  as  for 
other  commodities,  are  constantly  varying  in  accordance 
with  the  demand  and  supply.^  If  there  is  a  surplus  of  cap- 
ital in  the  market,  the  rate  for  the  loan  of  money  will  be 
low ;  if,  on  the  other  hand,  capital  is  scarce,  the  rate  will 
naturally  rise.  Consequently,  the  usury  laws  are  daily 
evaded  and  broken,  and  will  continue  to  be  until  the  legis- 
latures of  the  different  States  abolish  them  altogether.^     As 

*  Usury  has  been  aptly  defined  lib.  12,  tit.  6,  lex  26;  lib.  50,  tit.  16, 

"to  be  the  taking  or  contracting  for  lex    121).      In    common  law  what- 

exorbitant  interest  for  the  forbear-  ever  exceeded  the  legal  rate  of  in- 

ance  of  the  principal.     Sometimes  terest  was  termed  usury,  and  not 

the  thing  taken  or  contracted  for  is  the  mere  act  or  contract  of  lending 

so-called,  in  which  sense  ^isury  and  out  the  money  for  hire"  (Addison 

interest  are  nearly  synonymous,  and  on  Cont.   [2d  Am.   from  4th  Eng. 

differ  only   in  the   quantity  of  the  ed.]  417).     But  there  was  no  such 

compensation  which  is  to  be  paid  for  offence  as  usury  at  common  law, 

the  use  of  the  principal;  the  former  Tyler  on  Usury,  64;  see,  however, 

implying  that  it  is  exorbitant,  the  Ord.  on  Usury,  17.     See  the  early 

latter  that  it  is  lawftd"   (Ord.  on  usury  laws  in  England  set  forth  and 

Usury,  1).     See  Tyleron  Usurj"-,  92;  commented  upon  in  an  interesting 

also  Chitty  on  Cont.  (6th  Am.  ed.)  work,    Murray's    Hist,    of    Usury 

701.  (Phila.      1866),     44-62.       Brokers 

A   few  historical   suggestions   in  were  likewise  punished  for  usury  by 

reference  to  this  subject,  as  it  bears  stat.  13  Eliz.  c.  8,  §  4;  and  by  stat. 

upon  Brokers,  may  not  be  uninter-  12  Anne,  st.  2,  c.  16,  they  were  to 

esting.     Addison  says:  "The  taking  suffer  imprisonment  for  half  a  year 

of  hire  or  reward  for  the  use  of  mon-  for  the  offence.     As  to  the  policy 

ey  is  denominated,  in  Scripture  and  and  object  of  this  statute,  see  per 

in  the  Roman  and  Continental  law,  Lord  Redesdale,  Drew  vs.  Power,  1 

u.sury.     Usury     appears    to    have  Sch.  &  Lef.  194,  19.5;  per  Best,  C.  J. 

been    prohibited    at    Rome    in    the  Anonymous,   .3   Bing.    196;  Murray 

first  ages  of  the  commonwealth,  but  Hist,  of  Usury;  Loyd  vs.  Williams, 

it  was  afterwards  sanctioned  by  the  3  Wils.  2.59. 

law,  a.s  appears  from  numerous  pas-       '  The  States  and  Territories  which 

sages  in  the  Code  and  Digest  (Cod.  have   .statutes   against    the   taking 

lib.  3,  tit.  1;  lib.  4,  tit.  32,  lex  27;  of  unlawful  interest  are  Alabama, 
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the  laws  against  usury  still  exist  in  many  of  the  States,  it 
will  be  our  duty  brief!}-  to  set  forth  some  of  the  general 
rules  and  decisions  of  the  English  and   American  courts 


Delaware,  Missouri,  Nebraska,  New 
Jersey,  New  Mexico,  North  Carolina, 
North  Dakota,  Oklahoma,  Oregon, 
South  Carolina,  South  Dakota, 
Texas,  Virginia  (when  the  contract 
is  in  writing),  Washington,  Wis- 
consin and  Wyoming.  In  Connecti- 
cut, Georgia,  Maryland,  Michigan, 
Mississippi,  New  Hampshire,  Ohio, 
Pennsylvania,  Vermont,  Virginia, 
West  Virginia  and  Alaska,  the  rate 
of  interest  is  prescribed  by  statute, 
with  a  provision  that  if  more  is 
agreed  to  be  taken,  the  excess  shall 
be  forfeited.  A  similar  statute  ex- 
ists in  Tennessee. 

In  some  of  the  States  and  Terri- 
tories the  rate  may  be  agreed  upon 
by  the  parties  up  to  seven,  eight, 
ten  or  twelve  per  cent.  This  is  so 
of  Arkansas,  Georgia,  Idaho,  Illi- 
nois, Indiana,  Indian  Territory, 
Iowa,  Kansas,  Kentucky,  Loui.siana, 
Michigan,  Minnesota,  Mississippi, 
New  Mexico,  North  Dakota,  Ohio, 
Oregon,  South  Dakota,  Wisconsin, 
and  Wyoming,  also  of  the  District 
of  Columbia. 

In  several  of  the  States,  and  the 
Territory  of  Arizona,  the  rate  by  law 
is  fixed,  but  the  parties  may  agree 
by  special  contract  as  to  any  rate 
whatever.  This  is  so  of  California, 
Colorado,  Florida,  Massachusetts 
(except  as  to  loans  under  $1,000 
when  eighteen  per  cent  may  be 
charged),  Montana,  Nevada,  Rhode 
Island  and  I'tah. 

In  New  York  usury  vitiates  and 
destroys  the  entire  contract,   and 


both  principal  and  interest  are  lost 
thercb}';  and  one  of  the  severest 
cases  upon  the  subject  is  Knicker- 
bocker Life  Ins.  Co.  vs.  Nelson,  87 
N.  Y.  154.  In  that  State  the  pro- 
hibition against  usury  was  formerly 
enforced  by  a  provision  that  any 
person  violating  the  law  should  be 
deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  should 
be  punished  by  fine  not  exceeding 
$1,000,  or  imprisonment  not  ex- 
ceeding six  months,  or  both.  Law 
of  1837, c. 430,  §6.  But  this  section 
was  repealed  by  L.  1886,  c.  593,  §  1, 
subd.  12. 

And  a  statute  similar  to  the  New 
York  statute  has  been  passed  in 
Minnesota.  It  was,  however,  pro- 
vided by  statute  in  New  York  (L. 
1882,  c.  409,  §§  08,  69),  that  private 
bankers  should  be  exempt  from  the 
usury  laws.  See  Perkins  vs.  Smith, 
116  N.  Y.  441;  Carley  vs.  Todd,  83 
Hun,  53;  Hawley  vs.  Kountze,  16 
Misc.  249.  But  this  statute  was  re- 
pealed by  L.  1896,  c.  548,  and,  by 
the  Banking  Law,  §  55,  such  banks 
cannot  recover  interest  if  more 
than  the  legal  rate  is  reserved,  and 
twice  the  amount  of  interest  paid 
may  be  recovered  by  the  borrower. 
Double  the  amount  of  interest  paid 
may  be  recovered  under  this  statute, 
notwithstanding  decisions  to  the 
contrary  of  the  Federal  courts, 
under  a  similar  Federal  statute  of 
June  3,  1864;  Caponigri  vs.  Altieri, 
21  Misc.  (N.  Y.)  510;  but  only  in  a 
direct  action,  and  not  on  a  counter- 
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upon  the  subject,  so  far  as  they  concern  transactions  in 
stocks  and  securities  by  Brokers. 

It  is  a  fundamental  doctrine  governing  the  law  of  usury 
that  to  establish  usury,  a  loan  or  forbearance  of  money,  or 
its  equivalent,  is  in  the  contemplation  of  the  parties.  If 
neither  of  these  elements  exists,  there  can  be  no  usury,  how- 
ever unconscionable  the  contract  may  be.^  In  Orvis  vs. 
Curtis'^  it  appeared  that  plaintiff,  a  member  of  a  firm  of 


claim.  S.  c.  29  App.  Div.  (N.  Y.) 
304. 

It  is  also  provided  by  statute  in 
New  York  (L.  1882,  c.  237,  and 
The  Banking  Law,  §  56),  that  on 
advances,  repayable  on  demand,  of 
not  less  than  $5,000,  on  certificates 
of  stock  and  deposit,  and  other  se- 
curities particularized,  pledged  as 
collateral  for  such  repayment,  such 
compensation  for  making  same  may 
be  paid  as  may  be  agreed  upon  be- 
tween the  parties. 

This  statute  was  held  to  apply  to 
all  of  the  securities  mentioned  in 
the  act,  although  all  of  these  (ex- 
cept bills  of  exchange)  might  not  be 
strictly  negotiable.  Frost  vs. 
Stokes,  23  (J.  &  S.)  N.  Y.  Super. 
Ct.  76,  aff'd  122  N.  Y.  637.  And 
the  mere  deposit  of  certificates  of 
stock  with  trustees  does  not  make 
them  non-negotiable.  Id.  And  in 
Hawley  vs.  Kountze,  6  App.  Div. 
217,  it  was  held  that  the  effect  of 
the  statute  was  to  remove  transac- 
tions of  the  kind  mentioned  in  it 
from  the  operation  of  the  Usury 
Law  of  the  State. 

The  New  York  Code  of  Civil  Pro- 
cedure, §  1911,  also  provides  for  the 
tran.sfer  of  a  cause   of  action   for 


usury.  A  transferee  may,  under 
this  section,  sue  in  equity  for  the 
delivery  of  a  note  and  stocks  as- 
signed as  collateral.  Dickson  vs. 
Valentine,  6  N.  Y.  Supp.  540. 

Special  provisions  as  to  building 
and  loan  associations  have  been 
made  in  Alabama,  California,  Flor- 
ida, Kansas,  Kentucky,  Missouri, 
Montana,  Nebraska,  Oregon,  and 
Vermont. 

In  Delaware  also,  any  one  suing 
may  recover  from  the  usurious 
lender,  one  half  the  amount  lent, 
for  his  own  use,  and  one  half  for  the 
use  of  the  State. 

In  Maine,  six  per  cent  was  the 
legal  rate  of  interest  in  the  absence 
of  an  agreement  in  writing  (Rev. 
Stats,  c.  45),  but  this  statute  was 
repealed  in  1870. 

Congress  has  provided  by  statute 
as  to  what  interest  shall  be  allowed 
national  banks,  and  as  to  forfeitures 
for  usury. 

'  Orvis  vs.  Curti.ss,  1.57  N.  Y.  657 
Meaker  vs.  Fiero,  145  N.  Y.  165 
Struthers  vs.  Drexel,  122  U.  S.  487 
State  Bank  vs.  Coquillard,  6  Ind 
232;  Webb  on  Usury,  §  20. 

M57  N.  Y.  657. 
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Stock-brokers,  and  defendant,  entered  into  a  written  agree- 
ment for  the  purpose  of  purchasing  in  the  market,  and 
carrying,  500  shares  of  the  capital  stock  of  the  American 
Cotton  Oil  Coni])any.  This  agreement  was,  it  further 
appeared,  in  substance  a  j(jint  partnership  between  the 
parties  to  deal  in  the  stock  in  question  in  order  to  make 
a  profit.  The  plaintiff's  purpose  was  to  bu}^  stock  at  de- 
fendant's risk,  securing  to  his  firm  the  brokerage  com- 
missions, and  interest  on  the  investment,  and  that  he  was 
to  be  guaranteed  from  all  loss,  and  that,  in  any  event, 
he  should  have  a  profit  of  $5000  out  of  the  transac- 
tions, which  were  to  be  closed  in  six  months,  and  the 
agreement  so  provided.  There  was  a  large  loss,  and,  in 
settlement  thereof,  defendant  gave  plaintiff  a  note  for 
$4000.  It  also  appeared  that  there  was  no  proof  that 
plaintiff  intended  to  loan  money  to  defendant.  It  was 
held  that  the  contract  was  one  of  partnership,  and  that 
the  defence  of  usury  was  not  applicable. 

In  relation  to  contracts  affected  by  any  usurious  con- 
sideration, the  general  rule  is  that  they  are  void  in  what- 
ever form  or  garb  the  vice  may  appear.  Sometimes  the 
interest  is  lost,  and  sometimes  the  entire  principal,  but  this 
mainly  depends  upon  the  severity  of  the  laws  in  force 
where  the  parties  happen  to  contract.  There  appears  to  be 
some  conflict  among  the  writers  as  to  whether  usury  did 
not  exist  at  common  law,  but  upon  the  merits  of  that  con- 
tention it  is  unnecessary  for  the  purposes  of  this  woik  to 
pass  any  opinion,  further  than  to  say  that  the  law  in  this 
country  and  in  England  has  always  found  its  strongest 
sanction  in  positive  legislative  enactments.  It  has  been 
decided,  however,  that  unless  there  is  a  law  which  limits 
\he  rate  of  interest  to  be  charged  for  the  use  of  money, 
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there  can  be  no  usury .^  Owing  to  the  fact  that  the  exist- 
ence of  usurious  contracts  is,  as  a  general  thing,  zealously 
concealed  by  the  parties  under  the  guise  of  honafide  trans- 
actions, the  courts  have  always  been  compelled  to  show 
the  utmost  ingenuity  in  tracing  them  out ;  but  the  prin- 
ciple upon  which  such  contracts  are  sifted  by  the  courts  is 
to  consider  whether  the  particular  transaction  is  really  a 
sale  of  goods  or  stocks,  or  a  corrupt  loan  of  money  irre- 
spective of  the  form  under  which  it  may  appear.  As  was 
said  by  the  late  Judge  Allen ,^  "  The  shifts  and  devices  of 
usurers  to  evade  the  statutes  against  usury  have  taken  every 
shape  and  form  that  the  wit  of  man  could  devise;  but  none 
have  been,  allowed  to  prevail.  Courts  have  been  astute  in 
getting  at  the  true  intent  of  the  parties  and  giving  effect 
to  the  statute." 

The  rule  is  established  that  where  a  party  loans  another 
stock  at  its  face  value,  and  the  stock  is  selling  then  below 
that  figure,  or  sells  the  stock  for  less  than  its  face  value,  and 
loans  the  produce  thereof  for  the  face  value  of  the  same,  or 
for  more  than  its  real  value  at  the  time,  reserving^  interest 
thereon,  the  contract  is  clearly  a  loan  of  money,  and  is 
usurious  and  void. 

Thus,  to  cite  an  early  case,  where  the  defendant  lent  the 

•  Newton  vs.  Wilson,  31  Ark.  484.  2  N.  H.  42;  Gray  vs.  Bennett,  2 

See  also  Hagood  vs.  Atkin,  .57  Tex.  Mete.   (Mass.)  522.     See  also  Par- 

511;  Exchange  Bank  vs.  Swepson,  malee    vs.    Lawrence,   48  111.   331; 

1  Lea  (Tenn.),  355;  Fisher  vs.  Bid-  Fuyetteville  Bank  vs.  Lutterloh,  81 

well,    27    Conn.    .3G3;    Ballard    vs.  N.  C.  142;  Lowe  vs.  Waller,  2  Doug. 

Bank,  61  Ga.  4.58;  Davis  vs.  Hoy,  2  7.36;  Whitworth  vs.  Adams,  5  Rand. 

Aik.  (Vt.)  303;  Reynolds  vs.  Neal,  333;  Lloyd  vs.  Scott,  4  Pet.  (U.  S.) 

91  Ga.  609;  Coleman  vs.  Comrains,  221. 

77  Cal.  548.     The  following  case.T  ^  Quackenbos  vs.  Sayre,  62  N.  Y. 

hold   that   u.sury    wa.s   milawful   at  346. 
common  law.     Houghton  vs.  Page, 
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plaintiff  a  sum  of  money  by  selling  out  £1000  South  Sea 
annuities  which  at  that  time  were  under  ])ar,  and  sold  at  a 
loss  of  £76  upon  the  whole,  and  })aid  tlie  plaintiff  the 
money  and  took  a  mortgage  from  him  for  £1000,  at  5  per 
cent  interest,  all  of  wliidi  j)laintiff  paid,  thecourt,  on  a  bill 
subsequently  brought  inter  alia  to  recover  the  £76,  etc., 
held  the  transaction  to  be  a  shift  within  the  statute  of 
usury,  and  directed  the  defendant  to  repay  the  difference 
between  the  price  at  which  the  stock  was  sold  and  its  face 
value.^ 

So  if  several  securities  be  given  upon  a  usurious  contract, 
one  for  the/)rmcyw^  and  a  different  one  for  the  interest, 
both  are  void  ;^  and  promissory  notes  given  upon  a  loan  of 
stock  above  its  real  value  are  void.^ 

And,  in  Parker  vs.  Kamsbottom,'*  Bayle}^  J.,  laid  down 
the  rule  as  follows  :  "  The  original  contract  was  for  the  re- 
turn of  the  stock  lent.  That  was  a  legal  bargain.  The 
stock,  when  originally  sold,  produced  £10,083  ;  but  in  Sep- 
tember, 1815,  it  was  worth  only  £8437,  and  therefore,  when 
the  new  bargain  was  made,  P.  lent  a  thing  of  the  value  of 
£8437,  and  stipulated  for  a  return  of  $10,083,  with  5  per 
cent  interest  on  the  latter  sum.  That  was  clearly  usu- 
rious." 

Perhaps  one  of  the  best-known  cases  on  this  subject  is 
Doe  vs.  Bai-nard.  There  the  mortgagee,  in  an  action  of 
ejectment,  was  called,  and  stated  that,  when  he  api^lied  to 
plaintiff's  testator  for  the  loan,  the  latter  stated  that  all  his 
money  was  in  the  funds,  and  that  to  sellout  his  stock  then 

'  Moore  vs.  Battie,  Amb.  371.  ^  Archer  vs.  Putnam,  12  Smed.  & 

2  Roberts  vs.  Trenayne,  Cro.  Jac.  M.  (Miss.)  286. 

508;  White  vs.  Wright,  4  B.  &  C.  ^5  B.  &  C.  257;  s.  c.  3  D.  &  R. 

273.  138. 
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at  T3  would  result  in  considerable  loss  ;  but  that  if  the  mort- 
gagor would  take  it  at  75  he  should  have  the  sum  wanted  ; 
and  thereupon  the  latter  received  £1500  on  those  terms  in 
stock  valued  at  75,  which  he  sold  on  the  same  day  at  72^, 
at  a  loss  of  nearly  £60  ;  and  it  was  held  by  Lord  Kenyon 
that  the  transaction  was  usurious,^ 

So  in  a  case  in  the  State  of  New  york,^  which  the  Court 
of  Appeals  held  was  not  distinguishable,  in  its  minutest  cir- 
cumstances, from  that  of  Doe  vs.  Barnard,  where,  upon  ap- 
plication to  one  for  a  loan  of  money,  he  declined,  but  offered 


^  Doe  vs.  Barnard,  Esp.  N.  P. 
Cas.  11.  See  also  Eagleson  vs. 
Shotwell,  1  Johns.  Ch.  536;  Smart 
vs.  Mechanics'  Bank,  19  Johns.  496; 
Valley  Bank  vs.  Stribhng,  7  Leigh, 
26;  Parker  vs.  Ramsbottom,  3 
Barn.  &  C.  267;  Powney  vs.  Blom- 
berg,  14  Sim.  179;  Boldero  vs.  Jack- 
son, 11  East,  612;  Johnson  vs. 
Williamhurst,  1  L.  J.  Ch.  112;  Rose 
vs.  Dickson,  7  Johns.  196;  Little  vs. 
Barker,  1  Hoff.  (N.  Y.)  487;  Black 
vs.  Ryder,  5  Daly,  304;  Cleveland 
vs.  Loder,  7  Paige,  557;  Hawley  vs. 
Kountz,  6  App.  Div.  217;  Stribbling 
vs.  Bank,  5  Rand.  132;  Bull  vs. 
Douglass,  4  Munf.  303;  Greenhow 
vs.  Harris,  6  Munf.  472;  City  Loan 
Co.  vs.  Cheney,  61  Minn.  83;  Kelley 
vs.  Lewis,  4  W.  Va.  461. 

'  Quackenbos  vs.  Sayre,  62  N.  Y. 
344 

But  when  an  agreement  contained 
an  option  to  buy  back  stock  at  the 
price  paid  for  it  by  plaintiffs,  with 
one  per  cent  per  month  added,  the 
defense  of  usury  is  not  sustained,  in 
the  absence  of  evidence  outside  the 
agreement  itself.  Phillips  vs.  Ma- 
son, 21  Supp.  fX.  Y.)  842. 

55 


As  to  what  constitutes  usury  in 
the  sale  of  bonds,  see  also  Moncure 
vs.  Dermott,  19  Pet.  (U.  S.)  345; 
Miller  vs.  Coates,  4  T.  &  C.  (N.  Y.) 
429;  Townsend  vs.  Corning,  1  Barb. 
627;  Mumford  vs.  Insurance  Co.,  4 
N.  Y.  463;  Curtis  vs.  Leavitt,  15  N. 
Y.  9;  Brown  vs.  Champhn,  66  N.  Y. 
214;  Holmes  vs.  Manning,  150 
Mass.  211;  Shermerhorn  vs.  Trust 
Co.,  14  Barb.  131;  Downington  vs. 
Meeker,  11  N.  J.  Eq.  362;  England 
vs.  Moore,  4  Hous.  (Del.)  289; 
Moore  vs.  Woodworth,  83  N.  C.  531; 
Hausbrough  vs.  Baylor,  2  Munf. 
(Va.)  36;  Catney  vs.  Blair,  1  Rich. 
Eq.  (S.  C.)  41;  Gibson  vs.  Fristoe,  1 
Call.  (Va.)  62;  Bell  vs.  Calhoun,  8 
Grat.  (Va.)  22;  Swanson  vs.  White, 
5  Humph.  (Tenn.)  373;  Camp- 
Ijells  vs.  Patterson,  11  Leigh  (Va.), 
113;  Butler  vs.  Co.,  94  Ga.  562; 
Chase  vs.  Co.,  49  Minn.  Ill;  Mem- 
phis vs.  Bethel,  17  S.  W.  Rep.  191; 
Orchard  vs.  School  District,  14  Neb. 
378;  Danville  vs.  Sutherlin,  29 
Grat.  (Va.)  555;  Clark  vs.  Des 
Moines,  19  Iowa,  199;  Kelley  vs. 
Louis,  4  W.  Va.  461. 
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to  and  did  nominally  sell  to  the  applicant,  upon  a  credit, 
certain  railroad  bonds  at  an  exorbitant  price,  which  he 
knew  the  latter  did  not  want  and  could  only  use  as  a  sub- 
stitute for  and  as  a  means  of  raising  the  money,  the  trans- 
action was  considered  not  as  a  bona  fide  sale,  but  as  a 
usurious  loan.  The  court  strongly  condemned  the  whole 
transaction  as  a  plain  and  most  palpable  attempt  to  evade 
the  statute  of  usury  by  an  old  and  worn-out  contrivance. 

And  where  the  directors  of  a  bank  proposed  to  sell  de- 
fendant 100  shares  of  bank  stock  at  par  ($100  each),  for  the 
price  whereof  they  agreed  to  renew  and  discount  his  note 
for  810,000,  secured  not  by  a  pledge  of  the  stock,  as  defend- 
ant had  offered,  but  by  other  persons  joining  him  in  the 
note  as  makers,  etc.,  the  note  to  be  regularly  renewed  every 
60  days,  and  the  discounts  paid  according  to  the  custom  of 
the  bank  for  and  during  the  term  of  18  months  ;  and  also 
that  S.  should  have  a  loan  of  $2500  for  the  same  term,  etc.; 
to  which  defendant  assents,  and  the  notes  are  accordingly 
made  and  discounted,  defendant  and  the  directors  both 
knowing  that  the  utmost  value  of  the  stock  in  the  market 
at  the  time  was  but  $80  per  share — held,  this  was  a  sale  of 
the  stock  at  an  exorbitant  price,  coupled  with  a  loan  of 
money,  arising  out  of  a  proposition  to  borrow  money  ;  the 
sale  and  the  loan  one  entire  contract,  inseparably  connected 
with  each  other,  and  the  one  made  dependent  on  the  other ; 
and  the  transaction  and  defendant's  notes  made  and  dis- 
counted by  the  bank  in  pursuance  of  the  agreement  were 
usurious.' 

In  Barnard  vs.  Young  ^  the  M.  K.  said  :  "  The  case  of  For- 
rest vs.  Elwes^  differs  from  this  in  the  very  point  in  which 

'  Valley    Bank   vs.    Stribling,    7       ^  17  Ves.  44. 
Leigh,  26.  '  4  Ves.  492. 
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I  conceive  the  usury  to  consist.  In  that  case  the  objection, 
though  at  first  made,  was  propei-ly  given  up ;  as  though  it 
is  true,  if  the  stock  had  risen,  the  lender  might  have  had 
more  than  principal  and  legal  interest;  yet  on  the  other 
hand,  if  it  had.  fallen,  he  would  have  had  less,  as  he  had  no 
option  to  have  stock  or  money  ;  but  the  borrower  could 
have  discharged  himself  by  merely  replacing  the  stock. 
Here  the  security  is  of  this  kind.  The  lender  is,  at  his  elec- 
tion, to  have  his  principal  and  interest,  or  to  have  a  given 
quantity  of  stock  transferred  to  him.  His  principal  never 
was  at  any  hazard,  as  he  was  at  all  events  sure  of  having 
that  with  legal  interest,  and  had  the  chance  of  an  advantage 
if  the  stock  rose.  It  was  usurious  to  stipulate  for  that 
chance.  In  fact,  the  stock  did  rise,  and  if  the  contract  had 
been  performed  he  would  have  had  principal  and  interest 
and  a  very  large  premium.  Though  not  probably  so  in- 
tended, this  is,  in  fact,  an  usurious  contract."  ^ 

So  in  White  vs.  Wright,-^  the  lender  of  stock,  besides  re- 
serving to  himself  the  dividends  by  way  of  interest,  took 
the  option  of  deciding  at  a  future  day  whether  he  would 
have  the  stock  replaced,  or  the  sum  produced  by  the  sale  of 
it  repaid  to  him  in  money,  with  five  per  cent  interest ;  and 
it  was  held  that  this  bargain  was  usurious,  and  that  it  made 
no  difference  whether  the  whole  of  the  agreement  was  con- 
tained in  one  instrument,  or  whether  the  lender  procured 
the  execution  of  two  instruments,  by  one  of  which  he 
migiit  compel  the  replacing  of  the  stock,  by  the  other  the 
payment  of  the  money  and  the  interest.  Bayley,  J.,  and 
his  associates,  were  clearly  of  the  opinion  that  the  case  fell 

'  See  also  Chippendale  vs.  Thurs-       M  B.  &  C.  273. 
ton,  1  Moody  k  M.  411;  Cleveland 
vs.  Loder,  7  Paige,  .557. 
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within  the  statute.  "  A  party,"  said  he,  "  may  lawfully 
lend  stock  to  be  replaced,  or  he  uiay  lend  the  produce  of  it 
as  money,  or  he  may  give  the  borrower  the  option  to  repay 
it  either  in  the  one  way  or  the  other.  But  he  cannot  legally 
reserve  to  himself  a  right  to  determine  in  future  which  it 
shall  be.  It  is  not  illegal  to  reserve  the  dividends  by  way 
of  interest  for  stock  lent,  although  they  may  amount  to 
more  than  five  per  cent  on  the  produce  of  it,  for  the  price 
of  stock  may  fall,  and  then  the  borrower  would  be  a 
gainer.''  ^ 

In  Smedley  vs.  Eoberts,-  decided  in  1811,  it  appeared  that 
plaintiff  owed  the  defendant  Stock-brokers  £8237  on  the 
13th  of  December,  and  defendants  proposed  to  continue  the 
loan  of  this  money  till  the  l<»th  of  January  following,  on 
plaintiffs  pledging  £10,000  omnium  with  them,  which  he 
did,  they  advancing  him  £1000,  and  agreeing  to  return  the 
scrip  receipts  on  receiving  three-eighths  higher  than  the 
price  on  the  13th  of  December.  It  was  held  that  as 
the  three-eighths  increase  was  more  than  £5  per  cent  per 
annum  for  the  money  foreborne,  the  transaction  was  un- 
doubtedly usurious.  Owing,  however,  to  the  unsatisfactory 
character  of  the  plaintiff's  testimony,  the  jury  found  for 
the  defendants. 

But  a  loan  at  more  than  the  legal  rate  of  interest  is  not 
usurious  if  by  the  repayment  of  the  principal  the  borrower 
may  avoid  the  interest.^     Nor  is  a  mere  loan  of  stock  usuri- 

'  See    Boldero    vs.    Jackson,    11  of  142  shares  of  bank  stock  for  a 

East,   611;    Robbins    vs.    Dillaye,  year,  172  shares  of  the  same  stock, 

4  Ab.  (N.  Y.)  Ct.  App.  Dec.  71.  is  not  usurious,  as  the  172  shares, 

'  2  Camp.  Nisi  P.  R.  606.  with  dividends,  may  not  be  worth 

3  Roberts  vs.  Trenayne,  Cro.  Jac.  more  than  the  142  lent.     Steptoe 

508.  vs.  Harvey,  7  Leigh,  501.     See  algo 

An  agreement  to  take  for  a  loan  Pike  vs.  Ledwell,  .5  Esp.  N.  P.  G. 
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ous,  nor  the  payment  of  the  dividends  in  the  meantime, 
though  they  exceed  the  legal  rate  of  interest.'  Nor  is  the 
loan  of  money  usurious  produced  by  the  sale  of  stocks,  on 
an  agreement  that  the  borrower  shall  replace  that  stock  on 
a  certain  day,  op  repay  money  on  a  subsequent  day,  with 
such  interest  in  the  meantime  as  the  stock  itself  would  have 
produced,  though  the  interest  exceed  five  per  cent,  unless 
the  transaction  be  colorable,  and  a  mere  device  to  obtain 
more  than  legal  interest,  which  in  this  case  was  negatived 
by  the  finding  of  the  jury.^  So  a  loan  of  chattels  is  not 
within  the  usury  laws  unless  contrived  as  a  disguise  for  loan 
of  money ;  and  on  such  a  loan,  if  honafide,  it  is  immaterial 
what  compensation  is  reserved.^ 

So  an  agreement  for  the  purchase  of  stock,  to  be  trans- 
ferred at  a  future  day,  at  a  price  below  the  then  value,  is  not 
usurious/     Lord  EUenborough  said  that,  whatever  remedy 

164;  Tate  vs.  Wellings,  3  T.  R.  531  pany  as  a  gift  from  one  who  had 

(bottom  paging);  Lowry  vs.  Bank,  received  such  stock  for  his  services 

1  Clarke  Ch.  67;  Hamlin  vs.  Fitch,  in  promoting  the  loan.     Short  vs. 

Kirby  (Conn.),    260;    Thomas    vs.  Post,  42  Atl.  Rep.  569. 

Murray,    32  N.   Y.  605;    Maddock  ^ -pate  vs.  Welhngs,  supra.     See 

vs.  Rumbull,  8  East,  304;   Partlow  also  Maddock  vs.  Rumball,  8  East, 

vs.  Williams,  19  111.  132.  303.     In  this  case  the  court  agreed 

The  loan  must  not  be  made  with  a  there  was  no  usury,  as  the  amount 
view  to  usury.  Tate  vs.  Wellings,  3  of  the  sum  to  be  paid  by  the  de- 
Term  Rep.  531  (bottom  paging);  fendant  depended  upon  a  contin- 
Willoughby  vs.  Comstock,  3  Edw.  gency;  that  this  was  no  more  usury 
Ch.  424;  Rockwell  vs.  Charles,  2  than  an  agreement  to  replace  stock 
Hill,  499;  Western  Bank  vs.  Potter,  lent,  which,  though  once  contended 
1  CI.  Ch.  432;  Marshall  vs.  Rice,  to  he  usury  if  more  than  the  prin- 
85  Tenn.  502.  cipal  and  legal  interest  were  there- 

'  Tate  vs.  Wellings,  3  T.  R.  531  by  obtained,  had  been  long  settled 

(bottom  paging).  to  be  legal.     See  Pike  vs.  Ledwell, 

A  mortgage  is  not  tainted  with  5  E.sp.  164. 

usury  by  the  fact  that,  after  the  ^  Bj-ell-  vs.  Rice,  5  N.  Y.  (1  Seld.) 

money   had   been   lent,   the   mort-  315. 

gagee  had   received   certain  shares  *  Pike   vs.   Ledwell,   5   Esp.    164. 

of  the  stock  of  the  mortgagor  com-  As  to  when  transfers  of  stocks  and 
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the  defendant  might  have  in  equity  on  the  ground  of  this 
being  a  catching  bargain,  he  had  none  at  law  ;  contingency 
on  the  thing  purchased  was  incompatible  with  the  idea  of 
usury,  in  which  the  principal  must  always  be  certain.  It 
was  admitted  that  if  the  stock,  when  transferred  to  the 
plaintiff,  would  be  worth  but  £160,  it  would  not  be  usury ; 
that  the  stock  would  suffer  that  most  extraordinary  deprecia- 
tion was  very  improbable,  but  still  it  was  within  the  reach 
of  possibility.     He  therefore  could  not  say  that  there  was 


mortgages,  although  expressed  to 
be  collateral  to  bonds  made  by 
transferor,  are  sales  instead  of  se- 
curity for  a  loan,  and  therefore,  not 
usurious,  see  Standen  vs.  Brown, 
64  Am.  St.  Rep.  (N.Y.)  170. 

To  hold  a  contract  to  purchase 
the  bonds  of  a  foreign  government 
to  be  usurious,  it  should  appear  by 
the  bill  that  the  payment  of  the 
bonds  was  not  to  be  made  abroad. 
Thompson  vs.  Powles,  2  Sim.  194. 
In  that  case  it  appeared  that  plain- 
tiff had  been  fraudulently  induced 
to  purchase  bonds  bearing  interest 
at  6  per  cent,  issued  by  the  Guate- 
mala government  (then  in  revolt 
with  Spain,  and  not  recognized  by 
England),  at  72  per  cent;  so  that  he 
would  thus  receive  £6  for  interest 
upon  £72,  being  more  than  5  per 
cent,  the  legal  rate.  The  moneys 
received  having  been  misappro- 
priated by  the  defendants,  the 
Guatemalan  government  refused  to 
be  bound  by  the  obligation,  and 
plaintiff  sought  to  recover  from  the 
defendants  the  amount  he  had  paid 
them.  The  court,  on  demurrer  to 
the  bill,  declined  to  hold  the  con- 
tract usurious,  as  it  did  not  appear 


that  payment  was  to  be  made  in 
England.  The  demurrer  was,  how- 
ever, sustained  on  the  ground  that, 
as  the  Guatamalan  government  was 
not  recognized  by  Great  Britain,  the 
contract  made  by  the  plaintiff  could 
not  be  recognized  by  the  courts. 
Id.  See  also  the  following  cases: 
Atty.  Gen.  vs.  Hollingworth,  27  L. 
J.  Ch.  102;  Goddard  vs.  Leth- 
bridge,  16  Beav.  529;  Clark  vs. 
Giraud,  1  Madd.  511;  Skipworth 
vs.  Gibson,  4  II.  &  M.  490;  Kelly  vs. 
Sprague,  58  Hun,  611;  Leavitt  vs. 
Pell,  27  Barb.  322;  Willoughby 
vs.  Edwards,  3  Edw.  Ch.  R."(N.  Y.) 
424;  Struthers  vs.  Drexel,  7  Sup. 
Ct.  R.  (U.  S.)  1293  (holding  that  a 
sale  of,  and  a  contract  to  repur- 
chase, stock,  with  7  per  cent  interest, 
was  not  a  loan  of  money,  and  there- 
fore not  usurious  within  the  New 
York  statute);  Mumford  vs.  Amer- 
ican Ins.  Co.,  4  N.  Y.  463;  Selby  vs. 
Morgan,  3  Leigh  (Va.),  577;  Brock- 
enbrough  vs.  Spindle,  17  Gratt.  21. 
But  in  the  following  cases  of  sales  of 
stock,  the  transactions  were  held 
usurious.  Heath  vs.  Page,  48  Pa. 
St.  130;  Anon.,  2  Des.  (S.  C.)  334. 
See  Barnard  vs.  Young,  17  Ves.  44. 
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not  some  contingency  in  the  transaction ;  and  if  so,  the  con- 
tract was  not  usurious.  Where  there  was  a  transfer  of 
stock  by  way  of  loan  upon  bond,  with  condition  to  replace 
the  stock  six  months  after  date,  and  in  the  meantime  to  pay 
interest  2X  five  per  cent,  the  stock  not  being  replaced,  and 
being  depreciated,  the  obligee  is  entitled  to  the  value  of  the 
same  at  the  time  of  the  transfer,  with  interest  at  five  per 
cent.^  A  loan  of  certificates  of  deposit  w^orth  in  market 
much  less  than  par,  on  an  engagement  to  repay  the  face 
•with  interest,  is  usurious.-  But  a  transaction  by  which  a 
loan  was  procured  by  A  through  B  from  C  and  D,  on  pledges 
of  stock  transferred  to  B,  was  held  separable,  so  that  usury 
on  the  part  of  C  did  not  affect  the  transaction  as  to  D? 

So  it  is  held  that  a  bona  fide  charge  by  a  banker  or  a 
Stock-broker  of  a  commission  or  extra  sum  for  expense  or 
trouble  is  not  usurious.  To  render  a  transaction  usurious, 
there  must  be  an  unlawful  or  corrupt  intent  confessed  or 
proved.'  And  a  transfer  of  stock  as  a  lawful  commission 
f<n'  services  in  procuring  it,  not  as  a  bonus  for  a  loan,  is  not 
usurious.^  And  it  has  been  held  in  Xew  York  that  a  Stock- 
broker can  recover  from  his  Client  usurious  interest  w^hich 
the  Broker  was  compelled  to  pay  for  money  borrowed  in 

*  Forrest  vs.  Elwes,  4  Ves.  492.  Vermuele  vs.  Vermuele,  95  Me.  138. 

'  Farmers'  Loan  &  Trust  Co.  vs.  The  giving  of  certificates  of  deposit 

Carroll,  5  Barb.  613;  see  Schermer-  subsequently   to   a   loan    made   at 

horn  V3.  Talman,  14  N.  Y.  93.  legal  interest,  even  if  given  as  ad- 

^  Little  vs.  Baker,  Hoffm.  (X.  Y.)  ditional  interest,  does  not  void  the 

Ch.  487.  loan.     But  the  lender  must  credit 

A  transaction  originally  usurious  them  as  against  it.     Bill  vs.  Fish,  1 

(viz.,  the  giving  of  a  note,  securing  a  St.  Rep.  (N.  Y.)  473. 
loan,  by  which   the  lender  had  an        *  Nourse  vs.  Prime,  7  Johns.  Ch. 

option  to  take  certain  .stock  in  addi-  69;  Woodruff  vs.  Hurson,  33  Barb, 

tion  to  the  interest)  is  freed  from  .557. 

the  usurious  taint  by  the  making  of       '  David   vs.    Illius,    9    How.    Pr. 

a  renewal  note  excluding  the  option.  450. 
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order  to  carry  the  Client's  stoclcs,  and  which  the  latU;r 
agreed  to  pay  ;  and  that,  as  between  the  parties,  the  trans- 
action did  not  amount  to  an  exaction  of  usury  so  as  to  avoid 
the  same.  In  such  a  case  the  Broker  merely  acts  as  an 
agent  of  the  Client,  and  not  as  a  principal.'  So  the  custom 
of  Brokers  to  debit  and  credit  interest  monthly  on  balances 
does  not  infect  a  contract  to  purchase  and  sell  stocks  with 
usury .^  And  the  custom  of  bankers,  on  discounting  paper, 
to  exact  payment  of  interest  in  advance  does  not  render  the 
paper  usurious.^ 

A  corrupt  agreement  for  the  forbearance  of  money  must 
be  strictly  pleaded  according  to  the  fact.^  And  the  ques- 
tion whether  the  transaction  is  fair  and  honest,  or  whether 
it  is  a  colorable  payment  of  usury  upon  a  loan,  etc.,  or  to 
obtain  unlawful  interest,  is  a  question  for  the  jury.^  "Where 
usury  is  not  proved  by  direct  evidence,  it  can  bo  proved  by 
inferences  from  the  evidence  given  ;  and  it  seems  to  be  the 
province  of  the  jury  to  draw  the  proper  inferences  from  the 

*  Smith  vs.  Heath,  4  Daly  (N.  Y.),  '  Manhattan  Co.  vs.  Osgood,  15 
123.  See  also  Robinson  vs.  Xorris,  Johns.  162;  Ins.  Co.  vs.  Sturges,  2 
51  How.  Pr.  442.  As  to  when  the  Cow.  GG4;  Bank  vs.  Wager,  id.  712, 
court  will  continue  an  injimction  766.  See  also  Webb  on  Usury, 
where  the  contracts  made  by  the  §111,  and  cases  cited  in  foot- 
Broker  in  relation  to  commissions    note. 

on  the  loan  of  stocks  are  alleged  to  *  Tate  vs.  Wellings,  3  T.  R.  531, 
be  mere  covers  for  usury,  see  Cald-  supra;  National  Bank  vs.  Lewis,  75 
well  vs.  Warehouse  Co.,  1  Hun.  X.  Y.  516;  Banks  vs.  Van  Antwerp, 
(N.  Y.),  718.  ^o  How.  Pr.  29;  Mosier  vs.  Norton, 

2  Hatch  vs.  Douglas,  16  Am.  Law    S3  111.  519. 
Rev.  181.  'Tyler  on   Usury,   92;   Tate  vs. 

A  corporation  which  makes  loans  Wellings,  supra;  Carstairs  vs.  Stein, 
upon  securities  deposited  as  col-  4  Mau.  &  S.  192;  Rose  vs.  Dickson,  7 
lateral,  may  charge  a  commission  Johns.  196.  When  jury  may  infer 
for  selling  the  collaterals.  Righter  usury  in  a  note  given  for  sale  of 
vs.  Philadelphia  Warehouse  Co.,  90  stock,  see  Black  vs.  Ryder,  5  Daly, 
Pa.  St.  289.  304. 
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evidence.  In  other  words,  it  is  their  duty  to  decide  not 
only  on  proved,  but  inferred,  facts.^  So  where  the  facts  in 
regard  to  an  alleged  usurious  transaction  do  not  show  usury, 
but  are  such  that  the  jury  could  infer  that  they  were  in- 
tended as  a  cover  for  usurj^,  it  is  competent  to  ask  the 
lender  whether  he  intended  to  take  usury .^  So  parol  evi- 
dence against  the  face  of  a  bond  to  prove  a  usurious  agree- 
ment has  been  held  admissible.^ 


^  Valley  Bank  vs.  Stribling,  7 
Leigh,  57. 

2  Black  vs.  Ryder,  5  Daly  (N.  Y.), 
304. 

3  Atkinson  vs.  Scott,  1  Bay  (S.  C), 
307.  As  to  when  evidence  outside 
the  contract  is  necessary  to  establish 
usury,  see  Slosson  a's.  Duff,  1  Barb. 
432;  Codd  vs.  Rathbone,  19  N.  Y. 
37;  Robbins  vs.  Dillaye,  4  Ab.  App. 
(N.  Y.)  71;  Sizer  vs.  Miller,  1  Hill 
(N.  Y.),  227;  Lowry  vs.  Bank, 
Clarke  Ch.  (N.  Y.)  67;  Hay  ward  vs. 
Le  Baron,  4  Fla.  404;  Gale  vs. 
Grannis,  9  Ind.  140.  As  to  what 
constitutes  usurj^  in  sale  of  uncur- 
rent  bank-notes  and  bills,  see  Pratt 
vs.  Adams,  7  Paige,  615;  Smart  vs. 
Mechanics',  etc..  Bank,  19  Johns. 
496;  Cleveland  vs.  Loder,  7  Paige, 
357;  Slosson  vs.  Duff,  1  Barb.  432; 
Codd  vs.  Rathbone,  19  N.  Y.  37; 
Tyng  vs.  Commercial  Warehouse 
Co.,  58  N.  Y.  308;  Cook  vs.  Bank, 
16  Mass.  543;  Bondurant  vs.  Bank, 
16  Mass.  533;  Collins  vs.  Secrch, 
77  B.  Monr.  R.  (Ky.)  335;  Burn- 
ham  vs.  Gentry,  ib.  354;  Brown 
vs.  Nevitt,  27  Miss.  801 ;  Weather- 
head  vs.  Boycrs,  7  Yer.  (Tenn.) 
545;  Southall  vs.  Parish,  85  Va. 
403;  Moore  vs.  Vance,  3  Dana 
(Ky.),  361;  Warfield  vs.  Boswell,  2 


ib.  224;  Austin  vs.  Walker,  45 
Iowa,  527;  Bank  vs.  Owens,  2  Pet. 
(U.  S.)  527;  Turney  vs.  Bank,  5 
Hump.  (Tenn.)  407;  Scofield  vs. 
McNaught,  52  Ga.  69;  State  Bank 
vs.  Cowan,  8  Leigh  (Va.),  238 
Archer  vs.  Putnam,  20  Miss.  286 
Maury  vs.  Ingraham,  28  Miss.  171 
Helm  vs.  Jesse,  5  J.  J.  Marsh.  (Ky.) 
428;  Gates  vs.  Hackenthal,  57  111. 
434. 

As  to  when  such  transactions  are 
not  usurious,  see  Stuart  vs.  Bank, 
19  Johns.  508;  Stockwell  vs.  Holmes, 
33  N.  Y.  53;  Slosson  vs.  Duff,  1 
Barb.  432;  Wilson  vs.  Kilburn,  1 
Marsh.  (Ky.)  494;  Fleming  vs. 
Thomas,  4  ib.  48;  Turpin  vs.  Tur- 
pin,  7  ib.  33;  Talbot  vs.  Warfield,  3 
ib.  83;  Dock  vs.  Snapp,  1  Cold. 
(Tenn.)  180;  Hamilton  vs.  Moore,  7 
Hump.  (Tenn.)  35;  Gregory  vs. 
Bewley,  9  Ark.  22;  Caton  vs.  Shaw, 
2  Har.  &  G.  (Md.)  13;  Rhodes  vs. 
Fullenwider,  3  Ired.  Law(N.C.)  415; 
Finley  vs.  McCormick,  6  Hcisk. 
(Tenn.)  392;  Phelps  vs.  Riley,  3 
Conn.  266;  Stevenson  vs.  Unfeker, 
14  111.  103.  When  use  of  proceeds 
of  collaterals  con.stitutcs  usury,  see 
Morgan  vs.  Mechanics',  etc..  Bank- 
ing Assoc,  19  Barb.  584. 
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The  court  will  continue  an  injunction  granted  to  restrain 
a  party  from  selliii<^  securities  pledged  as  collateral  to  a  loan, 
the  complaint  averring  and  the  answer  denying  that  the 
contracts  in  relation  to  commissions  were  designed  to  be, 
and  were,  mere  covers  for  usury,  when  it  appears  that,  in 
addition  to  seven  per  cent  for  interest  and  all  expenses,  and 
disbursements  attending  the  care  and  custody  of  the  collat- 
erals, and  eight  per  cent  on  the  gross  proceeds  of  a  sale,  if 
one  was  made,  a  sum  equal  to  twenty-four  per  cent  per 
annum  on  the  loan  is  charged  for  the  care  and  custody  of 
the  bonds  and  stock  certificates  pledged,  and  this  under  an 
agreement  which  devolves  all  risk  of  loss  on  the  borrower. 
It  is  impossible  to  say  that  the  jury  would  not  be  justified 
in  finding  that  this  transaction  wasacoverforusury.^  And 
although  there  may  be  a  defence  to  an  action  at  law  in  a 
matter  of  usury,  yet  a  bill  will  hold  to  compel  the  giving 
up  of  securities — certificates  of  deposit — left  as  collateral 
security  for  the  usurious  debt,  and  an  injunction  will  be  a 
consequence  to  stay  the  action. ^  Finally,  when  a  usurious 
loan  has  been  made,  a  transfer  of  valid  securities  to  the 
lender,  as  collateral  security  for  the  payment  of  such  loan, 
is  void  ;  and  he  cannot  enforce  them  even  against  the  maker 
of  them.^    But  a  valid  security  is  not  tainted  by  being  hy- 

'  Caldwell  vs.  Warehouse  Co.,   1  of    the    loan    with    legal    interest. 

Hun  (X.  Y.),  718.     See  also  Tyng  Wheelock  vs.  Lee,  64  X.  Y.  243. 

vs.  Commercial  Warehouse  Co.,  58  He  is  not  a  "borrower"  within  the 

X.  Y.  358.  meaning  of  L.    1837,   c.  430.     Id. 

^  Peters  vs.  Mortimer,  4  Edw.  Ch.  The  statute  does  not,  however,  bind 

279.  a  court  of  equity  out  of  the  State. 

But    to    enable    an    assignee    in  Matthews  vs.  Warner,  6  Fed.  Rep. 

bankruptcy  of  a  borrower  to  com-  461. 

pel    the    surrender    of    collaterals  ^  Western  Reserve  Bank  vs.  Pot- 
given  to  secure  an  u.surious  loan,  he  ter,  Clarke  (N^.  Y.),  432. 
must  first  pay  or  tender  the  amount 
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pothecated  by  its  owner  for  a  usurious  loan ;  and,  were  it 
otherwise,  redeeming  it  purges  the  taint.^ 

VI.  Statute  of  Frauds. 

(a.)    Contracts  for  Sale  of  Stocks  not  within  English  Statute. 

In  the  latter  part  of  the  seventeenth  century,  a  statute  was 
passed  in  England  Avhich,  with  certain  modifications  and 
amendments,  has  in  the  course  of  time  become  a  component 
part  of  the  law  of  England  and  of  a  majority  of  the  States 
of  the  Union.  This  is  the  celebrated  statute  of  Charles  the 
Second  passed  in  1677,  and  entitled  "  An  Act  for  the  Pre- 
vention of  Frauds  and  Perjuries."^ 

The  objects  which  the  statute  of  Charles  had  in  view  are 
perhaps  too  well  known  to  require  any  comments.  Hence, 
in  the  present  work,  we  shall  merely  concern  ourselves  with 
decisions  arising  under  the  act  as  to  the,validity  of  contracts 
for  the  purchase  and  sale  of  stocks  and  shares.  And  the 
question  presents  itself,  Do  such  contracts  come  within  the 
17th  section  of  this  important  enactment  ?  That  section 
reads  as  follows  :  "  And  be  it  enacted  that  from  and  after 
the  24th  day  of  June,  1677,  no  contract  for  ihe  sale  of  goodsy 
wares  and  merchandise  for  the  price  of  £10  sterling  or  up- 
wards shall  be  allowed  to  be  good  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the 
same  or  give  something  in  earnest  to  bind  the  bargain  or  in 
part  payment,  or  that  some  note  or  memorandum  in  writing 
of  the  said  bargain  be  made  and  signed  by  tlie  parties  to  be 
charged  by  such  contract  or  their  agents  thereunto  lawfully 
authorized."^ 

'  Warner  vs.  Gouverneur,  1  Barb.        ^  29  Car.  II.  c.  3. 
(N.  Y.)  36.  •'  This  section  was  repealed  by  the 
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Question  has  also  arisen  as  to  wlietlier  these  contracts 
were  within  the  -ith  section  of  the  statute  concerning  hinds, 
the  decisions  rehiting  to  which  will  be  referred  to  hereafter. 

In  England  it  seems  that  the  law  is  now  settled,  as  a 
matter  of  judicial  history  beyond  all  cavil,  that  contracts 
for  the  sale  of  stocks  are  not  within  the  Statute  of  Frauds, 
and  consequently  are  not  required  to  be  in  writing  ;  and 
this,  in  brief,  is  based  upon  the  fact  that  the  English  courts 
do  not  consider  that  the  terms  "stock  "  and  "  shares"  come 
Avithin  the  meaning  or  spirit  of  the  words  "goods,  wares, 
and  merchandise,"  and  that  they  are  mere  choses  in  action^ 
of  which  there  cannot  be  a  part  delivery.^  As  the  law  is  so 
well  settled  in  that  country,  it  is  only  deemed  necessary  to 
refer  to  a  few  of  the  most  prominent  cases  where  the  ques- 
tion has  been  considered. 

The  earliest  case  in  England  in  which  the  question  arose 
is  that  of  Pickering  vs.  Appleby,^  decided  about  172' »,  where 
the  point  was  elaborately  discussed  and  not  decided,  there 
being  an  equal  division  of  the  court.  The  action  was  one 
of  assumpsit  upon  a  contract  to  sell  shares  of  stock  in  a 
copper  mining  company  alleged  to  have  been  transferred 
and  sold  to  the  defendant,  who  pleaded  non  assumpsit.     On 


Sale  of  Goods  Act,  1893,  and  sub-  1878,  sec.  4)  include  shares  or  inter- 
stantially  reenacted  by  §  4,  subs.  1,  ests  in  the  stock  or  funds  of  any 
of  that  act.  government,  or  in  the  capital  or 
'  The  question  is  now  definitely  property  of  incorporated  or  joint- 
settled  by  statutory  enactment,  stock  companies.  The  effect  of  the 
The  word  "goods"  in  the  4th  sec,  exception  in  sec.  62  (1)  of  the  Sale 
subs.  1,  of  the  Sale  of  Goods  Act,  of  Goods  Act  is  al.so  to  exclude 
1893,  is  defined  by  §  62  (1)  of  that  negotiable  instruments  and  securi- 
act  to  include  all  chattels  personal,  ties  for  money  from  the  operation 
other  than  things  in  action  and  of  the  statute  (sec.  4). 
money,  and  the  words  "personal  '  1  Com.  354;  s.  c.  2  Eq.  Abr.  50, 
chattels"  do  not  (Bills  of  Sale  Act,  pi.  27. 
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the  trial  it  appeared  that  there  was  no  memorandum  in 
writing  of  the  contract  or  any  earnest  paid  ;  and  it  was 
doubted  by  King,  C.  J.,  whether  such  shares  were  within 
the  purview  and  intent  of  the  act,  and  whether  plaintiff 
could  recover.  Although  the  arguments  of  counsel  were 
most  elaborate,  both  pro  and  con,  the  books  fail  to  show 
what  the  views  of  the  judges  were,  save  that  they  were  di- 
vided in  opinion,  and  the  case  was  adjourned. 

About  five  years  after,  Colt  vs.  Nettervill^  came  before 
the  Lord  Chancellor,  involving  precisely  the  same  question. 
There  a  bill  was  brought  to  compel  the  defendant  to  perform 
an  agreement  to  take  certain  stock,  and  he  pleaded  the  Stat- 
ute of  Frauds ;  but  the  Lord  Chancellor  said  the  point  had 
already  been  before  all  the  judges,  who  were  equally  di- 
vided— six  against  six — and  that  therefore  it  Avas  too  diffi- 
cult for  determination  upon  demurrer.  Counsel  insisted 
that  the  word  "  goods  "  in  the  statute  was  extensive  enough 
to  cover  the  contract,  and  that  at  least  it  was  within  mer- 
chandise ;  for  every  vendible  thing  was  said  to  be  merchan- 
dise, and  that  stock  was  a  thing  vendible,  and  in  the  year 
1720  was  the  most  usual  merchandise  which  people  dealt 
in.  It  was  further  contended  that  Lord  Cowjier  had  already 
determined  such  a  contract  to  be  within  the  statute.  The 
point,  however,  was  not  decided. 

About  the  same  time  occurred  the  case  of  Mussell  vs. 
Cooke,^  which  was  likewise  a  bill  for  specific  performance 
of  a  contract  for  the  sale  of  stock.  There  A  agreed  with 
B's  Broker  for  £5000  South  Sea  stock  ;  the  Broker,  ac- 
cording to  usage,  made  an  entry  of  this  agreement  in 
his  pocket-b(j()k  ;    and   the  coui't  held   that  it  was  within 

•  2  P.  Wms.  304.  •=  Prec.  Ch.  533. 
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the  statute.  The  plea  was,  ho^vever,  overruled  for  not 
stating  that  the  agreement  had  not  been  reduced  to  writ- 
ing. 

Following  this,  we  find  a  like  decision  in  Crull  vs.  Dod- 
son  ;^  but  it  does  not  appear  there  that  the  Statute  of  Frauds 
carae  before  the  court  but  incidentally  ;  for  in  a  note  to  the 
case '^  it  is  said  that,  "  independently  of  this  consideration 
[the  Statute  of  Frauds],  tlie  case  could  not  have  been  de- 
cided on  any  other  grounds  than  that  of  public  policy." 
The  facts  showed  that  the  defendant,  a  Broker,  had  certain 
stock  in  his  hands  belonging  to  the  plaintiff,  who  said  he 
would  sell  when  it  reached  £200.  The  defendant,  when  the 
stock  had  gone  beyond  that  price,  told  plaintiff  that  he  sold 
£1000  of  it  to  one  at  £200,  and  £500  to  another,  who  was 
his  partner  and  the  rest  he  had  taken  himself  at  that  price, 
which  was  clearly  a  breach  of  trust  on  his  part;  and  en- 
tries were  made  in  his  books  accordingly,  but  in  such  a 
manner  that  it  looked  as  if  done  after  the  use  of  the  stock, 
and  only  designed  as  an  evidence  in  case  of  dispute.  The 
plaintiff  had  a  decree,  which  was  affirmed  upon  the  ground 
that  the  transaction  was  a  fraudulent  one  ;  and  the  court 
said  :  "  On  the  sale,  if  any,  he  [the  Broker]  should  have 
taken  earnest ;  for  it  has  been  determined  here  that  such  a 
bargain  is  within  the  Statute  of  Frauds,  and  without  ear- 
nest only  nudum  jpactuin.'''' 

Both  of  these  cases  are,  however,  disregarded  as  authori- 
ties in  England ;  and  they  are  clearly  overruled  by  the  great 
mass  of  subsequent  decisions  to  the  contrary,  some  of  which 

^  Macn.   Sel.  Cas.  Ch.   108.     See    prevails,  that  the  sale  of  bank  stock 
also  Calvin  vs.  Williams,  3  Har.  &  J.,  is  within  the  statute  of  29  Car.  II. 
38,  where  it  was  decided  in  Man.'-    c.  3. 
land,    in   which   State   the   statute        '  Macn.  Sel.  Cas.  Ch.  109. 
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we  Tvill  give,  as  they  conflict  with  the  weight  of  authority 
in  the  United  States  upon  this  subject. 

In  Humble  vs.  Mitchell,^  which  is  one  of  the  leading  cases 
upon  the  subject,  the  plaintiff  brought  assumpsit  for  not 
transferring  shares  in  a  joint-stock  banking  company,  and 
the  defendant  interposed  the  Statute  of  Frauds.  But  it 
was  held  that  a  contract  for  the  sale  of  such  shares  of  £10 
value  is  not  a  contract  for  the  sale  of  goods,  wares,  and 
merchandise,  so  as  to  require  a  written  memorandum  within 
the  ITth  section  of  the  statute.  Lord  Denman,  C.  J.,  said  : 
"  It  appears  that  no  case  has  been  found  directly  in  point ; 
but  it  is  contended  that  the  decisions  upon  reputed  owner- 
ship are  applicable,  and  that  there  is  no  material  distinction 
between  the  words  used  in  the  Statute  of  Frauds  and  in  the 
Bankrupt  Act.  I  think  that  both  the  language  and  the  in- 
tention of  the  two  acts  are  distinguishable,  and  that  the  de- 
cisions upon  that  act  cannot  be  reasonably  extended  to  the 
Statute  of  Frauds.  Shares  in  a  joint-stock  company  like 
this  are  mere  choses  in  action^  incapable  of  delivery,  and  not 
within  the  scope  of  the  17th  section.  A  contract  in  writing 
was  therefore  unnecessary."  ^ 

The  same  views  were  expressed  in  another  well-known 
case,  where  the  subject  involved  w^as  railway  shares.^  The 
action  Avas  specific  performance  to  compel  a  transfer  of  the 
shares.  The  vice-chancellor  said  :  "  In  my  opinion,  this  is 
a  case  to  which  the  17th  section  of  the  Statute  of  Frauds 
does  not  apply,  because  it  is  impressed  upon  my  mind  that 
in  the  decisions  which  have  been  made  with  respect  to  the 

'  3  Per.  &  Dav.  141;  s.  c.  11  Adol.  tine  vs.  Sipgers,  1  Wel.s.  &  Hurl.  & 
&  El.  205.  Gord.  856. 

^  See  also,  to  .same  effect,  Hasel-       •' Duncuft  vs.  Albrecht,   12  Sim. 

189. 
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17th  section  it  luis  been  held  to  a[)ply  only  to  goods,  wares, 
and  merchandise,  Avhich  are  ca|)able  of  being  in  part  de- 
livered. If  there  is  an  agreement  to  sell  a  quantity  of  tallow 
or  of  hemp,  you  may  deliver  a  pai-t;  but  the  delivery  of  a 
part  is  not  a  transaction  applical)le,  as  I  apprehend,  to  such 
a  subject  as  railway  shares.  They  have  been  decided  not 
to  be  land.  They  have  been  decided  to  be  in  effect  personal 
estate,  but  not  personal  estate  of  the  quality  of  goods, 
Avares,  and  merchandise,  within  the  meaning  of  the  17th 
section." 

So  in  another  case,  where  it  was  decided  that  a  sale  of 
railway  sciip  was  not  a  sale  of  goods,  wares,  and  merchan- 
dise, within  the  meaning  of  the  exemption  in  the  Stamp 
Act,*  the  defendant  contended  that  shares  of  that  descrip- 
tion had  been  held  to  be  goods  and  chattels  under  the  Bank- 
rupt Act;  but  Pollock,  C.  B.,  stated  that  under  tliat  act  all 
the  rights  of  the  bankrupt  passed  under  the  word  "  chattels  " 
(which  the  Statute  of  Frauds  does  not  contain).  The  court 
said  :  "  Scrip  and  shares  are  not  merchandise ;  they  are 
merely  bought  and  sold  by  parties  who  wish  to  speculate 
upon  their  right  to  obtain  shares  in  the  companies  as  soon 
as  the  latter  are  formed."  ^ 

It  has  likewise  been  held  in  England  that  these  contracts 
do  not  come  within  the  -Ith  section  of  the  statute  relating 
to  contracts  concerning  lands.  Stocks  or  shares  have  con- 
sequently been  held  not  to  be  an  interest  in  lands  or  within 
the  Mortmain  Act. 

'  53  Geo.  III.  c.  184.  Bell,  3  C.  B.  284,  291;  Tempest  vs. 

'  Knight  vs.  Barber,  16  L.  J.  Ex.  Kilncr,  id.   249.     As  to   scrip,  see 

18;  16  Mee.  &  W.  66;  Watson  vs.  Goodwin  vs.  Robarts,  45  L.  J.  Ex. 

Spratley,  10  Ex.  222.    See  also,  as  to  Div.  748;  Marten  vs.  Gibbon,  33  L. 

railway  shares,  Hargreaves  vs.  Per-  T.  (n.  s.)  561.     See  also  Calvin  vs. 

sons,  13  Mce.  ^  W.  561  ;  Bowlby  vs.  Williams,  3  Har.  &  J.  38. 
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In  Watson  vs.  Spratley,^  which  is  perhaps  the  leading 
case  upon  the  subject,  the  plaintiff  contracted  to  sell  de- 
fendant certain  shares  in  a  joint-stock  mining  company. 
The  plaintiff,  it  appears,  made  a  memorandum  of  the  sale, 
but  there  was  no  note  in  writing  signed  by  the  defendant. 
The  mode  of  transferring  shares  was  by  a  certificate  of 
sale,  which  authorized  the  substitution  of  the  vendee's 
name  upon  the  books  of  the  company  in  the  place  of  the 
vendor.  It  was  decided  that  the  shares  were  not  an  interest 
in  land  within  the  4th  section  of  the  act,  and  that  there 
was  no  difference  in  this  respect  between  an  incorporated 
and  an  unincorporated  company.  The  court  said  that  the 
interest  which  the  holder  of  the  shares  in  such  a  company 
had  was  not  a  legal  title  to  the  lands  which  were  vested  in 
the  company,  but  merely  the  right  to  receive  the  dividends 
payable  on  his  shares — a  right  to  his  just  proportion  of  the 
profits  arising  from  the  employment  of  the  joint  stock, 
consisting,  indeed,  partly  of  land  ;  but  while  he  holds  his 
shares  he  has  no  interest  or  separate  right  to  the  land  or 
any  part  of  it.  The  court  based  its  decision  upon  the  cases 
cited  in  the  note,^  and  upon  the  decision  per  Lord  Langdale 
in  Sparling  vs.  Parker,^  upon  the  Mortmain  Act,^  prohibit- 
ing the  devise  of  land,  etc.,  to  charitable  uses,  where  the 
court  held  that  a  devise  of  shares  was  good,  as  they  were 
not  an  interest  in  land  within  that  act :  "  Now,  this  case 
seems  to  me  to  be  in  point ;  for  if  a  share  in  an  unincor- 
porated joint-stock  dock  company  is  not  an  interest  in  land 


'  10  Ex.  222.  599.     See  also  Walker  vs.  Bartlett, 

2  Blifrh  vs.  Brent,  2  Y.  &  C.  294;    18  C.  B.  845. 
Duncuft  vs.  Albrecht,  12  Sim.  1S9;        '  9  Beav.  450.     See  also  Hilton  vs. 
Myer  vs.  Penpal,  2  De  G.  M.  &  G.    Giraiul,  1  De  G.  &:  Sm.  1S3. 

*{)  Goo.  II.  c.  3G. 
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for  the  purpose  of  a  devise  to  a  charitable  use,  neither  it 
nor  a  share  in  a  joint-stock  mining  company  can  be  an  in- 
terest in  land  for  the  purpose  of  a  contract  within  the 
•ith  section  of  the  Statute  of  Frauds."  ' 

It  was,  however,  subsequently  held  in  England'  that  de- 
bentures issued  by  a  company,  charging  all  its  undertakings 
and  property  (a  portion  of  which  consisted  of  land)  with 
the  payment  of  the  principal  money  therein  contracted  to 
be  paid,  created  a  charge  on  land,  and  a  contract  for  the 
sale  of  them  was  within  the  4th  section  of  the  Statute  of 
Frauds.  In  that  case  the  contract  was  not  made  through 
a  Broker.  It  is  submitted,  however,  that  if  it  had  been, 
the  entry  in  the  Broker's  books  might  be  sufficient  to  take 
the  case  out  of  the  statute.  In  the  case  of  shares  which 
are  deliverable  b}'  an  instrument  in  writing,  the  execution 
of  such  would  make  the  contract  enforceable  as  against 
one  or  both  of  the  parties,  according  as  the  instrument  had 
been  executed,  by  one  only,  or  by  both  vendor  and  vendee. 
But  as  to  "  bearer  "  shares  in  a  company  similar  to  that 
mentioned  in  Driver  vs.  Bond,  supra,  the  only  hope  of  a 
party  seeking  enforcement  of  a  sale  of  such  securities  on 
the  Stock  Exchange  would  seem  to  be  the  sufficiency  of  the 
entry  in  the  note  book  of  the  defendant's  Broker. 

It  has  been  also  decided  in  Sutton  vs.  Grey^  that  the 
4th  section  does  not  apply  to  an  agreement  between  Stock- 
brokers, and  one  introducing  Clients,  to  share  commissions, 

•  Railway  shares  are  not  an  in-  ley,  10  Ex.  222.     See,  however,  a 

terest  in  land  within  the  4th  section  contran,'  decision  in  Ireland  as  to 

(Bradley  vs.  Holdsworth,  3  Mee.  &  mining    shares    being    real    estate, 

W.  422;  Bligh  vs.  Brent,  2  Y.  &  C.  Boyce  vs.  Green,  Batty,  608. 

268).     See  also  Powell  vs.  Jessop,  »  Driver  vs.  Bond,  (1893)  1  Q.  B. 

36  Eng.   Law  &  Eq.   274,   decided  744. 

upon  authority  of  Watson  vs.  Sprat-  '  1894,  1  Q.  B.  285. 
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etc.,  on  stock  transactions  with  such  Clients,  as  the  contract 
was  not  "  a  special  promise  to  answer  for  the  debt  of  an- 
other person." 

And  it  does  not  lie  in  the  mouth  of  a  Client  to  interpose 
the  Statute  of  Frauds  to  transactions  which  he  has  author- 
ized his  Broker  to  make  for  him.^  Thus  where  plaintiff  had 
at  defendant's  request  entered  into  a  contract  for  the  pur- 
chase of  Spanish  bonds,  to  be  delivered  at  a  future  day,  and 
had  afterwards  paid  the  price,  it  was  held  that  the  defend- 
ant could  not,  in  answer  to  an  action  for  money  paid  to  his 
use,  object  that  the  contract  was  not  in  writing.^ 

So  a  Client  who  gives  a  verbal  order  to  his  Broker  to 
purchase  certain  stock,  in  pursuance  of  which  the  Broker 
purchases  the  stock,  and  the  same  is  on  the  following  day 
delivered  to  and  paid  for  by  him,  cannot  insist  that  the 
contract  is  void,  on  the  ground  that  no  part  of  the  stock 
was  delivered  and  no  money  paid  at  the  time  of  giving  the 
order.  The  delivery  by  the  seller,  and  the  acceptance  by 
the  Broker  acting  as  the  agent  of  the  buyer,  render  the 
contract  valid  and  binding.^ 

(b.)  Contracts  for  Sale  of  Stock  Held  to  be  tvithin  Statute  of 
Frauds  in  the  United  States. 

If  the  English  decisions  are  so  decided  upon  this  question, 
the  American  cases,  in  some  of  those  States  which  have  re- 
enacted  or  adopted  the  17th  section,  seem  to  be  equally  de- 
cisive that  verbal  contracts  for  the  sale  of  stocks  are  with- 
in the  Statute  of  Frauds ;  and  in  this  respect  do  not  follow, 

'  Genin  vs.  Isaacson,  6  N.  Y.  Leg.        ^  Rogers  vs.  Gould,  6  Hun  (N.  Y.), 
Obs.  215.  229. 

*  Pawle  vs.  Gunn,  4  Bing.  N.  C. 
445. 
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but  rather  opjxjsi',  llic  Knglisli  aiitliorities.  Tliere  is,  how- 
ever, some  coiillict  iimoiit^-  the  decisions  in  this  country. 
The  17th  section  of  the  statute  of  Charles  tiie  Second  has 
been  introduced  into  about  two  thirds  of  the  States  and  ter- 
ritories,' but  in  some  of  them  the  ori<i:inal  lan^uaiie  of  the 
statute  has  been  so  modified  as  expressly  t(j  include  stocks 
and  shares.  This,  for  example,  is  the  case  with  the  stat- 
utes in  force  in  the  States  of  New  York,  Florida  and  the 
other  States  mentioned  in  the  footnotes  below.  The  Xew 
York  statute'  speaks  of  the  words  "chattels  or  things  in 

'The  provisions  of  the  17th  adopted  by,  the  followin<;;  states: 
section  have  been  re-enacted  Arizona,  Delaware  (the  statute  of 
with  modifications  by  the  following  which  provides  that  the  oath  of  the 
States  and  Territories:  Alabama  vendor  and  the  production  of  an  ac- 
(but  the  Code  provision  was  re-  count  book  shall  suffice  to  charge 
pealed  in  1862,  and  has  not  been  the  vendee  of  goods,  wares,  and 
re-enacted),  .\laska,  Arkansas,  Call-  merchandise,  and  things  proper  to 
fomia,  Colorado,  Connecticut,  Dis-  be  charged  in  an  account),  Illinois, 
trict  of  Columbia,  Florida,  Georgia,  Kansas,  Kentucky,  Louisiana,  New 
Idaho,  Indian  Territory,  Indiana,  Mexico,  Ohio,  Pennsylvania,  Rhode 
(sale  of  stocks  not  wthin,  Va^rter  Island,  Tennessee,  Texas,  Virginia, 
vs.  Griffin,  40  Ind.  593),  Iowa,  and  West  Virginia. 
Maine,  Ma.ssachusetts,  Michigan,  In  some  of  these  States  the  courts 
Minnesota,  Missi.ssippi,  Missouri,  have  expressly  affirmed  that  the 
Montana,  Nebraska,  Nevada,  New  provisions  of  the  17th  section  have 
Hampshire,  New  Jersey,  New  York,  never  been  in  force  within  their  re- 
North  Carolina,  North  Dakota,  spective  jurisdictions,  viz.,  Dela- 
Oregon,  Oklahoma,  South  Carohna,  ware,  Alderdice  vs.  Truss,  2  Hous. 
South  Dakota,  Vermont,  Utah,  26S;  Illinois,  Rhea  vs.  Rhiner,  21 
Wisconsin,  Washington  and  Wyo-  111.  526;  Pennsylvania  (Anon.,  1 
miim.  Dall.  1),  and  the   17th  section  has 

And  in  Maryland  the  provisions  not    been   re-enacted    therein    (see 

of  the  English  Statute  of  Frauds  are  Wily  vs.  Pearson,  2  Woodw.  424). 

considered  in  force  (subscription  to  See  also  as  to  Rhode  Island,  Hunt 

stock  of  a  company  not  within  §  17,  vs.  Jones,   12  R.   I.   265.     And  see 

Webb  vs.  B.  &  E.  S.  R.  Co.,  77  Md.  the    Appendix    to    the    4th    ed.  of 

92,  overruling  Colvin  vs.  Williams,  Browne  on  Stat,  of  Frauds. 

3  H.  <t  J.  3S).  '2  Rev.   Stat.    136,(lst    ed.),  re- 

The  provisions  of  the  17th  section  pealed    by   and    re-enacted    in   the 

have    not    been    re-enacted    in,  or  Personal  Property  Law  (§  21). 
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action,''  which  would  clearly  include  stock  and  shares  of 
any  kind ;  while  the  statute  of  Florida,  in  addition  to  the 
words  "  goods,  wares,  and  merchandise,"  uses  the  words 
"  personal  property,"  which  it  has  been  held  is  comprehen- 
sive enough  to  include  shares  of  stock  in  an  incorporated 
company.^  In  some  few  of  the  States  the  old  statute  re- 
mains in  full  force  and  effect,  either  by  adoption,  or  as  re- 
enacted.^ 


The  statutes  of  California,  Colo- 
rado, Montana,  Minnesota,  Ne- 
braska, Nevada,  North  Dakota, 
Oklahoma,  South  Dakota,  Utah, 
Wisconsin,  and  Wj^oming,  also  use 
the  words  "things  in  action." 

1  Ins.  &  Trust  Co.  vs.  Cole,  -4  Fla. 
360. 

Section  1090  of  the  Gen.  Stat,  of 
Connecticut  contains  similar  words, 
and  it  has  been  similarly  construed. 
North  vs.  Forest,  15  Conn.  400; 
Reed  vs.  Copeland,  50  Conn.  491. 

The  statutes  of  Iowa,  Mississippi, 
and  Oregon,  also  use  the  words 
"personal    property." 

^  Such  as  Maryland  (by  adoption), 
Georgia,  Indiana,  Massachusetts, 
Michigan  and  South  Carolina,  bj- 
re-enactment,  save  that  the  Indiana 
statute  uses  the  word  "goods" 
only. 

The  following  is  a  brief  recapitu- 
lation of  the  effect  of  legislation, 
and  of  the  decisions  of  the  courts: 

It  will  be  seen  from  the  text  and 
from  the  footnotes,  supra,  that  in 
eighteen  of  the  States  contracts  for 
the  sale  of  stocks  must  of  necessity 
be  held  to  be  within  the  statute  by 
reason  of  the  use  of  the  words 
"things  in  action"  or  "personal 
property,"  whiLst  of  the  remaining 


nineteen  States  and  Territories 
which  have  re-enacted  or  adopted 
the  17th  section,  the  courts  of 
seven  of  them,  viz.,  Massachu- 
setts, Maine,  Vermont,  Missouri, 
New  Jersey,  South  Carolina  and 
District  of  Columbia,  have  decided 
that  sales  of  stocks  and  notes  are 
within  the  statute,  whilst  in  five  of 
them,  viz.,  Alabama,  New  Hamp- 
shire, Georgia,  Indiana  and  Mary- 
laud,  the  contrary  doctrine  has  been 
affirmed.  In  less  than  half  of  the 
States  and  Territories  can  a  con- 
tract for  the  sale  of  securities  be 
held  to  be  within  the  statute,  unless 
the  seven  States  and  Territories 
which  have  re-enacted  the  17th  sec- 
tion, but  the  courts  of  which  have 
not  yet  pronounced  upon  this  ques- 
tion, viz.,  Alaska,  Arkansas,  Idaho, 
Indian  Territory,  Michigan,  North 
Carolina  and  Washington,  should 
follow  the  principle  of  the  decision 
of  Tisdale  vs.  Harris.  In  view  of 
recent  English  legislation,  and  of  the 
trend  of  decisions,  such  is  improl)a- 
ble.  This  is  important  in  the  inter- 
ests of  Stock-brokers  whose  tran.s- 
actions  in  the  Stock  Exchange  are 
nearly  all  verbal.  The  other  sec- 
tions of  the  statute  of  frauds  which 
are  dealt   with   in   the  subsequent 
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One  of  the  earliest  cases  in  the  United  States  upon  the 
subject  is  Tisdale  vs.  Harris/  where  the  Supreme  Court  of 
Massachusetts,  in  1838,  made  a  thorough  examination  of  the 
question,  and  came  to  the  conclusion  that  contracts  for  the 
sale  of  stocks  were  within  the  Statute  of  Frauds  of  that 
State.  In  that  case  the  action  was  assumpsit  on  a  contract 
by  which  defendant  agreed  to  sell  plaintiff  200  shares  in 
the  stock  of  a  Connecticut  corporation  at  $10.80  per  share. 
The  object  of  the  suit  was  to  recover  $300,  the  amount  of  a 
dividend  declared  on  the  shares.  The  court  held  that  the 
contract  was  within  the  statute,  which  was  copied  precisely 
from  the  English  statute.  The  court,  per  Shaw,  C.  J., 
considered  it  somewhat  remarkable  that  the  question  had  not 
been  definitely  settled  in  England,  and  cited  the  early  Eng- 
lish cases '"'  as  showing  that  the  better  opinion  seemed  to  be 
in  that  country  that  sliares  in  incorporated  companies  were 
within  the  statute  as  goods  or  merchandise,  and  it  was  con- 
sidered that  the  weight  of  authority  in  modern  times  was 
that  such  contracts  are  not  valid  unless  evidenced  by  some 
writing  properly  subscribed.  The  court  said  :  "  Supposing 
this  a  new  question  now  for  the  first  time  calling  for  a  con- 
struction of  the  statute,  the  court  are  of  opinion  that,  as 
well  by  its  terms  as  its  general  policy,  stocks  are  fairly 
within  its  operation.  The  words  '  goods  '  and  '  merchan- 
dise '  are  both  of  very  large  signification.  Bona^  as  used 
in  the  civil  law,  is  almost  as  extensive  as  personal  prop- 
erty itself,  and  in  many  respect  it  has  nearly  as  large  a  sig- 
nification in  the  common-law.     The  word  '  merchandise,' 

part  of  this  chapter,  have  been  re-  '  Pickering  vs.  Appleby,   1  Com. 

enacted  in  most  of  the  States  and  354;   Mussel   vs.   Cooke,   Free.  Ch. 

Territories.  533;  Crull  vs.  Dobson,  Macn.  Sel 

>  37  Mass.  13.  Cas.  Ch.  lOS. 
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also  including,  in  general,  objects  of  traflfic  and  commerce, 
is  broad  enough  to  include  stocks  or  shares  in  incorporated 
companies."  The  court  considered  that  the  English  cases 
which  decided  that  buying  and  selling  stocks  did  not  sub- 
ject a  person  to  the  operation  of  the  bankrupt  law  did  not 
bear  much  upon  the  general  question,  as  the  bankrupt  acts 
were  deemed  to  be  highly  penal  and  coercive,  and  tended 
to  deprive  a  man  in  trade  of  all  his  property :  the  con- 
struction in  question  only  decided  that  by  taking  such  shares 
merely  as  an  investment  a  man  should  not  be  deemed  a 
merchant  within  the  act.  The  court  considered  the  argu- 
ment, that  the  statute  only  applied  to  goods  a  part  of  which 
may  be  delivered,  to  be  a  rather  narrow  and  forced  con- 
struction. In  conclusion,  it  was  said  :  "  There  is  nothing 
in  the  nature  of  stocks  or  shares  in  companies  which  in 
reason  or  sound  policy  should  exempt  contracts  in  respect 
to  them  from  these  reasonable  restrictions,  designed  by  the 
statute  to  prevent  frauds  in  the  sale  of  other  commodities." 
We  have  quoted  from  this  decision  at  length,  as  it  has 
been  followed  by  the  courts  of  several  other  States  as  a 
settled  authority,  and  in  opposition  to  the  prevailing  rule  in 
England.  The  case  of  Humble  vs.  MitchelV  hokling  the 
contrary,  was  not  decided  until  1839 ;  but  it  is  safe  to  pre- 
dict that  had  it  been  before  the  court  in  Tisdale  vs.  Harris 
the  decision  there  might  have  been  different,  especially 
when  it  is  considered  that  the  statute  under  consideration 
by  that  court  was  precisely  similar  to  that  of  Charles  the 
Second.     Baldwin  vs.  Williams,^  where  a  sale  of  a  promis- 

'  3  Per.  &  Dav.  16.  Gibbs,  24  N.  H.  484,  where  the  court 

*  44  Mass.  363.     To  the  contrary  refused  to  follow  the  Massachusetts 

on  this  point  are  Hudson  vs.  Weir,  case. 

29  Ala.  294,  and  Whittemore  vs. 
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sory  note  was  subsequently  held  to  bo  within  the  Statute 
of  Frauds,  was  decided  upon  the  authority  of  the  latter  case, 
although  liuiiible  vs.  Mitchell  was  then  known  to  the 
court  and  recognized  as  an  oj^posing  authority.' 

Subsequently,  in  Massachusetts,  however,  the  court  had 
occasion  to  re-examine  the  authorities  somewhat  closely 
and  more  critically  than  heretofoi'c,  in  a  case  where  it  was 
contended  that  an  agreement  for  the  sale  of  a  mere  interest 
in  an  invention,  before  letters  patent  were  obtained,  was  a 
contract  for  the  sale  of  goods,  w^ares,  and  merchandise 
within  the  statute.'-  But  the  court  decided  that  it  w^as  not 
within  the  statute,  and  clearly  limited  the  doctrine  laid 
down  in  the  early  cases.  Gray,  C.  J.,  after  referring  to  the 
early  English  cases  and  to  Tisdale  vs.  Harris,  said  :  "  But 
the  modern  decisions  in  England  are  the  other  way,  and 
the  decisions  in  other  States  are  at  variance.^  The  words 
of  the  statute  have  never  yet  been  extended  by  any  court 
beyond  securities  which  are  subjects  of  common  sale  and 
barter,  and  which  have  a  visible  and  palpable  form.  To 
include  in  them  an  incorporeal  right  or  franchise  granted 
by  the  government  .  .  .  would  he  imreasonahly  to  extend 
the  meaning  and  effect  of  icords  which  have  already  heen 
carried  quite  far  enough.'''' 

Again,  in  a  still  later  case,'*  Ames,  J.,  in  upholding  the 
objection,  upon  the  above  authorities,  that  a  verbal  contract 
for  the  sale  of  shares  was  within  the  statute,  referred  to  the 

*  See  also  North  vs.  Forrest,   15  '  Somerby  vs.  Buntin,  118  Mass. 

Conn.  400,  and  Pray  v.s.  Mitchell,  60  279. 

Me.  430,  where  it  was  decided  that  a  ^  Citing     Browne     on     Stat,     of 

contract  for  the  sale  of  shares  of  a  Frauds,    §290-298;    1    Chit.    Cont. 

joint-stock  company  is  within  the  (11th  Am.  ed.)  541,  note, 

statute,  following  Tisdale  vs.  Harris,  '  Boardman  vs.  Culter,  128  Mass. 


supra. 
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conflict  of  the  decisions  of  otlier  courts  upon  this  point,  and 
specially  referred  to  Soraerby  vs.  Buntin;^  but  said,  "We 
do  not  feel  called  upon  to  overrule  the  two  decisions  above 
cited."  2 

In  Beers  vs.  CrowelP  the  court  said:  "If  there  be  any 
doubt  whether  stocks,  forming  so  large  and  valuable  a  part 
of  the  personal  property  of  the  country  as  they  do,  and 
subject  as  they  are  to  such  frequent  contracts  and  transfers, 
be  within  the  statute,  there  can  be,  it  should  seem,  little 
doubt  but  that  bills,  notes,  and  checks,  which  are  mere  se- 
curities, evidences  of  debt,  and  choses  in  action,  are  not  in- 
cluded." 

Other  cases  upon  this  subject  will  be  found  in  the  notes.^ 
There  are  some  cases  which  have  arisen  under  the  statute 

»  118  Mass.  279.  Y.    Law  J.,  July  22,  1892;  Hagar 

^  Referring  to  Tisdale  vs.  Harris,  vs.    King,    38    Barb.    200;    Hinch- 

37  Mass.  9,  and  Baldwin  vs.  Wil-  man   vs.    Lincoln,    124   U.    S.    38; 

lianxs,  44  Mass.  365.  Bernhard  vs.  Walls,  29  Mo.   App. 

3  Dudley,  28.  206;    Sears    vs.    Ames,    117    Mass. 

^  See  Weightman  vs.  Caldwell,  4  413;    Gooch   vs.   Holmes,    41    Me. 

Wheat.  89,  note;  Walker  vs.  Supple,  523;  Smith  vs.  Bouck,  33  Wis.  19; 

54  Ga.  178;  Riggs  vs.  Magruder,  2  Greenwald  vs.  Law,    29   Atl.  Rep. 

Cranch,     143.     Bank     stock     held  (N.  J.)  134. 

within  statute,  Colvin  vs.  Williams,  Contra,  are:  Vawter  vs.  Griffin, 

3  Har.  &  J.  38.     Shares  in  turnpike  40  Ind.  602;  Webb  vs.  Baltimore, 

company,    Welles     vs.    Cowles,    2  R.    R.    Co.,    77    Md.    92,    overrul- 

Conn.  567,  577.     Shares  in  railroad  ing  Colvin  vs.  Williams,  3  H.  &  J. 

company  held  to  be  personal  prop-  38;  Rogers  vs.  Burr,  105  Ga.  432. 

erty,  Johas  vs.  Johns,  1  Ohio  St.  Although  the  last  cited  case  does 

350;  Railroad  Co.  vs.  Benedict,  76  not  mention  Dinkier  vs.  Baer,  92 

Mass.  212.  Ga.  432,  it  may  be  considered  as 

In  the  following  ca.ses  the  decision  overruling    that    case,  which    held 

in  Tisdale    vs.   Harris,  supra,   was  that  there  was  a  sufficient  delivery 

also  followed:  Baltzer  vs.  Xicolay,  of  stock  sold  to  take  the  ca.se  out  of 

53  N.  Y.  467;  Fine  vs.  Hornsljy,  2  the    statute,    thus    by    implication 

Mo.  .A.pp.  61 ;  Sherwood  vs.  Trade.s-  holding    that    .stocks    were    goods, 

man's    Xat.    Bank,    16    X.    Y.    W.  wares  and  merchandize,  within  the 

Dig.  522;  French  vs.  Sanger,  Xew  statute. 
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of  New  York  State  which,  however,  by  reason  of  their  im- 
portance to  Stockbrokers,  deserve  special  attention.  Thus 
it  has  been  held  that  the  Statute  of  Frauds  of  that  State 
cannot  be  raised  by  a  Client  to  defeat  the  chiim  of  his 
Broker  for  nione3's  advanced  in  the  purchase  of  the  stock 
merely  because  tlie  contract  was  a  verbal  one,  and  that  the 
statute  had  no  application  to  such  a  case.^  So  where  a  pur- 
chaser signs  and  delivers  to  the  seller  an  agreement  to  buy 
certain  stock  upon  terms  specified,  ami  the  latter  agrees  by 
parol  to  sell  upon  the  terms  stated,  there  is  a  binding  con- 
tract, which  may  be  enforced  against  the  purchaser.^  So 
where  the  rules  of  the  Stock  Exchange  make  all  verbal 
agreements  or  contracts  between  its  members  bindino;,  it 
was  held  that  the  defendants'  Stock-brokers,  being  bound 
by  such  rules,  could  not  interpose  the  Statute  of  Frauds  as 
a  defence  to  an  action  brought  against  them  to.  recover  cer- 

'  Rogers  vs.  Gould,  6  Hun  (X.  Y.),  had  been  carried  out,  was  held  not 

229;  Genin  vs.  Isaacson,  6  N.  Y.  within  the  statute. 

Leg.  Obs.  215;  see  also  Pawle  vs.  -  Mason  vs.  Decker,  72  N.  Y.  595; 

Gunn,  4  Bing.  New  Gas.  445.     But  aff'g  10  J.   &  S.    115;  Justice  vs. 

a  contract  for  the  sale  of  gold  is  Lang,   42   X.  Y.   493.     In  the  re- 

within   the   statute,    and   must   be  cent    case    of    Lydig    vs.    Braman, 

made  in  compliance  therewith  (Pea-  177    Mass.    212,   it    appeared    that 

body  vs.  Speyers,  56  X.  Y.  230).  defendant     Stock-broker    made    a 

The  statute  cannot  be  set  up  written  offer  to  sell  plaintiff  S25,000 
against  an  executed  contract.  Mc-  of  railroad  bonds,  and  it  was  held 
Carthy  vs.  AVeareCo.,  91  S.  W.  Rep.  that  plaintiff's  oral  acceptance  of 
(Minn.)  33.  In  that  case  the  plain-  the  offer,  coupled  with  other  letters 
tiff  sued  upon  an  account  stated  be-  of  defendant,  by  which  he  agreed 
twecn  him  and  defendant  Stock-  to  let  plaintiff  have  bonds  of  the 
brokers  whom  he  employed  to  buy  same  kind  up  to  $25,000,  con- 
and  sell  stocks  for  him,  and  it  was  stituted  a  sufficient  written  memo- 
held  that  the  .statute  of  frauds  had  randum  of  a  parol  contract  for  the 
no  application.  Id.  To  the  .same  purchase  of  S20,000  of  the  bonds, 
effect  is  Walker  vs.  Bamberger,  17  Contra,  it  seems,  is  Johnson  vs. 
Utah,  239,  where  an  option  con-  Mulry,  4  Robt.  (X.  Y.)  401. 
tract  to  take  shares  of  stock,  which 
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tain  bonds  stolen  from  plaintiffs  and  deposited  with  defend- 
ants as  margin.^ 

In  Tomlinson  vs.  Miller^  the  plaintiff  and  defendant 
agreed  verbally  with  a  third  person  to  exchange  bonds  of  a 
railroad  company  for  its  stock,  it  being  understood  between 
the  plaintiff  and  defendant  that  they  should  furnish  the 
bonds  to  be  given,  and  share  the  stock  to  be  received  in  a 
certain  proportion ;  and  that  the  defendant  should  attend 
to  making  the  exchange,  and  should  furnish  all  the  bonds 
in  the  first  instance,  plaintiff  subsequently  to  replace  his 
share  so  advanced.  Held,  that  though  the  agreement  was 
void  under  the  Statute  of  Frauds,  for  want  of  a  written 
memorandum,  yet,  after  the  defendant  had  made  the  ex- 
change on  behalf  of  himself  and  plaintiff,  in  pursuance  of 
the  agreement,  the  Statute  of  Frauds  had  no  application  to 
the  claim  of  the  plaintiff  on  tendering  the  share  of  bonds 
to  be  furnished  hy  him,  to  recover  from  the  defendant 
the  shares  of  the  stock  which  defendant  had  received  for 
him. 

The  court  said  :  "  This  being  the  case,  I  am  unable  to  see 
that  the  Statute  of  Frauds  has  any  application  to  the  case 
in  hand.  As  between  vendor  and  vendee,  no  writing  is  nec- 
essary to  transfer  the  title  to  bonds  or  stock.  Delivery  of 
the  bonds  or  of  the  certificate  of  stock  under  a  parol  con- 
tract of  sale  is  sufficient  to  that  end.  Suppose  that  the 
verbal  contract  of  exchange  had  been  between  P.  and  the 
plaintiff  solely,  and  the  plaintiff  had  requested  the  defend- 
ant, as  his  agent,  to  advance  the  bonds  and  complete  the 
exchange,  and  the  defendant  had,  in  the  name  of  the  plain- 

*  Brownson  vs.  Chapman,  63  X.    Barnewell,  1  Y.  &  J.  387;  Ryers  vs. 
F.  625;  see,  however,  Henderson  vs.    Tuska,  14  X.  Y.  Supp.  926. 

'  7  Ab.  (N.  Y.)  n.  s.  364. 
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tiff,  and  avowedly  as  his  a^-ent,  inadi'  the  exchange  with 
Patciiin  pursuant  to  tiie  contract,  advancing  his  own  bonds 
for  that  purpose,  what  application  could  the  Statute  of 
Frauds  have  to  the  case  i " 

The  question  has  also  been  considered  as  to  what  is  not 
a  sufficient  menioranduni  to  take  the  contract  out  of  the 
statute.  Thus,  in  Johnson  vs.  Mulry,^  it  was  held  that  a 
mere  entry  in  a  book,  by  the  clerk  of  the  Stock-brokers  of  a 
vendor  by  whom  a  sale  of  choses  in  action  has  been  made, 
of  such  sale,  although  assented  to  verbally  by  the  buyers 
as  correct,  is  not  a  sufficient  reduction  of  the  contract  to 
writing,  or  written  meniorandmn,  or  note  thereof,  signed 
by  the  parties,  within  the  statute.  It  was  also  held  in  this 
case  that  the  necessity  of  having  such  contract  in  writing 
was  not  dispensed  with  by  the  Stock-j()bl)ing  Act,^  provid- 
ing that  contracts  for  the  sale  of  stock  shall  not  be  void  or 
voidable  by  reason  of  a  want  of  consideration,  or  the  non- 
payment of  a  consideration,  or  the  non-possession  or  owner- 
ship by  the  vendor,  at  the  time  of  making  such  contracts, 
of  the  certificates  or  other  evidence  of  such  shares.''  But 
the  court  seemed  to  be  of  opinion  that  if  the  purchase- 
money  was  to  be  deemed  the  consideration,  or  a  part  of 
the  consideration,  then  the  third  subdivision  of  the  statute 
had  no  application  to  the  case,  the  payment  having  been 
rendered  unnecessary  by  the  act  last  cited. 

But  upon  the  point  that  there  was  no  sufficient  memoran- 
dum signed  and  subscribed  by  the  pai'ties,  it  would  seem 
that  this  case  cannot  be  considered  as  good  law  in  New 
York,  for,  as  we  have  seen,  a  contract  for  the  sale  of  stock 

»4Robt.  (X.  Y.)  401.  3  See    Thompson    vs.    Alger,    53 

*Laws  N.  Y.  1858,  ch.  134,  now   Mass.  428,  436. 
§  22  of  the  Personal  Propert}-  Law. 
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is  sufficiently  binding  if  signed  by  one  party  and  accepted 
by  the  other.' 

The  New  York  statute  was  also  construed,  in  the  case  of 
Thompson  vs.  Alger,-  as  to  what  is  a  sufficient  part  pay- 
ment. There  an  oral  contract  was  made  in  New  York  for 
the  purchase  of  railroad  stock,  and  afterwards  the  buyer 
paid  a  part  of  the  agreed  price  to  the  seller,  but  finally  re- 
fused to  ])ay  the  balance  and  take  the  stock.  In  a  suit  to 
recover  the  residue  of  the  agreed  price,  or  damages  for  not 
performing  tlie  contract,  it  was  contended  by  the  defendant 
that  the  contract  Avas  void  within  that  provision  of  the  stat- 
ute which  provides  that  contracts  or  things  in  action  shall 
be  void  "  unless  the  buyer  shall  at  the  time  pay  some  part 
of  the  purchase-money."  The  court,  per  Dewey,  J.,  in  re- 
pudiating this  argument,  said  :  "  These  payments  were  part 
of  the  purchase-money  for  the  stock  which  Alger  contracted 
to  buy  and  Stone  contracted  to  sell,  and  will  take  the  case 
out  of  the  operation  of  the  Statute  of  Frauds  unless  the  court 
sanction  the  ground  taken  by  the  defendant,  that  in  order  to 
take  the  case  out  of  the  statute  such  payment  must  have  been 
made  at  the  precise  point  of  time  when  the  parties  made 
their  original  verbal  agi-eement.  No  such  doctrine  has  ever 
been  applied  to  tlie  English  Statute  of  Frauds,  nor  to  that  of 
Massachusetts;  nor  could  it  seriously  be  urged  as  to  either. 
It  is  only  upon  the  peculiar  language  of  the  statute  of  New 
York  that  this  ])oint  is  relied  upon  in  the  defence."  And 
this  interprctati(m  of  the  statute  appears  to  have  received 
the  sanction  of  the  courts  of  New  York  State  in  several  sub- 
sequent cases.^ 

•  See  Mason  vs.  Decker,  72  \.  Y.    See  also  Hibbard  vs.  Hatch  Co.,  54 
595;   Justice  vs.    Lang,  42  id.  493;    N.  E.  Rep.  (Mass.)  G58. 
Lydig  vs.  Bramam,  177  Mass.  212.        '  53  Mass.  428,  436. 

'  See  the  decision  commented  up- 
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"Where  B,  tlie  (jwncr  of  shares,  agreed  with  A  that  he, 
B,  in  considcnition  of  A's  discharging  B  from  liis  contract 
to  sell  such  shares  to  A  for  the  sum  of  $3000,  promised  to 
pay  A  one  half  of  the  excess  of  such  sum  as  he,  B,  should 
sell  said  shares  for  to  a  thii-d  party  over  $3000,  and  B  sold 
them  to  a  third  person  for  $3200,  in  ;ui  action  brought  by 
A  against  B  on  such  promise,  it  was  held  that  the  contract 
was  not  exempted  from  the  operation  of  the  Statute  of 
Frauds  on  the  ground  of  a  part  performance.' 

So  where  there  was  a  part  performance  of  the  contract 
by  the  payment  of  the  money  and  delivery  of  the  stock, 
after  the  action  brought,  these  acts  cannot  be  relied  on  to 
show  a  cause  of  action  when  the  action  was  commenced.^ 

In  a  case  in  l\ew  York^  it  was  held  that  the  furnishing 

on  in  Hunter  vs.  Wetsell,  57  N.  Y.  »  North  vs.  Forest,  15  Conn.  400. 

375;  also  s.  c.  84  X.  Y.  549,  where  it  '  Tisdale  vs.  Harris,  37  Mass.  13. 

was  held  that  where,  after  the  mak-  As  to  when  a  delivery  of  certificates 

ing  of  an  oral  contract  for  the  sale  of  of  stock  and  notes  is  not  a  sufficient 

goods,   void   under  the   Statute   of  part  performance  to  take  the  case 

Frauds,  a  payment  is  made  thereon,  out  of  the  statute,  see  Reynolds  vs. 

and  at  the  time  of  such  payment  the  Scriber,  69    Pac.    Rep.    (Ore.)   48. 

essential  terms  of  the  contract  are  '  White  vs.  Drew,  56  How.  Pr. 

restated,  this  takes  the  case  out  of  (Sp.  T.)  53. 

the  operation  of  the  statute,  and  Payment  of  part  of  the  purchase 
validates  the  contract.  And  where  money  to  an  agent  authorized  to 
a  check  is  delivered  and  received  as  make  a  sale  of  shares  takes  the  case 
a  payment,  which  is  good  when  out  of  the  statute:  Jones  vs.  Wat- 
drawn  and  is  paid  on  presentation,  ties,  92  N.  W.  Rep.  (Neb.)  765. 
this  is  a  payment  at  the  time  within  When  a  contract  was  in  effect  one 
the  meaning  of  said  statute  (2  Rev.  for  the  exchange  of  plaintiff's  share 
Stat.  136,  §  3  (Lst  ed.),  now  subd.  6,  of  the  stock  of  a  corporation  for 
§  21,  of  the  Personal  Property  Law),  goods  of  the  corporation,  plaintiff 
and  satisfies  its  requirements.  and  his  father  and  brother  resign- 
It  was  held  in  McLure  vs.  Sher-  ing  their  position  as  officers  of  the 
man,  70  Fed.  Rep.  190,  that  if  the  corporation,  it  was  held  that  al- 
consideration  is  partly  paid  by  though  such  resignations  were  made 
check,  the  transaction  is  not  within  a  few  days  after  an  oral  agreement 
the  statute.  for  the  exchange  was  made,  there 
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of  reliable  information  as  to  facts  upon  which  the  future 
price  of  a  stock  will  depend  was  a  sufficient  consideration  to 
uphold  a  verbal  agreement  or  contract  in  relation  to  such 
stock ;  and  that  the  information,  being  concededly  of  great 
value,  was  just  as  effective  to  take  the  case  out  of  the  Stat- 
ute of  Frauds  as  if  a  cash  payment  had  been  made.  No  au- 
thority was  cited  for  this  proposition,  but  it  appears  to  have 
been  based  by  the  learned  judge  upon  the  principle  that 
one  who  offers  a  reward  for  information  is  bound  by  his 
contract  to  the  person  who  responds  to  his  offer  :  then  the 
contract  was  considered  by  the  court  as  having  been  exe- 
cuted by  the  fact  that  the  defendant  assented  to  the  same, 
and  acted  upon  it  by  purchasing  the  stocks. 

And  where  the  plaintiff  purchased  certain  shares  of  stock 
at  a  given  price  of  the  defendant,  the  hitter  agreeing  to  take 
it  back  and  repay  the  plaintiff  for  the  same  on  request — 
held,  that  the  plaintiff  having  tendered  back  the  stock  and 
demanded  repayment,  the  contract  for  the  repayment  was 
not  within  the  Statute  of  Frauds,  though  not  in  writing. 
The  court  based  its  decision  upon  the  fact  that  the  contract 
sued  upon  was  not  an  independent  one  for  the  resale  of  the 
stock  from  plaintiff  to  defen(hint  but  was  rather  a  part  of 
the  one  by  which  plaintiff  purchased  the  stock,  and  by  which 
the  purchase  became  a  qualified  and  not  an  absolute  one. 
The  original  contract  was  taken  from  the  operation  of  the 
statute  by  a  part  performance,  by  the  delivery  of  the  stock, 
and  by  the  payment  of  the  money.* 


was  not  a  reaffirmance  of  the  con-  To    the    same     effect,     Allen    vs. 

tract  sufficient  to  take  it  out  of  the  A};uirre,  7  N.  Y.  543. 
New  Yoriv  .statute.     Raymond  vs.        Where    a    purclia.se    is    made    of 

Colton,  104  Fed.  Rep.  219.  securities  upon  a  representation  as 

'  Fay  vs.   Wheeler,   44   Vt.   202.  to  value  inducing  the  purchase,  and 
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It  was  also  lieUl  in  SecUlon  vs.  Rosenbiium '  thiit  an  oi)tioiuil 
contract  to  buy  stock  within  three  years  was  not  witliin 
the  section  of  the  state  statute,  corresponding  to  a  similar 
provision  in  the  fourth  section  of  the  English  Statute  of 
Frauds,  as  the  vendee  might  choose  to  buy  within  one 
year. 

A  contract  to  convey  land  in  consideration  of  the  pay- 
ment of  cash,  and  transfer  of  stock,  is  not  within  the  Stat- 
ute of  Frauds,  if  not  signed  by  the  vendee,  the  vendor's  sig- 


a  promise  to  return  the  purchase 
money  paid  if  the  purchaser  be- 
comes dissatisfied,  the  contract  is 
not  within  the  statute.  When  the 
option  to  repurchase  is  not  limited, 
it  must  be  exercised  within  a  rea- 
sonable time.  Wooster  vs.  Sage, 
67  N.  Y.  67;  Allen  vs.  Eghmie,  79 
id.  632;  Johnson  vs.  Trask,  110  N. 
Y.  136;  Fitzpatrick  vs.  Woodruff,  90 
N.  Y.  561 .  As  to  what  is  a  "  reason- 
able time,"  see  last  cited  case.  See 
also,  Lydig  vs.  Braman,  177  Mass. 
212. 

Where,  however,  a  contract  to  re- 
purchase shares,  or  a  guaranty  of 
payment,  is  not  part  of  the  contract 
of  sale,  it  is  not  enforceable  if  not  in 
writing.  Hagar  vs.  King,  38  Barb. 
200;  Chamberlain  vs.  Jones,  32  App. 
Div.  (X.  Y.)  237. 

A  promissory  note  given  in  ful- 
filment of  an  oral  promi.se  to  re- 
purchase mining  stock,  which  had 
been  sold  two  months  previously, 
is  void.  Cameron  vs.  Tompkins,  72 
Hun,  113.  In  that  case  the  note 
and  correspondence  between  the 
parties  did  not  constitute  "a  note  or 
memorandum"  under  the  statute. 
Id. 

A  parol  agreement  for  the  sale  of 


200  shares  is,  however,  within  the 
statute,  although  there  was  an 
agreement  by  the  same  party  to  buy 
a  larger  number  of  shares  in  the 
same  company,  which  latter  shares 
were  delivered  and  the  price  thereof 
paid,  the  contract  for  the  200  shares 
being  distinct  from  the  other. 
Tompkins  vs.  Sheehan,  158  N.  Y. 
017. 

In  Alabama  it  has  been  held  that 
a  married  woman  may  convey 
shares  in  a  corporation  with  her 
hu-sband's  written  assent  without 
complying  with  a  statute  requiring 
attestation  and  acknowledgment. 
Flowers  vs.  Sterner,  103  Ala.  440. 
When  plaintiff  brought  an  action 
again.st  defendant  Stock-brokers  to 
impeach  the  latter's  account  on 
grounds  which  implied  the  exist- 
ence of  a  formal  contract  to  pur- 
chase of  defendants  $1,000,000 
United  States  bonds,  and  question 
of  the  want  of  a  note  or  memoran- 
dum was  only  raised  for  the  first 
time  in  the  requests  for  findings,  he 
cannot  question  the  validity  of  the 
contract  under  the  statute.  Porter 
vs.  Wormser,  94  N.  Y.  431. 

'  85  Va.  928. 
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nature  being  sufficient.^  And  if  the  performance  of  the  ver- 
bal contract  depends  on  a  contingency  which  may  or  may  not 
happen  within  a  year,  it  is  nevertheless  valid,  unless  it  ap- 
pears that  the  contract  was  to  be  performed  after  the  ex- 
piration of  a  year.^ 

And  a  contract  for  the  sale  of  stock  not  yet  in  existence 
(the  corporation  not  having  been  organized)  is  not  within 
the  statute.^ 

In  California  it  was  held  that  a  verbal  promise  by  the 
stockholder  of  a  corporation  to  the  purchaser  of  stock  there- 
in, to  refund  the  price,  if  the  stock  should  become  worthless, 
is  not  within  the  Statute  of  Frauds,  as  it  is  an  original  con- 
tract, and  not  a  guaranty.^ 

And  in  the  case  of  Moorehouse  vs.  Crangle  ^  it  was  held  in 
Ohio  that  an  oral  promise  by  the  president  of,  and  a  large 
stockholder  in,  a  corporation,  to  plaintiff,  that  if  the  latter 
would  subscribe  to  stock  of  the  company,  he  would,  within 
a  year,  receive  a  large  dividend,  was  not  a  contract  within 
the  sections  of  the  Statute  of  Frauds  requiring  a  contract 
to  answer  for  another's  debt,  default  or  miscarriage,  to  be 
in  writing.® 

The  New  York  Statute  of  Frauds  (Rev.  Stats.''  Part  2,  ch. 
VII,  title  2,  §  2)  provided  that  the  consideration  in  the 
contracts  therein  mentioned  shcjuld   be  expressed,  but  by 

'  Burk  vs.  Mead,  64  N.  E.  Rep.  *  Kilbride  vs.  Moss,  113  Cal.  432. 

(Ind.)  889.  ''36  Ohio  St.  130. 

^  Gadsden  vs.  Lance,  McMul.  S.  "  To    same    effect    is    Crook    vs. 

C.  Eq.  91.     See  also  Moore  vs.  Vos-  Scott,  65  A.  D.  139;  See  also  Mer- 

burgh,    66    A.    D.     (N.    Y.)    223;  chant  vs.  O'Rourke,  82  N.  W.  Rep. 

Dupi<;nac  vs.  Bernstrom,  78  N.  Y.  (Iowa)    759;  Crawford   vs.   Pile  & 

Supp.  705;  Thompson  vs.  Whitney,  Brown,  190  Pa.  St.  272;  Conner  vs. 

20  Utah,  1.  Braml)le,  6  Ohio  N.  P.  195. 

'  Gadsden  vs.  Lance,  McMul.  Eq.  '  5th  nd. 
C.  (S.  C.)91. 
57 
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L.  1863,  ch.  4G4,  these  words  were  omitted.  Notwithstanding 
this  amendment,  however,  the  consideration  must  either  be 
expressed  in  words  or  be  fairly  inferable  from  the  con- 
tract.* In  Wisconsin,  under  the  Statute  of  that  State,  the 
consideration  must  be  expressed.^  So  also  in  Alabama.^ 
In  Indiana  the  consideration  need  not  be  set  forth,  but  may 
be  proved.  Parol  evidence  is  admissible  to  show  what  the 
consideration  was,  if  it  is  ambiguously  expressed.^ 

In  Missouri  it  has  been  held  that  a  contract  for  the  ex- 
change of  lands  for  bank  stock  is  Avithin  the  statute  and 
must  be  in  writing"'  and  entry  into  possession  of  the  land 
(unless  with  the  vendor's  consent)  does  not  take  the  case  out 
of  the  statute.** 

And  it  has  been  held  in  Minnesota  that  a  parol  contract 
for  personal  services,  as  president  of  a  corporation,  whereby 
part  of  the  compensation  was  to  be  paid  in  stock  of  the  cor- 
poration, was  not  a  contract  for  the  sale  of  such  stock,  and 
therefore  not  Avithin  the  Statute  of  Frauds,  although  the 
stock  to  be  transferred  was  over  the  value  of  $50.''  Al- 
though such  a  contract  being  for  the  rendition  of  such  serv- 
ices for  a  period  of  three  years  was  not  enfoi'ceable,  it  Avas 
not  absolutely  void,  and  plaintiff  Avas  entitled  to  the  A^alue 
of  the  stock  actually  earnefl  by  him  when  he  was  discharged 
during  the  term  without  fault  on  his  part,*^  but  this  decision 
was  on  the  ground  that  defendant  had  received  a  benefit 

'  Union  Bank  vs.  Leary,  79  X.  Y.  *  Beckmann  vs.  Mephani,  70  S. 

Supp.  217.  W.  Rep.  109-4.     See  also  Crafton  vs. 

^Commercial    Bank    vs.    Smith,  Carmichael,  0-4  N.  E.  Rep.   (Ind.) 

107  Wis.  574.  627. 

'  Strouse  vs.  Elting,  20  So.  Rep.  "  Cockrell  vs.  Mclntyre,  161  Mo. 

(.\la.)  123.  59. 

*  Burk  vs.  Mead,  64  X.  E.  Rep.  '  Spinney  vs.  Hill,  81  Minn.  316. 

(Ind.)  SS9.  '  Id. 
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for  the  services  rendered,  and  where  defendant  receives  no 
benefit,  he  is  not  liable.  So  held  in  Gazzam  vs.  Simpson,^ 
where  it  was  held  that  defendants  (stockholders  in  a  corpo- 
ration) were  not  liable  to  repay  to  plaintiff  stockholders 
moneys  advanced  by  the  latter  to  the  corporation,  when 
the  defendants  were  not  benefited  by  such  advance. 

(c.)   When  Statute  must  he  Pleaded. 

In  England,  by  statute,^  where  a  contract  is  alleged  in 
any  pleading,  a  bare  denial  of  the  contract  by  the  opposite 
party  shall  be  construed  only  as  a  denial  of  the  making  of 
the  contract  in  fact,  and  not  of  its  legality  or  its  sufficiency 
in  law,  whether  in  reference  to  the  Statute  of  Frauds  or 
otherwise ;  and  it  has  been  decided  that  the  statute  must  be 
pleaded,  ^  and  that  a  defence  founded  thereon  cannot  be 
raised  by  demurrer.^ 

It  has  been  held  in  Vermont  that  the  defence  under  the 
statute  may  be  shown  under  the  general  issue  or  pleaded 
specially.^  And  the  same  rule  prevails  in  ]S"ew  York,**  save 
that,  if  the  defendant  admits  the  making  of  the  contract  in 
his  pleading,  he  must  specially  allege  the  Statute  of  Frauds 

•  114  Fed.  Rep.  71.  <  Catling  vs.  King,  L.  R.  5  Ch. 

^  Sup.  Ct.  Judicature  Act  Amend-    Div.  660;  Futcher  vs.  Futcher,  58 
ment,  1873;  38  and  39  Vict.  c.  77,    L.  J.  Ch.  735;  Morgan  vs.  Worthing- 
order     xix,     20     Snow's      Annual    ton,  38  L.  T.  443. 
Practice  (1901),  vol.  1,  266;  Browne        ^  Hotchkiss  vs.  Ladd,  36  Vt.  593. 
on  Stat,  of  Frauds  (4th  ed.),  560.       In  Alabama  the  statute  must  be 

» Towle  vs.  Topham,  37  L.  T.  (n.    pleaded.     Strouse    vs.    Elting,    20 
s.)  308.     See  also  Mu.ssell  vs.  Cooke,    So.  Rep.  123. 

Prec.  Ch.  .5.33;  Clarke  vs.  Callow,  46  "Harris  vs.  Knickerbocker,  5 
L.  J.  Q.  B.  53;  Dawkins  vs.  Pen-  Wend.  644;  Duffy  vs.  O'Donovan, 
rhyn,  48  L.  J.  Ch.  .304;  Pullen  vs.  46  N.  Y.  223;  Haight  vs.  Child,  34 
Snelus,  48  L.  J.  C.  P.  .394;  Jones  vs.  Barb.  186;  Morrill  vs.  Cooper,  65  id. 
Smith,  (1891)  1  Ch.  384.  512;  Amburger  vs.  Marvin,  4  E.  D. 

Smith,  393. 
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as  a  defence.'  The  objection  to  the  statute  may  be  taken 
in  equit}'  by  answer  to  the  bill  denying  the  fact  of  the 
agreement."^ 

But  where  complainant  sohl  defendant  2(»()  shares  of  rail- 
way stock  at  a  sti[)uUited  price,  deliverable  at  a  future  (hiy, 
and,  to  secure  performance  of  the  contract,  each  party  de- 
posited 100  shares  of  similar  stock  witli  Brokers,  and  when 
the  contract  matured  defendant  declared  that  he  would  not 
receive  the  stock,  and  no  tender  or  offer  of  it  was  made  to 
him,  whereupon  plaintiff  filed  a  bill  that  the  lOU  shares 
pledged  might  be  sold  and  his  damages  paid  out  of  the 
proceeds — the  defen(Uint  answered,  substantially  admitting 
the  making  of  the  contract,  but  alleged  "  that  the  contract 
was  void  in  law  and  not  binding  upon  him."  It  was  held 
that  the  answer  was  not  sufficient  to  enable  him  to  avail 
himself  of  the  Statute  of  Frauds  or  put  complainant  on 
proof  of  a  contract  in  writing.^ 

'  Alger  vs.  Johnson,  4  Hun,  412.  jection  of  the  statute  may  be  raised 

The    general    rule  is  that  the  de-  at  the  trial   without  having  been 

fense  of  the  statute  must  be  plead-  pleaded,  but  the  defence  is  not  open 

ed,    except    where    the    complaint  if  not  raised  at  the  trial.     Lydig  vs. 

shows  on  its  face  that  the  case  is  Braman,  177  Mass.  212. 

within     the     statute.     Porter    vs.  See  also  Beckmann  vs.  ]\Iepham, 

Wormser,  94  N.  Y.  31.  70  S.  W.  Rep.  1094. 

When  on  the  face  of  a  contract  for  Mirown  on  Stat,  of  Frauds  C4th 

the  purchase  of  bonds  declared  on,  ed.),  5G.5. 

the  statute  has  been  complied  with,  ^  Vaupell  vs.  Woodward,  2  Sandf. 

but,  as  found  by  the  court,  the  .slat-  Ch.  143. 
ute  was  not  complied  with,  the  ob- 
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Chaptek  YIII. 

MEASURE  OF  DAMAGES. 

/.   General  Rule  in  the  United  States  in  Actions  relating 
to  Personal  Property, 
(a.)  In  Actions  hy  Vendee  agahist  Vendor, 
(b.)  By  Vendor  against  Vendee. 

(c.)  Iti  Actions  for  Conversion  of  Personal  Property, 
(d.)  Refusal  to  Return  Borrowed  Stocks. 
II.  In  Actions  between  Clients  and  Stoch-hroTcers. 

(a.)  By  Clients  against  Stock-hroker  for  Failure  to  Buy  as 

jjer  Instructions, 
(b.)    Clients  against  Brokers  for  Failure  to  Sell  Stocks. 
(c.)   For  Conversion  of  Stocks  by  Broker. 
((Z.)   Exceptions  to  Rule  laid  down  in  Baker  vs.  Drake. 
(e.)  Reasonable  Time. 
(/.)   Market  Value. 
III.  Measure  of  Damage  in  Actions  hy  Stoeh-hroker  against 
Client. 

It  is  not  within  the  limits  of  this  work  to  discuss  exten- 
sively the  measure  of  damages  in  actions  for  the  non-per- 
formance of  contracts  relative  to  the  sale  or  purchase  or 
for  the  conversion  of  personal  property.  This  more  prop- 
erly belongs  to  a  separate  treatise  on  damages,  and  it  has 
been  ably  performed  by  Mr.  Sedgwick  in  his  well-known 
work.^     The  object  of  this  book  will  be  fulfilled  by  strictly 

'  See  also  the  treatises  of  Mr.  Sutherland  (3d  ed.),  and  of  the  Messrs. 
Joyce. 
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confining  the  present  chapter  to  the  i)rinciples  of  the  law 
of  damages  immediately  growing  out  of  transactions  in 
stocks  and  other  securities  dealt  in  by  l>rokers  on  the  Stock 
Exchange,  prefacing  it  with  a  mere  statement  of  the  gen- 
eral principles  applicable  to  other  kinds  of  personal  prop- 
erty. 

I.  General  Rule  iu  the  United  States  in  Actions  Relat- 
ing to  Personal  Property. 

(a.)   In  Actions  by  Vendee  against  Vendor. 

In  an  action  for  the  breach  of  a  contract  to  deliver  per- 
sonal property,  the  measure  of  damages  seems  to  be  the 
difference  between  the  contract  and  the  market  price  at  the 
time  and  place  where  it  should  have  been  delivered.^  If  the 
price  lius  been  paid  in  advance,  the  purchaser  is  entitled  to 
any  rise  in  the  value  of  the  article  which  may  have  taken 
place  down  to  the  time  of  trial  ]^  but  the  rule  is  modified 
where  extraordinary  circumstances  have  occurred  to  pro- 
duce extreme  prices  in  the  article,  or  other  circumstances 
attending  the  transaction  which  would  render  it  inequita- 
ble to  allow,  as  a  measure  of  damages,  the  highest  price  of 
the  article  after  default  in  delivery.^  And  it  seems  to  be 
settled  that  tlie  above  general  proposition  is  not  altered 
when  stocks  are  the  subject-matter  of  the  contract,*  but  if 

'1    Sedgwick   on   Damages    (7th  Phillips,  89  Pa.  250;  Rand  vs.  White 

ed.),  552  et  seq.;  ib.  (8th  ed.),  vol.  2,  Mountain  R.  R.,  40  X.  H.  79;  Currie 

§  743  et  seq.,  and  cases  cited;  Ran-  vs.  White,  45  N.  Y.  822;  1  Sweeny, 

don  vs.  Barton,  4  Tex.  289.  160;  Shaw  vs.  Holland,  15  Mee.  & 

2  Id.  W.   136;  Pott  vs.  Flather,  5  Eng. 

'Calvit  vs.  McFadden,    13  Tex.  Ry.  &  Can.  Cas.  85;  Tempest  vs. 

324.  Kilner,  3  C.  B.  249-253;  Hunting- 

*1   Sedgwick  on  Damages,  577;  ton  &  Broad  Top  R.  R.  Co.  vs.  Eng, 

ib.  (8th  ed.),  vol.  2,  §  736;  North  vs.  86  Pa.  247.     But  compare  Kent  vs. 
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the  purchaser  has  paid  for  the  property  in  advance,  it  has 
been  held  in  some  jurisdictions  that  the  measure  of  dam- 
asfes  is  the  value  of  the  stock  at  the  time  it  ouo;ht  to  have 
been  delivered,^  whilst  in  other  States  the  highest  interme- 
diate value  of  the  stock  between  the  time  at  which  it  should 
have  been  delivered  and  the  trial,  is  allowed.^ 

In   England  the  price  of  the  stock  at  the  time  of  the 
trial  appears  to  be  the  measure  of  .damages.^ 

Ginter,    23    Ind.    1;    Musgrave   vs.  '  Orange  &  A.  R.  R.  Co.  vs.  Ful- 

Beckendorff,  53  Pa.  St.  310.  berg,    17    Grattan,    366;    Dyer   vs. 

See  also  as  exemplifying  the  gen-  Rich,  1  Met.  (Mass.)  180;  Gray  vs. 
eral  rule  so  far  as  regards  shares,  Portland  Bank,  3  Mass.  364;  2 
Powell  vs.  Jessop,  18  C.  B.  336.  In  Sedgwick  on  Damages  (8th  ed.), 
an  action  against  a  company  for  §  746  et  seq.  In  other  States  the 
withholding  shares  after  tender  of  same  rule  has  been  held  to  apply 
calls  and  interest,  the  measure  of  to  personal  property  other  than 
damages  is  the  market  price  on  the  stocks — -viz.,  in  Vermont,  Ken- 
day  of  tender,  less  calls  and  interest,  tucky  and  Pennsylvania,  although 
Van  Dieman's  Land  Co.  vs.  Cock-  in  the  latter  State  the  rule  is  differ- 
erin,  1  C.  B.  (n.  s.)  732.  See  s.  c.  5  ent  as  to  stocks.  See  next  foot- 
C.  B.  318.  note. 

Where  the  vendee  has  an  option  ^  Kent    vs.    Ginter,    23    Ind.    1; 

to  return  stock  sold  to  him  and  re-  Bank  vs.  Reese,  26  Pa.  St.  143;  2 

ceive  back  the  price  paid,  the  meas-  Sedg.  on  Damages  (8th  ed.),  §  744 

ure    of    damages    is    the    purchase  et  seq.     The  same  rule  has  been 

price  paid  with  interest.     Laubach  held  to  apply  to  personal  property, 

vs.  Laubach,  71  Pa.  St.  387.  other  than   stocks,    in   New   York 

If  the  stock    has   no   actual   or  (Clark   vs.    Pinney,    7   Cow.    681), 

market  value  only  nominal  damages  Connecticut,  Texas,  Iowa  and  Cali- 

can     be     recovered.     Barnes     vs.  fornia.     2  Sedg.  on  Damages  (8th 

Brown,  130  N.  Y.  372.     The  rule  ed.),  §  744  et  seq. 

applies  to  a  breach  of  contract  to  '  Mayne  on  Damages   (6th  ed.), 

deliver  land   certificates.     Randon  p.  195.     In  an  early  English  case 

vs.  Barton,  4  Tex.  289.     See  also  (Dutch  vs.  Warren,  cited  in  2  Burr, 

Van  Allen  vs.  Illinois  C.  R.  R.  Co.,  1010)  it  was  held  that,  wiiere  the 

7  Bosw.  515;  Vance  vs.  Tourn6,  13  purchase  price  of  mining  shares  was 

La.  225;  Jones  vs.  Chamberlain,  30  paid    by    plaintiff,  and    the   shares 

Vt.   196;  Long  vs.  Conklin,  75   111.  were  to  be  transferred  to  ])laiii1ilT 

32;    Belden  vs.   Nicolay,   4    E.    D.  as  soon  as  the  books  were  open,  but 

Smith    (N.  Y.),   14;  Sutherland  on  the  defendant  refased  to  carry  out 

Damages  (3d  ed.),  §657.  the  contract  four  days  later  when 
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In  an  action  on  a  guarantee  that  the  s(jI<1  shares  shall 
yield  certain  annual  dividends  for  a  certain  period,  the  meas- 
ure of  damages  is  the  difference  between  the  actual  value 
of  the  shares  and  their  value  if  they  had  proved  to  be  of 
the  stipulated  quality.'  And  a  pai-ty  subscribing  for  shares 
at  the  request  of  another,  who  agrees  to  take  them  and  in- 


the  books  were  opened,  plaintiff 
could  not,  in  an  action  on  the  case 
for  money  had  and  received,  re- 
cover £262:  10:  0,  the  considera- 
tion paid  by  him,  but  only  £175, 
the  value  of  the  shares  on  the  day 
they  were  aj^reed  to  be  delivered. 
See  this  case  criticised  in  Mayne  on 
Damages  (Gth  ed.),  P-  193,  and 
note  (0  appended.  The  learned 
author  doubts  whether  the  case  is 
good  law  now.  See  p.  192  of  that 
work  as  to  the  conflict  between  the 
American  decisions  in  such  a  case, 
i.  e.,  where  the  purchase  money  has 
been  paid,  and  the  property  not  de- 
livered by  the  vendor. 

'  Struthcrs  vs.  Clark,  30  Pa.  St. 
210.  See  also  to  same  effect, 
Callanan  vs.  Brown,  31  Iowa,  333, 
and  cases  cited  at  id.  p.  340.  The 
same  rule  applies  to  worthless  stock 
fraudulentlj-  sold.  Hubbell  vs. 
Meigs,  50  X.  Y.  480;  Miller  vs.  Bar- 
ber, 66  X.  Y.  558,  and  to  shares 
fraudulently  issued;  Peek  vs.  Derry, 
37  Ch.  Div.  .541;  Allen  vs.  South 
Boston  R.  R.  Co.,  4  L.  R.  A.  716. 
When  one  is  induced  by  fraud  to 
purchase  stock  of  a  corporation,  he 
may  recover  the  difference  between 
the  value  of  the  .stock  and  the  price 
he  paid  for  it,  and  if  the  corpora- 
tion is  in.solvent,  the  intrinsic  value 
of  its  stock  may  be  shown  as  a  basis 
for    the    assessment    of    damages. 


Redding  vs.  Godwin,  46  X.  W.  Rep. 
(Minn.)  563. 

And  it  was  held  in  Smith  vs. 
Bolles,  132  U.  S.  125,  that  when 
plaintiff  was  fraudulently  induced 
to  purchase  the  stock  of  a  corpora- 
tion, the  defendant  was  liable  to 
make  good  the  loss  sustained,  such 
as  the  moneys  the  plaintiff  had  paid 
out  and  interest,  and  any  other  out- 
lay, legitimate!}^  attributable  to  de- 
fendant's conduct,  but  this  liability 
did  not  include  the  expected  fruits 
of  an  unrealized  speculation. 

In  Massachusetts  it  was  held  in 
Allen  vs.  South  Boston  R.  R.  Co., 
150  Mass.  200;  22  X.  E.  Rep.  917, 
that  the  measure  of  damages 
against  a  corporation  for  a  fraudu- 
lent overissue  of  stock  was  the 
market  value  of  the  stock  when  the 
corporation  (the  fraud  having  been 
discovered)  refused  to  redeem  it,  or 
permit  a  transfer  of  it. 

And  where  part  of  the  considera- 
tion of  a  contract  is  S25,000  worth 
of  the  stock  of  a  company  to  be 
organized  by  defendant,  but  which 
was  never  in  fact  organized  by  him, 
the  measure  of  damages  is  what, 
from  the  best  evidence  procurable, 
might  be  the  reasonable  value  of 
such  stock  if  the  corporation  had 
been  formed.  Huse  Sz  Loomis  Ice 
Co.  vs.  Heinze,  14  S.  W.  Rep.  (Mo.) 
756. 
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deiiinify  him,  is  not  limited  to  the  amount  paid  less  the 
market  value  at  the  time  of  the  refusal,  but  he  may  recover 
of  the  person  so  agreeing  the  amount  advanced,  with  in- 
terest, on  his  refusal  to  fulfil  the  agreement.'  But  on  a 
breach  of  contract  to  pay  in  certain  State  stocks,  it  was  held 
that  the  measure  of  damaires  is  not  the  value  of  the  State 
stocks  at  the  place  of  delivery,  as  in  contracts  to  deliver 
private  propert}",  but  the  market  value  of  such  stocks  in 
the  principal  cities,  at  the  time  the  contract  was  broken, 
deducting  the  necessary  expense  in  converting  the  stocks 
into  money .'^ 

In  an  action  between  Stock-brokers  upon  a  contract  for 
the  purchase  and  sale  of  shares  of  stock  of  a  railroad  cor- 
poration at  a  specified  price,  "  payable  and  deliverable, 
seller's  option,  in  this  3'ear,  with  interest  at  the  rate  of  six 
per  cent  per  annum,"  it  was  held  that  a  sale  in  prcesenti 
was  effected — the  vendor  becoming  a  quasi  trustee  for  the 
purchaser  ;  and  that  the  latter  was  entitled  to  recover  all 
dividends  accruing  thereafter  on  such  shares,  together  w4th 
the  ditference  between  the  contract  price  and  interest  and 
the  market  value  of  the  shares  of  stock  on  the  day  when 
the  vendor  fixes  the  time  for  the  deliver}^  of  the  same.^  And 
where  there  was  a  guarantee  that  stocks  sold  should  be 
worth  a  certain  sum,  market  value,  witliin  one  year  from 
date,  the  correct  measure  of  damages  is  the  difference  be- 
tween said  sum  and  the  liighest  value  the  stock  reached  in 
the  market  during  the  year.' 

And  where  defendant  had  agreed  to  deliver  a  certificate 
of  ten   shares  of  the   corporate  stock  of  a  manufacturing 

'Orr  vs.  Bicelow,  14  N.  Y.  .550         '  Currie  vs.  White,  4.5  N.  Y.  822. 
'Doak\'.s  Snapp,  iColdw.  (Tenii.)        MVoodward     vs.     Powers,     105 
180.  Mass.  108. 
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company,  avIioso  capital  was  to  be  f  100,000,  divided  into 
not  more  than  two  hundred  shares,  and  instead  thereof  made 
a  tender  of  a  certificate  of  ten  shares  of  the  stock  of  the 
company,  of  which  f 34,000  only  was  paid,  divided  into 
seventy  shares,  the  court  held  that  the  measure  of  damages 
was  the  value  of  ten  shares  in  the  full  capital  stock  if  it  had 
been  made  up  at  the  time  stipulated,  and  the  company  had 
then  been  ready  in  good  faith  to  operate  upon  the  capital 
pursuant  to  its  charter.'  But  in  an  action  for  not  delivering 
stock  according  to  an  oi'der  which  specifies  no  time  of  de- 
livery, the  measure  of  damages  is  the  value  of  the  stock 
Avhen  demanded.^ 

In  Iowa,  in  the  case  of  Cannon  vs.  Folsom,^  it  was  held 
that  where  the  price  of  the  commodity  contracted  for  has 
been  paid  prior  to  tlie  time  of  delivery,  the  plaintiff  may 
recover  the  highest  market  price  between  the  day  for  de- 
livery and  the  time  suit  is  brought,  provided  the  plaintiff 
does  not  unreasonably  delay  the  institution  of  his  suit. 

But  in  England,  in  an  action  by  a  ])urchaser  on  a  con- 
tract for  the  sale  of  railway  shares,  it  was  held  that  the 
measure  of  damages  was  the  difference  between  the  market 
price  of  the  shares  at  the  time  of  making  the  conti-act  and 
the  day  on  which  it  was  broken  ;  allowing  the  purchaser, 
however,  a  reasonable  time  to  go  into  the  market  to  buy 
fresh  shares.'* 

*  Dj'er  A's.  Rick,  42  Mass.  180.  against  a  corporation  wrongfullj'  re- 
See  also  Struthers  vs.  Clark,  30  Pa.  fusing  to  issue  certificate  of  s-liares 
St.  210.  see  Hussey  vs.  Manufacturers  &  Me^ 

^  Eastern  R.  R.  Co.  vs.  Benedict,  chanics'  Bank,  27  Mass.  415;  Sewall 

76  Mass.  212.  vs.  Boston  Water  Power  Co.,  86  id. 

'2  Iowa,  101.  277;  Wyman  vs.  American  Powder 

*  Shaw  vs.  Holland,  15  Mee.  &  W.  Co.,  62  id.  168;  Baltimore  City  Pass. 
136;  4  Railw.  Cas.  1.50;  15  L.  J.  Ex.  R.  Co.  vs.  Sewall,  .35  Md.  23S;  Balti- 
87.     For  the  measure  of  damages  more  Marine  Ins.  Co.  vs.  Dalrymple, 
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When  shares  alleged  to  be  fully  paid  up  are  given  as  pay- 
ment on  a  contract,  the  damages  will  be  the  market  value 
at  the  time  of  the  receipt  of  the  certificates  by  the  vendee, 
but  if  they  have  no  market  value,  the  damages  will  be  as- 
sessed by  the  court  on  the  amount  of  the  calls  made,  or  to 
be  made,  thereon.^ 

And  when  one  covenants  under  seal  to  pay  the  covenan- 
tee $100  in  Georgia,  Tennessee,  or  Alabama  bank  notes,  or 
notes  of  good  men,  the  measure  of  damages  is  the  specie 
value  of  the  notes  in  which  payment  might  have  been  made 
most  favorably  to  the  covenantor's  interest.^ 


25    Md.    269-304;     Pinkerton    vs.  stock,   and  dividends  paid  to  the 

Manchester  &  L.  R.  Co.,  42  N.  H.  person  whose  name  was  forged,  and 

424.  the  costs  of  an  action  brought  by 

In    re    Ottos      Kopje    Diamond  the  latter  against  the  corporation. 

Mines,  (1893)  1  L.  R.  Ch.  Div.  618,  Boston   &   Albany   R.   R.   Co.    vs. 

it  was  held  that  a  stock-jobber  was  Richardson,  135  Mass.  473. 

entitled  to  recover  damages  from  a  As  to  the  admissibility    in  evi- 

company  for  refusing  to  regi.ster  a  dence  of  a  deceased  Stock-broker's 

transfer  of  shares  purchased  by  him  day  book  in  an  action  for  an  indem- 

on  the  Stock  Exchange,  from  an-  nity  in  respect  of  shares  transferred 

other   jobber,    as    a    certificate    of  to   plaintiff   as  an  alleged  trustee, 

ownership  given  by  the  company  to  see  ^Nlassey  vs.  Allen,  13  Ch.  Div. 

the  vendor,  although   fraudulently  558. 

obtained,    acted     as    an    estoppel  '  Mudford's  Claim,    14  Ch.   Div. 

against     the     company,    and     the  634;  Ex  parte  Appleyard,   18  Ch. 

measure  of  damages  was  the  value  Div.  587.     See  also  Dow  vs.  Cham- 

of  the  shares   at   the  time  of  the  berlain,  33  Ver.  196;  Savannah  & 

refusal  to  register.  Charlestown  R.  R.  Co.  vs.  Callahan, 

If   a    corporation    issues    a    new  56  Ga.  331 ;  Memphis  &  Little  Rock 

certificate  of  stock  to  one  who  pre-  R.    R.    Co.    vs.    Wacker,    2    Head 

sents  to  it  a  forged  power  of  at-  (Tenn.),  467;  Canton  vs.  Smith,  65 

torney  for  the  transfer  of  .stock,  it  Me.  203. 

may  recover  from  such  person,  the  ^  Hixon    vs.    Hixon,    7    Humph, 

amount  paid  by  it  to  replace  such  (Tenn.)  33. 
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{/>.)  By  Vendor  against  Vendee. 

Where  the  goods  have  been  tlelivered,  the  measure  of 
damages  is  the  contract  price.'  Where  the  goods  have  not 
been  delivered,  and  the  vendee  refuses  to  carry  out  the  con- 
tract, the  vendor  is  entitleil  to  recover  the  contract  price 
if  the  title  has  passed,  but  if  the  title  has  not  passed,  he  may 
recover  the  difference  between  the  contract  price  and  the 
market  price  at  the  time  when  delivery  should  take  ])lace.^ 
If  no  price  has  been  agreed  on,  the  vendor  is  entitled  to  re- 
cover the  market  value  of  the  subject-matter  of  the  contract 
on  the  day  when  it  should  have  been  received.^ 

In  stock  cases,  the  value  of  the  subject-matter  of  the  con- 
tract is  to  be  determined  by  its  value  in  the  best  market  for 
the  sale  of  the  particulai-  or  similar  stock  in  this  country, 
according  to  the  ordinary  course  of  dealing  in  such  stocks.* 

So,  in  England,  in  a  suit  brought  for  the  non-acceptance 
of  railway  shares  pursuant  to  a  contract  of  sale  entered  into 
by  two  parties  through  the  medium  of  Brokers,  the  proper 
measure  of  damages  is  the  difference  of  the  prices  of  the 

'  Terwilliger  vs.  Knapp,  2  E.  D.  price  being  fixed,  the  vendee  agree- 
Smith  (X.  Y.),  86;  Thurman  vs.  ing  to  pay  their  reasonable  worth, 
Wilson,  7  Brad.  (111.)  312;  1  Sedg-  the  measure  of  damages  is  the  mar- 
wick  on  Damages  (7th  ed.),  593;  2  ket  value;  and  the  shares  have  a 
ib.  (8th  ed.)  §  750.  market    value   if   they    have   been 

^  Id.  593  et  seq.;  id.  vol.  2  (8th  occasionally  sold  or  exchanged,  but 

ed.),  §  750,  and  cases  cited  in  foot-  the  jury  should,  in  the  instructions 

note  c  to  §  753;  Thompson  vs.  Al-  of  the  court,  be  limited  to  the  mar- 

ger,   53  Mass.   428;  Thorndike  vs.  ket  vahie  at  the  time  of  sale.     It  is 

Locke,  98  id.  340.  error  to  permit  the  jury  to  measure 

'  1  Sedgwick  on  Damages,  592  et  the  damages  by   the  value  of  the 

seq.;  2  ib.  (8th  ed.)  §  750;  Henckley  stock  a  year  subsequently,  when  its 

vs.  Hendrickson,  5  McLean  C.  Ct.  price  had  become  enhanced.     Deck 

170.  vs.  Feld,  38  Mo.  App.  674. 

If  shares  have  been  sold  and  de-  *  Henegar  vs.  Isabella  Copper  Co., 

livered     without     any     stipulated  1  Coldw.  (Tenn.)  241. 
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shares  on  the  day  when  they  ought  to  have  been  accepted 
and  on  the  day  when  they  were  resold  by  the  vendor,  such 
resale  being  within  a  reasonable  tirae.^ 

And  in  a  similar  case^  it  was  held  that  the  measure  of 
damages  was  to  be  obtained  by  ascertaining  the  value  of 
the  shares  on  the  day  when  the  contract  was  broken,  or  on 
the  earliest  subsequent  day  when  the  shares  could  be  sold. 
And  generally  the  measui-e  of  damages  for  breach  of  con- 
tract to  purchase  or  deliver  stock  is  the  difference  between 
the  contract  price  and  the  market  value  at  the  time  of  the 
breach;^ 

Ordinarily  the  vendor  has  three  methods  in  which  to  in- 
demnify himself : 

1st.  He  may  retain  the  property  for  the  vendee,  and  sue 
him  for  the  full  purchase  price. 

2d.  He  may  sell  the  property,  acting  as  agent  for  this 
purpose  of  the  vendee,  and  recover  the  difference  between 
the  contract  price  and  the  price  realized  on  the  sale. 

3d.  He  may  keep  the  property  as  his  own,  and  recover 
the  difference  between  the  market  })rice  at  the  time  and 
place  of  delivery  and  the  contract  price.'' 

But  there  are  important  elements  which  should  be  borne 
in  mind  in  a  case  where  a  vendor  elects  to  sell  and  charge 
the  vendee  with  the  difference :  1st.  That  such  resale  does 
not  furnish  the  measure  of  damage  if  it  does  not  take  place 

'  Stewart  vs.  Cauty,  8  Mee.  &  W.  vs.  Flather,  5  Enp;.  Ry.  &  Can.  Cas. 

160;  2  Railw.  Cas.  616.  85;  Tempest  vs.  Kilner,  3  C.  B.  249- 

*Pott   vs.    Flather,    .5    Railw.    &  253. 

Can.  Cas.  85.  *  Du.stan  vs.  McAndrew,  44  N.  Y. 

'  Rand  vs.  White  Mountain  R.  R.  .572;  Hayden  vs.  Domets,  53  id.  426; 

Co.,  40  X.  H.  79;  Currie  vs.  White,  Sedtjwick    on    Damages    (8th    ed), 

45  X.  Y.  822;  1  Sweeny,  166;  Sliaw  §  753. 
vs.  Holland,  15  .Mee.  <t  W.  1.36;  Pott 
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within  a  reasonable  tiine;^  and,  2d,  it  seems  that  such  are- 
sale  need  not  be  at  a  public  auction,  it  being  enougii  to  show 
that  the  property  was  sold  for  a  fair  price.^  And  the  vendor 
is  entitled  to  recover  not  merely  the  difference  between  the 
contract  price  and  the  price  realized  from  the  resale,  but  he 
is  entitled  to  recover  such  difference,  plus  the  Broker's 
charges  and  other  expenses  of  such  resale." 

((')  In  Actions  for  Conversion  of  Personal  Property. 

In  actions  for  the  conversion  of  personal  property  the 
general  rule  of  the  measure  of  damages  is  the  full  value  of 
the  chattel  at  the  time  of  conversion.  But  if  special  dam- 
age has  been  sustained,  it  is  recoverable.^     The  rule  formerly 

'  Four  months  held  not  to  be  a  *  Wood  vs.   Morewood,   3  Q.   B. 

reasonable  time,  Smith  vs.  Pettee,  7  440,  n.;  Finch  vs.  Blount,  7  Car.  & 

Hun  (N.  Y.),  334.  P.  478;  Ewbank  vs.  Nutting,  7  C.  B. 

^  1  Sedgw.  on  Damages  (7th  ed.),  809.  It  has  been  held  that  the 
594,  595;  2  ib.  (8th  ed.)  §  750;  measure  of  the  liability  of  the 
WTiite  vs.  Kearney,  2  La.  Ami.  639;  pledgee  to  the  pledgor  upon  a  con- 
Crooks  vs.  Moore,  1  Sandf.  (X.  Y.)  version  of  the  pledge  is  its  value  at 
297.  the  time  of  the  conversion.     Robin- 

'  Whitney     vs.     Boardman,     18  son  vs.  Hurley,  11  Iowa,  410.     Un- 

Mass.  242;  1  Sedgw.  on  Damages  der  §  3336  of  the  Civil  Code  of  Cali- 

(7thed.),  593,  noteb;2ib.  (8thed.)  fornia,  as  amended  Jan.  22,  1878, 

§  755.  the  damages  which  a  pledgor  is  en- 

When  an  option  to  return  pur-  titled  to  from  a  pledgee  who  has 

chased    stock    is   held    enforceable,  converted  pledged  stock  is  the  high- 

and  the  plaintiff  has  been  obliged  to  est  market  value  of  the  stock  at  any 

pay  an  a.ssessment,   it  may  be  re-  time   between   the   conversion   and 

covered  as  proximate  damages  un-  the  verdict  (Dent  vs.  Holbrook,  54 

der  the  Code  of  California,   §  3300.  Cal.  145). 

Gay  A-s.  Dare,  103  Cal.  454.  The  measure  of  damages  in  trover 

As  to  when  only  nominal  dam-  for  the  conversion  of  a  bond,  check, 
ages  can  be  recovered  against  a  note  and  the  like,  prima  facie,  is  the 
company  for  refusing  to  register  a  face  value,  although  if  the  collecti- 
transfer  of  shares,  see  Skinner  vs.  ble  value  is  le.ss,  the  latter  will  be 
City  of  London  Marine  Insurance  the  true  measure.  Hayes  vs.  Mas- 
Corporation,  14  Q.  B.  D.  882.  sachusetts  Life  Ins.  Co.,  125  III.  626; 
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was,  in  the  United  States,  that  in  such  an  action,  where  the 
value  of  the  property  converted  was  of  a  fluctuating  char- 
acter, the  measure  of  damages  is  the  highest  price  of  the 
article  between  the  time  of  the  conversion  and  the  trial.^ 

The  main  reason,  if  there  be  any  reason  for  it,  which 
seems  to  have  been  assisrned  for  disting-uishing-  the  measure 


Cothran  vs.  Bank,  8  J.  &  S.  (N.  Y.) 
401;  Murray  vs.  Pate,  6  Dana,  335; 
Ga^^^n  vs.  WisweU,  83  111.  215. 
See  also  First  Xat.  Bank  vs.  Strang, 
28  111.  App.  325  (where  it  was  held 
that  a  demand  by  plaintiff  and  a 
refusal  by  defendant  to  deliver  up 
bonds,  constituted  the  conversion, 
or  afforded  presumptive  evidence 
of  it,  and  the  time  of  the  demand 
and  refusal  was  the  time  for  esti- 
mating the  value). 

But  if  Californian  bonds  have  no 
market  value,  yet,  if  in  that  state, 
they  are  treated  as  payable  in  gold, 
their  value  may  be  estimated  by 
that  standard  (Simpkins  vs.  Lane, 
54:  X.  Y.  179)  and  when  bonds  with- 
out market  value  are  secured  b}- 
mortgage,  the  amount  of  the  latter 
may  be  the  measure  of  damages. 
Murray  vs.  Stanton,  99  Mass.  345. 
See  as  to  special  value,  Griffith  vs. 
Burden,  35  la.  138.  As  further 
illu-strating  the  rule,  see  Ormsby  vs. 
Vermont  Copper  Mining  Co.,  56 
N.  Y.  623. 

When- there  was  a  conversion  of 
gold  coin  by  attachment,  the  meas- 
ure of  damages,  in  an  action  of 
trover,  is  the  value  of  the  gold  at  the 
time  of  the  conversion.  Frothing- 
ham  vs.  Morse,  45  X.  H.  545.  In 
that  case  the  value  of  the  gold  had 
increased  much  above  par,  and  the 
plaintiff,  in  an  action  for  money  had 


and  received,  sought  to  recover  the 
value  of  the  gold  on  the  da}'  of  the 
verdict,  but  it  was  held  that,  in  that 
form  of  action,  he  could  only  re- 
cover, as  damages,  the  amount  of 
money  received,  with  interest,  and 
he  could  not  recover  the  increased 
value  of  the  gold.     Id. 

^^^^en  a  Stock-broker  agrees  with 
his  Client  to  keep  his  account  open 
till  the  end  of  the  month,  and 
■RTongfully  closes  the  account  on 
the  14th,  15th  and  16th  of  the 
month,  the  measure  of  damages  is 
the  highest  price  which  the  stocks 
would  have  sold  at  between  the 
conversion  and  the  day  on  which 
the  stocks  were  to  be  carried  over. 
Michael  vs.  Hart,  70  L.  J.  K.  B. 
(1901)  1000. 

'  2  Sedgw.  on  Damages  (8th  ed.), 
§  509  et  seq.  But  in  Matthews  vs. 
Coe,  49  X'.  Y.  57,  the  court  said: 
"An  unqualified  rule  giving  a  plain- 
tiff in  all  cases  of  conversion  the 
benefit  of  the  highest  price  to  the 
time  of  trial,  I  am  persuaded,  can- 
not be  upheld  upon  any  sound 
principle  of  rea.son  or  justice.  Xor 
does  the  qualification  suggested  in 
some  of  the  opinions,  that  the  action 
must  be  commenced  within  a  rea- 
sonaljle  time,  and  pro.secuted  with 
rea,soiiable  diligence,  relieve  it  of  its 
object ioiial)lc  character." 
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of  damages  where  the  subject  of  the  suit  was  of  a  fluctuating 
nature,  and  where  its  value  was  uniform  and  ascertained,  is, 
that  in  the  former  case  the  owner  is  depi'ived  of  the  use  of 
his  property  to  the  time  of  the  trial  ;*  and  if  his  goods  had 
not  been  detained  the  plaintiff  might  have  had  a  good  op- 
portunity of  selling  the  same.^ 

('/.)    Refusal  to  Return.   Borrmved  Stocks. 

In  this  counecLion  should  also  be  considered  those  cases 
where  a  borrower,  pledgee,  or  other  person  refuses  to  re- 
turn stock.  This  refusal  generally  constitutes  a  conversion, 
and  the  measure  of  damages  would  ordinarily  be  the  same 
as  in  that  class  of  actions — viz.,  the  value  at  the  time  of 
conversion,  together  with  all  dividends,  interest,  or  accretions 
which  may  liave  accrued  on  the  stoclc^  The  measure  of 
damaofes  for  not  reLurnino'  borrowed  stocks  at  the  time 
agreed,  is  the  market  ])i'ice  at  the  time  when  they  should 
have  been  returned,^  or  the  highest  price  intermediate  that 
time  and  the  suit.^  In  one  case  the  pledgee  of  stock  wrong- 
fully sold  it;  and  when  the  pledgor  offered  to  pay  the  debt 

'  2  Sedgw.  on  Damages  (8th  ed.),  Huntingdon  vs.  English,  86  Pa.  St. 

509  et  seq.  247. 

^  Greening  vs.  Wilkinson,  1  Car.  &  In  Gainsford  vs.  Carroll,  2  B.  & 
P.  625.  For  rule  in  the  different  C.  624,  the  distinction  between  the 
States  as  to  mea.sure  of  damages  in  damages  suffered  owing  to  the  non- 
actions for  conversion  of  property,  return  of  stock  lent,  and  that  by  a 
see  Sedg.  on  Damages  (Sth  ed.),  breach  of  contract  to  deliver  goods, 
where  the  cases  are  collected.  is  pointed  out. 

As   to    allegations    in    the    com-  In  Ohio  the  measure  of  damages 

plaint,  see  R.  L.  Blair  Co.  vs.  Rose,  is  the  market  value  of  the  stock  at 

60  N.  E.  Rep.  10.  the  time  the   cause   of  action  ac- 

'  2  Sedgw.  on  Damages  (Sth  ed.),  crued,   and  if,  at  that  time,   it  is 

§  497.  worthless,  the  plaintiff  is  only  en- 

*  Day  vs.  Perkins,   2  Sandf.  Ch.  titled  to  nominal    damages.     Fos- 

359;   2   Sedgw.    on    Damages    (8th  dick  vs.  Green,  27  Ohio  St.  48  I. 

ed.),  §  519.     See  also  to  same  effect,  *  2  Sedg.  on  Dam.  (Sth  ed.)  §  509. 
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and  requested  a  return,  he  was  put  off  from  time  to  time 
by  the  pledgee  with  promises  to  replace  it,  and  in  the  mean- 
time it  rose  in  value.  Held,  in  an  action  for  wrongfully 
selling  the  stock,  that  the  pledgor  might  recover  the  en- 
hanced value.^  The  measure  of  damage  for  breach  of  a  con- 
tract to  return  borrowed  bank  stock  on  demand  is  the  value 
of  the  stock  on  the  day  of  the  demand,  with  interest  for  the 
delay.  An  increase  in  value  cannot  be  taken  into  account.^ 
But  there  may  be  cases  where  a  plaintiff  has  been  "  deprived 
of  some  special  use  of  the  property  anticipated  by  the  wrong- 
doer ;  "  in  which  event,  and  in  some  other  special  instances, 
a  different  ride  of  damages  may  prevail.^  In  Pennsylvania 
the  measure  of  damages  for  the  breach  of  contract  to  re- 
place borrowed  stock  is  its  highest  price  between  the  breach 
and  the  trial.^  But  this  rnle  only  applies  where,  by  the  re- 
fusal to  perform,  the  plaintiff  has  suffered  the  loss  of  the  ad- 
vanced price  of  the  stock.^ 

There  have  also  been  several  English  decisions  in  actions 
growing  out  of  failures  to  return  borrowed  stocks  which 
should  be  noticed.  It  has  been  held  that  the  true  measure  of 
damages  in  an  action  for  not  redelivering  shares  lent  to  the 
defendant  upon  a  contract  to  return  them  on  a  given  day 
is  not  the  market  price  at  the  time  of  the  breach,  but  the 
market  price  at  the  time  of  the  trial,  provided  the  shares 
have  risen  in  value,^  but  if  the  price- has  depreciated,  the 

'  Wilson  vs.  Little,  2  N.  Y.  443,  *  Musgrave    vs.    Beckendorf,    53 

aff'g  1  Sandf.  351;  compare  Roberts  Pa.  St.  310;  Richardson  vs.  Sewing- 

vs.  Berdell,  61  Barb.  37,  where  the  machine  Co.,  17  Pitts.  L.  J.  1. 

value  at  time  of  demand,  with  in-  ^  Phillips's    Appeal,    68    Pa.    St. 

terest,  wa.s  allowed.  130. 

'  McKenny  vs.  Haines,  63  Me.  74.  «  Owen  vs.  Routh,  14  C.  B.  327; 

^  2  Sedgw.  on  Damages  (7th  ed.),  Shepherd  vs.  Johnson,  2  East,  211; 

391.     See  also  8th   ed.,  vol.  2,  ch.  McArthur    vs.  Seaforth,   2   Taunt, 

xiv  et  seq.  257;  Downes  vs.  Black,  1  Stark.  318; 
58 
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true  lueasure  of  cl;iinug(>s  would  a[)p(';ir  to  \)o  tlicir  value  at 
the  time  at  which  tliev  were  to  be  returned  '  altliouiili  in 
the  case  cited  in  the  next  i)aragraph  a  dilTcrent  rule  was 
adopted. 

In  Forrest  vs.  Elwes,'  where  there  was  a  ti'ansfer  of  stock 
by  way  of  loan  ujwn  bond,  with  condition  to  replace  the 
stock  six  months  after  the  date,  and  in  the  meantime  to 
pay  interest  at  five  per  cent,  the  stock  not  being  replaced, 
and  having  depreciated,  the  obligee  was  held  to  be  entitled 
to  the  value  of  the  stock  at  the  time  of  the  transfer,  with 
interest  at  five  per  cent  to  the  date  of  the  report,  credit 
being  given  for  some  payments  on  account  of  the  principal. 
In  that  case,  a  period  of  thii'ty-three  years  had  elapsed 
since  the  breach  of  the  agreement,  for  the  performance  of 
which  the  borrower  had  given  a  bond  with  a  penalty  of 
double  the  value  of  the  money,  and  the  payments  on  ac- 
count showed  that  the  jiarties  had  contemplated  that  the 
money  value  of  the  stocks  at  the  time  of  the  transfer  was 
the  sum  upon  which  the  payments  were  to  be  credited. 

In  Forest  vs.  Peel  River  Company  ^  it  was  held  that  where 
a  bank  was  enjoined  from  selling  stock  wrongfully  deposited 
with  it  by  plaintiff's  Brokers  who  had  been  instructed  to 
sell  the  stock  as  opportunity  offered,  and,  after  the  lapse  of 
some  months,  the  bank  voluntarily  gave  up  the  certificate, 
the  plaintiffs  were  entitled  to  substantial  damages  for  the 
unlawful  detention,  as  the  injunction  had  l)een  obtained  to 
prevent  a  wrongful  sale  by  the  bank.  But  where  a  bank 
sells  securities  wrongfully  deposited  with  it  by  a  Broker, 

Harrison  vs.  Harrison,   1  C.  &  P.        M  Ves.  Jr.  492. 
412.  '  55  L.  T.  689. 

'  Saunders  vs.  Kentish,  8  T.  R. 
162. 
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the  measure  of  damages  is  not  the  highest  price  which  had 
been  attained  since  the  unlawful  detention,  but  the  price 
realized  by  the  bank  with  foui"  per  cent  interest.^ 

In  McArthur  vs.  Seaforth  -  the  plaintilf  gave  a  bond  con- 
ditioned to  replace  five  per  cent  stock  on  a  given  day.  After 
that  day  the  government  gave  the  holders  of  that  stock  an 
option  to  be  paid  off  at  par  or  to  commute  their  stock  for 
three  per  cents.  The  plaintiff  expressed  to  the  defendant  a 
wish  to  have  the  stock  replaced,  that  he  might  be  paid  at 
par,  but  no  wish  to  take  three  per  cent  stock ;  but  it  was 
held  that  he  was  entitled  to  recover  the  price  of  so  much 
three  per  cent  stock  as  he  might  have  obtained  in  exchange 
for  the  five  per  cents.^ 

And  in  an  action  for  the  detention  of  scrip  shares,  where 
it  appeared,  after  action  brought  and  before  verdict,  the 
scrip  had  been  delivered  up,  it  ^vas  held  that  the  jury  might, 
as  a  measure  of  damages,  take  into  consideration  the  differ- 
ence in  value  of  the  scrip  shares  between  the  time  of  the 
demand  and  refusal  and  the  time  of  the  delivery  of  them.^ 

'  Simmons     vs.     London     Joint        In  the  same  case  it  was  held  in 

Stock  Bank,  (1891)  1  Ch.  Div.  270.  the  court  below   (Archer  vs.   Wil- 

2  2  Taunt.  257.  liams,  2  C.  &  K.  25)  that  one  branch 

'  As  to  measure  of  (laniaj;cs  in  of  plaintiff's  claim  could  not  be  sus- 

actions  for  non-delivery  of  railway  tained  on  account  of  the  remoteness 

shares  pursuant  to  contract,  as  di.s-  of  the  damage,  viz.,  that  by  reason 

tinguished  from  actions  for  not  re-  of    defendant's    non-return    of   the 

placing  l)orrowed  stock,  see  Barned  scrip,   plaintiff  was  unable  in  due 

vs.    Hamilton,    2   Railw.   Cas.   624;  time  to  pay  deposits  thereon,  which 

Shaw  vs.   Holland,   15  Mee.   &  W.  payments  would  have  entitled  him 

136;  Tempest  vs.   Kilner,   2  C.   B.  to  one  hundred  additional  shares, 

'.i')');  '.i  id.  249.  the  value  of  wliich  plaintiff  claimed 

*  Williams  vs.   Archer,   2  Railw.  as  damages. 
Cas.  289;  5  C.  B.  318;  17  L.  J.  C.  P. 
82. 
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II.  In  Actions  between  Clients  .and  Stock-brokers. 

(a.)   By  Clients  against   Stock-brokers  for  Failure  to  Buij  as  per 

Instruetions. 

The  true  rule  upon  this  subject  is  clecarly  stated  by  Story* 
as  follows  :  "  From  what  has  been  already  said,  it  is  suffi- 
ciently clear  that  wherever  an  agent  violates  his  duties  or 
obligations  to  his  principal,  whether  it  be  by  exceeding  his 
authority,  or  by  positive  misconduct,  or  l)y  mere  negligence 
or  omission  in  the  proper  functions  of  his  agencv,or  in  any 
other  nuinner,  and  any  loss  or  damage  falls  on  his  ]>rincipal, 
he  is  responsible  therefor,  and  bound  to  make  a  full  indem- 
nity." ^ 

In  the  outset  it  is  safe  to  lay  down  this  general  proposi- 
tion, drawn  from  the  analogous  relation  of  ]irincipal  and 
agent  ^ — that  a  Client,  in  an  action  against  his  Broker  for 
not  obeying  instructions,  can  recover  only  tiie  actual  loss  he 
has  sustained.'  And,  accordingly,  if  the  Client  suffer  no 
loss  by  the  failure  of  his  Broker  to  ob(y  instructions  in  lef- 
erence  to  purchasing  or  selling  stocks,  upon  gciicr.il  prin- 
ciples it  is  hija/'ia  sine  damno :    the  foi'mer  can   I'ecover 

'  Agency  (9th  ed.),  P-  259.  the    Client    for    the    shares.     Ex 

'  See  this  principle  as  applied  to  parte  Panmure,  24  Ch.  Div.  367. 

Stock-brokers  in  Fowler  vs.  N.  Y.  '2  Sedgw.  on  Damages  (7th  ed.), 

Gold  Exchange  Bank,  67  N.  Y.  138,  53;  8th  ed.  §  828;  3  Joyce  on  Dam- 

143.  ages,  §  2047. 

When  a  Broker  purcha.ses  shares  ^Cameron  vs.  Durkhcini,  55  N. 
in  a  company  other  than  that  cov-  Y.  425;  Fowler  vs.  N.  Y.  Gold  Ex- 
ered  by  his  instructions,  he  is  liable  change  Bank,  67  X.  Y.  138,  143; 
in  damages,  for  breach  of  warranty  Hope  vs.  Lawrence,  50  Barb.  (N. 
of  authority,  to  the  official  liquida-  Y.)  258;  White  vs.  Smith,  54  N.  Y. 
tor  (the  Client's  name  having  been  522;  Farmer's  Co.  vs.  Floyd,  47 
removed  from  the  list  of  contribu-  Ohio  St.  525;  Soudieu  vs.  Faures, 
tories),  and,  the  shares  being  un-  12  La.  Ann.  746;  and  consult  par- 
saleable  in  the  market,  the  damages  ticularly  cases  cited  in  Ch.  IIL  p. 
were  fixed  at  the  whole  sum  paid  b}-  218  et  seq. 
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nothing  beyond  nominal  damages  for  the  mere  breacli  of 
duty  on  the  part  of  the  Broker.' 

In  the  case  of  White  vs.  Smith  ~  the  question  directly  arose 
as  to  the  proper  measure  of  damages  in  an  action  b}^  a  Client 
against  a  Stock-broker  for  the  failure  of  the  latter  to  buy 
stocks  as  per  order,  the  object  of  the  purchase  being  to  cover 
a  "  short "  sale  ;  and  it  was  held,  after  a  full  citation  of  gen- 
eral authorities  by  counsel,  that  the  plaintiff  was  entitled  to 
recover  the  profits  which  he  necessarily  would  have  made  if 
his  order  had  been  executed — viz.,  the  difference  between  the 
price  at  which  the  stock  was  sold  short  and  the  market 
price  upon  the  day  when  the  order  was  received  by  the 
Broker  to  "buy  in"  or  purchase,  with  interest  after  de- 
ducting commissions.  In  that  case  the  Stock-broker  sold 
for  plaintiff's  account  300  shares  of  stock  "  short "  at  186, 
and  subsequently,  without  the  plaintiff's  order  or  knowl- 
edge, and  when  his  margin  was  unimpaired,  "closed"  the 
transaction  by  "  buying  in,''  or  purchasing,  the  stock.  The 
plaintiff,  a  few  days  subsequently,  ordered  the  stock  to  be 
purchased  to  close  the  transaction,  which  was  disregarded. 
Mr,  Commissioner  Earl,  who  delivered  the  opinion  of  the 
court,  said  :  "  If  the  defendants  had  not  disabled  themselves 
from  obeying  the  order,  and  had  obeyed  it,  the  plaintiff 
would  have  made  the  precise  sum  which  the  jury  awarded 
him.  The  loss  of  this  profit  was  the  direct  and  proximate 
c(jnsequence  of  the  defendant's  breach  of  duty  to  the  plain- 
tiff, and  I  know  of  no  rule  of  law  that  was  violated  by  the 
measure  of  damages  adopted." 

But  a  Client  cannot  recover  from  liis  I>rok('r  the  market 
price  of  gold  on  tlic  day  that  he  demands  it  to  b(^   bought 

'  1  SwIkw.  on  iJiiiiiaKcs  (7th  ed.),  '  -54  N.  Y.  522.  Sec  also  Rogers 
40,  580;  8th  wl.,  vol.  2,  §  812.  vs.  Wiley,  131  N.  Y.  527. 
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in  to  cover  a  short  sale,  whero  it  appears  that  he  failed  to 
put  up  margin  after  deniaiul,  and  in  consequence  of  which 
the  Broker  matle  a  settlement  witli  the  lender,  which  was 
the  customary  iiu^t  hod  of  closing  such  transactions.^  Nor 
can  principals  recover  from  their  agents,  doing  business  as 
a  clearing-house  to  make  exchanges  between  (xold-brokers, 
where  they  neglect  to  execute  properly  the  principals'  busi- 
ness, any  sum  greater  than  the  actual  loss  suffered  by  the 
latter,  or  anymore  than  the  principals  would  have  made  by 
performing  the  contract  in  person.^ 

This  last-mentioned  case  grew  out  of  what  was  known 
as  the  "■  Black  Friday  "  excitement.  It  appeared  that  plain- 
tiffs contracted  to  sell  $50,000  of  gold  at  141^  currency,  to 
be  delivered  September  24,  1869  ;  defendant  was  the  com- 
mon agent  for  dealers  in  gold,  employed  in  the  settlement 
of  their  contracts.  Plaintiffs  did  not  furnish  the  gold  and 
fulfil  their  contract,  but  defendant  furnished  and  delivered 
it,  receiving  the  currency  agreed  to  be  paid  therefor.  Plain- 
tiffs thereafter  tendered  to  defendant  the  amount  of  gold  so 
delivered,  and  demanded  the  currency  received,  which  the 
latter  refused  to  pay.  In  an  action  to  recover  the  same, 
held,  that  while  defendant  was  not  bound  to  perform  the 
contract  on  behalf  of  plaintiffs,  as  they  did  not  furnish 
the  gold,  yet,  having  done  so,  it  was  estopped  from  deny- 
ing plaintiff's  right  to  the  bcnelit  of  the  contract;  that 
plaintiffs,  by  asserting  their  claim  to  the  moneys  received, 
adopted  and  ratified  the  acts  of  defendant,  and  the  rights  and 
obligation  of  the  parties  were  to  be  determined  by  the  rules 
governing  the  relation  of  principal  and  agent;  that  while 
defendant  could    not  make  a  profit  to  itself,  yet,  having 

'  Cameron  vs.  Durkheim,  55  X.  Y.  ^  Fowler  vs  N.  Y.  Gold  Exchange 
425.  Bank,  67  N.  Y.  138. 
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•  acted  in  good  faith,  it  could  not  be  compelled  to  suffer  a 
loss  ;  that  the  gold  furnished  would  not  be  treated  as  a 
loan,  but  defendant  was  entitled  to  retain,  as  an  indemnity 
for  furnishing  it,  so  much  of  the  currenc}^  received  as  the 
gold  was  actually  worth  at  the  time,  and  plaintiffs  were 
only  entitled  to  the  surplus. 

As  we  have  fully  set  forth  in  the  third  chapter  the  cases 
in  which  Clients  have  recovered  against  their  Brokers  for 
violation  of  instructions,  it  is  only  necessary  to  refer  to 
them  in  this  connection.^ 

(b.)  Client  against  Broke)'  for  Failm-e  to  Sell  Stocks. 

The  rule  would  seem  to  be  the  same  where  the  Client 
directs  his  Broker  to  sell  stocks,  for  if  the  former  is  the 
actual  owner  of  the  stocks,  or  is  "  long  "  of  them,  he  suf- 
fers an  actual  and  easily  ascertainable  loss  by  the  failure 
of  the  Broker  to  make  the  sale  at  the  price  and  time  at 
which  he  is  directed.^ 

If  the  Broker  cannot  make  the  sale  at  the  time  and  place 
directed,  the  very  nice  question  arises,  whether  he  will  be 
justified  in  selling  at  the  next  lowest  or  at  the  market  price, 
as  the  case  may  be.  This  will,  in  a  measure,  depend  upon 
the  course  of  dealing  between  the  parties,  or  perhaps,  in 
some  cases,  it  is  to  be  determined  by  the  usage  of  Stock- 
brokers. The  general  principle  of  the  law  is,  however,  that 
an  agent  who  is  instructed  to  sell  at  a  specific  price  is  not 
justified  in  selling  at  a  different  price,  or  upon  terms  other 
than  those  prescribed  in  his  instructions.  lie  is  held  rigidly 
to  a  compliance  with  the  orders  he  has  received.^ 

'  Ch.  III.  p.  218  et  seq.  ^  See  these  questions  discussed  in 

^  White    vs.    Smith,    54    N.    Y.    Ch.  III.  p.  205  et  seq.  and  p.  297 
522.  et  seq. 
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AVhere,  however,  a  i)iiiu'i})al  t;iv('s  his  Broker  orders  to 
sell  gold  for  him  if  it  reach  a  certain  })rice,  and  that  price 
is  reached  and  the  Broker  does  not  sell,  but  holds  on,  hop- 
ing in  good  faith  to  realize  a  still  higher  price  for  his  prin- 
cipal, but,  owing  to  a  sudden  fall,  a  sale  at  a  lower  price  is 
"finally  made,  the  Broker  is  liaMc  only  for  the  actual  loss 
sustained.  Tie  cannot  be  charged  with  any  loss  from  a  neg- 
lect to  sell  at  the  highest  point  reached.' 

Another  interesting  question  arises  in  cases  where  the 
Client  orders  the  Broker  to  sell  stock  which  he  does  not 
possess — viz.,  for  the  purposes  of  a  "  short "  sale.  In  this 
event,  what  will  be  the  measure  of  such  damages  ?  If  the 
Broker  make  the  sale  at  a  lower  price  than  he  was  directed, 
the  damage,  it  is  reasonably  clear,  would  be  the  difference 
between  that  price  and  the  })i'i('e  at  which  he  was  ordered 
to  sell,  or  could  have  made  the  sale,  for  this  is  a  direct  loss 
to  his  Client.  But  the  ditficulty  will  arise  in  case,  where 
the  Broker  wholly  neglects  or  disregards  the  order,  and 
makes  no  sale  at  all.  What  is  the  measure  of  damages  in 
such  a  case?  To  answer  this  qu(^stion  two  propositions 
must  be  solved — i.  e.,  first,  the  ])rice  at  which  the  Broker 
should  be  held  for  neglect  or  refusal  to  sell  for  the  short 
account.  This  is  readily  answered  by  charging  him  with 
the  stocks  at  the  price  at  w^liich  he  was  ordered  to  sell. 
But  as  a  "  short"  sale  involves  two  o[)erations — viz.,  a  sell- 
ing and  a  buying-in,  or  "covering,''  of  the  stocks — a  second 
and  more  difficult  question  arises — viz.,  as  to  the  time  and 
price  at  which  the  Broker  should  be  charged  for  the  stock 
which  is  necessary  to  be  brought  in  to  complete  the  trans- 
action.    In  other  words,  the  whole  question  rests  upon  un- 

'  Hope  vs.  Lawrence,  .50  Barb.   (X.  Y.)  258. 
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certainty,  and  must  be  left  to  the  peculiar  circumstances  of 
each  case.^ 

A  fair  rule  might  be  established  by  confining  the  measure 
of  damage  to  the  difference  between  the  price  at  which 
the  Broker  could  have  sold  the  stock  short  and  at  which 
it  could  have  been  bought  in  within  a  reasonahleiime  there- 
after, or  a  reasonable  time  after  the  Client  had  received  no- 
tice that  the  stocks  had  not  been  sold  short  according  to 
direction.  The  adoption  of  such  a  rule  would  tend  to  pre- 
vent the  operation  of  a  speculative  result,  which  was  so  em- 
phatically condemned  in  the  well-known  case  of  Baker  vs. 
Drake.2 

(c.)  Measure  of  Damages  for  Conversion  of  Securities  hy  Broker. 

Formerly,  in  an  action  against  a  Stock-broker  for  the 
conversion  of  stocks,  the  same  rule  of  damages  wns  a})plied 
which  existed  in  actions  for  the  conversion  of  ordinary  per- 
sonal property — viz.,  the  highest  price  of  the  same  between 
the  date  of  the  conversion  and  the  time  of  the  trial.  Thus, 
in  New  York,  this  rule  was  applied  in  an  action  by  a  Client 
against  his  Stock-broker  in  the  well  known  case  of  Mark- 
ham  vs.  Jaudon.^  This  rule  was  attacked  by  Mr.  Sedgwick 
in  his  learned  treatise  on  the  law  of  damages,^  when  a})plit'd 
to  actions  for  the  non-performance  of  contracts  to  deliver 
merchandise  or  stocks,  as  being  purely  conjectural,  and  based 
on   the   highly   improbable   assumption   that   the  plaintilf 

*See    for     definition     of     "short  309.     Bvirt,  vs.   Dutchcr,  31  X.  Y. 

sale,"  Ch.  III.  p.  323.  493,  reaffirms  the  rule  laid  down  in 

^53  .V.  Y.  211.  Romaine  vs.  Allen  in  an  action  for 

'41    N.    Y.    435;    Lawrence   v.s.  the  conversion  of  jjrain. 

Maxwell,  6  Lans,  (X.  Y.)  409;  Xaii-        *  1  Sedfjw.  on  Damages  (7th  od  ), 

man  vs.  Caldwell,  2  Sweeny  (X.  Y.),  57S,  and  note  (a);  8th  cd.,  vol.  2. 

212;   Romaine  vs.  Allen,  2G  X.  Y.  p.  112ctseq. 
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would  have  retained  the  ))r()j)erty,  if  the  conti-ict  hud  been 
complied  with,  till  the  period  of  its  highest  value,  and  have 
thus  realized  the  latter  price. 

But,  despite  its  glaring  injustice,  the  rule  remained  in 
full  force  in  the  State  of  New  Vork  until  the  year  1873, 
when  it  was  overturned  by  the  widely  known  case  of  Baker 
vs.  Drake,^  after  an  elaborate  and  close  examination  of  the 
subject  and  cases  by  ]Mr.  Justice  Ra})al]o. 

The  theory  of  the  old  rule  was,  that  when  a  Broker  had 
sold  the  stock  of  his  (.'lient  without  notice,  and  thus  com- 
mitted a  conversion,  the  latter  might,  within  a  reasonable 
time  after  notice  of  the  act,  begin  suit ;  and  that  he  was  en- 
titled to  avail  himself  of  the  extremest  fluctuations  of  the 
stock  market,  and  select  the  date,  at  any  time  between  the 
time  of  the  conversion  and  the  end  of  the  trial,  at  which 
the  converted  stock  had  reached  its  highest  point,  and  that 
the  law  would  fix  the  latter  as  the  measure  of  damages  to 
which  he  was  entitled. 

The  consequence  of  applying  such  a  rule  to  the  transac- 
tions of  Wall  Street  was  most  alarming  and  unjust ;  and  it 

*  53  N.  Y.  211;  also  GG  id.  518.  entitled  to  the  difference  between 
The  old  rule  is  still  applied  in  that  sum  and  £900,  their  value  on 
England.  See  Murray-  vs.  Hewitt,  February  2-Jth,  beinji;  the  earliest 
2  T.  L.  R.  872,  where  the  mea.sure  of  date  that  the  plaintiff,  who  was 
damages  was  held  to  be  the  differ-  abroad  at  the  time,  could  have 
ence  between  the  sum  realized  by  brought  the  shares  in  the  market, 
the  sale  of  the  stocks  and  the  value  But  in  the  case  of  shares  bought 
which  they  had  at  the  time  the  ac-  with  the  Client's  money,  and  which, 
tion  was  brought.  But  in  Samuel  after  their  wrongful  sale  by  the 
vs.  Rowe,  8  T.  L.  R.  488,  a  ruling  Brokers,  rose  and  then  fell  in  value, 
similar  to  that  in  Baker  vs.  Drake  both  facts  will  be  taken  into  ac- 
was  made.  In  that  ca.se  a  Stock-  count  by  the  court,  and  a  sum 
broker  wTongfuUy  closed  a  portion  about  representing  the  average 
of  an  account  on  Feb.  19th,  value  will  be  given  as  damages, 
the  shares  sold  realizing  £787,  Id. 
and  it  was  held  that  the  Client  was 
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seemed  only  necessary  to  present  the  question  in  its  full  as- 
pect and  extent  to  an  intelligent  court  to  have  it  reversed  ; 
and  Mr,  Justice  Eapallo,  in  the  case  just  alluded  to,  has 
most  ably  shown  that  such  a  rule  has  no  just  foundation  in 
the  law  of  damages.  He  declared  that  it  was  immaterial  in 
what  form  of  action  this  question  arose,  as  the  answer  would 
inevitably  be  the  same.  "  The  rule  of  damage  should  not 
depend  upon  the  form  of  the  action.  In  civil  actions  the 
law  awards  to  the  party  injured  a  just  indemnity  for  the 
wrong  which  has  been  done  him,  and  no  more,  whether  the 
action  be  in  contract  or  tort,  except  in  those  special  cases 
where  punitory  damages  are  allowed."  In  the  case  of 
Baker  vs.  Drake  it  appeared  that  the  plaintiff  had  bought 
stocks  on  speculation  through  the  defendants,  who  acted  as 
his  Brokers,  to  an  extent  of  over  $66,000,  and  had  advanced  as 
margin  the  sum  of  $4240  ;  and  at  the  time  of  the  conver- 
sion by  the  illegal  sale  there  was,  at  the  market  price  of  the 
stocks  on  that  day,  a  surplus  of  only  $558  due  the  plaintiff. 
At  the  time  the  plaintiff  began  his  action  against  the  de- 
fendants— viz.,  on  November  24,  1868 — the  shares  would 
have  brought  some  $5500  more  than  the  sum  for  which 
they  had  been  sold  ;  but  after  the  commencement  of  the  ac- 
tion, and  before  the  trial,  the  stock  underwent  alternate  el- 
evation and  depression,  and  reached  its  maximum  point  in 
August,  1869.  It  afterwards,  and  before  the  trial,  declined. 
The  jury,  in  obedience  to  the  rule  laid  down  by  the  court, 
found  a  verdict  for  the  plaintiff,  basing  it  upon  the  highest 
price  of  the  stock  before  the  trial ;  so  that  more  than  two 
thirds  of  the  supposed  damage  arose  after  the  bringing  of 
the  suit.  Mr.  Justice  Rapallo  reasoned  that  this  enormous 
profit  could  only  have  been  arrived  at  upon  the  unfoundinl 
supposition  that  plaintiff  would  not  only  have  carried  the 
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stock  tlirough  all  its  fluctuations  until  it  reached  its  highest 
point,  but  that  he  would  have  t'oi-tunately  seized  upon  the 
precise  moment  to  sell,  and  escaped  the  subsequent  decline 
by  a  sort  of  "  supci'nalural  })()\vcr  of  prescience." 

The  learned  judge  distinguished  the  case  from  one  where 
the  stock  had  heen  jjiire/uised  as  an  investment,  and  held 
that  if,  when  the  plaintiff  was  informed  of  the  sale  of  his 
stock,  and  conversion,  he  desired  further  to  prosecute  the 
adventure,  it  was  his  duty  to  require  the  defendants  to  re- 
place the  stock;  and,  if  they  refused  to  do  so,  his  remedy 
was  to  do  it  himself,  and  charge  them  the  loss  reasonably 
sustained  in  doing  so.  "  The  advance  intlte  rnai'ket price  of 
the  stock  from  the  sale  up  to  a  reasonable  time  to  replace  it, 
after  the  plaintiff  received  notice  of  the  sale,  toould  afford  a 
complete  indemnity^  The  learned  justice,  after  a  full  re- 
view of  the  cases,  held  that  the  latter  statement  contained 
the  true  measure  of  damages,  and  reversed  the  judgment. 

Upon  a  retrial  of  this  case,  the  jury  were  charged  that 
the  plaintiffs  were  "  entitled  to  recover  as  damages  what  it 
would  have  cost  to  replace  the  stock — that  is,  the  price  of 
the  stock,  on  a  day  within  a  reasonable  time  after  the  Avrong- 
ful  sale"  (i.  e,  conversion);  and  a  recovery  based  upon  the 
market  value  of  the  stock  on  a  day  between  tlie  sale  and 
the  commencement  of  the  action  was  held  correct.^  In  Brass 
vs.\yorth^itw^as  held,  in  an  action  for  conversion  of  stocks, 
that  as  to  a  portion  thereof  its  value  on  the  day  when  the 
plaintiff  demanded  a  return  of  it  was  the  proper  measure 
of  damages ;  and  as  to  stock  which  had  not  been  demanded, 
that  tlie  rule  was  the  difference  between  its  market  value 
on  a  certain  day  which  Avas  a  reasonable  time  and  the  cost 

1  Baker  vs.  Drake,  66  X.  Y.  518.       =  40  Barb.  (N.  Y.)  648. 
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price  of  the  defendant's  purchase  thereof,  with  interest. 
This  case  was  mentioned  witli  approval  by  Rapallo,  J.,  in 
Baker  vs.  Drake.  The  doctrine  there  so  sti'ongly  laid  down 
has  been  frequently  confirmed  since  the  decisions  above  re- 
ferred to. 

Tlie  rule  of  Baker  vs.  Drake  was  again  applied  in  the 
later  case  of  Gruman  vs.  Smith/  where  the  court  held  that, 
although  a  Broker  would  be  guilty  of  a  technical  conversion 
in  selling  a  Client's  stocks  without  notice,  the  latter  could 
only  insist  upon  a  full  indemnity  for  his  loss  or  injury  ;  and 
that  such  indemnitv  consisted  of  any  advance  in  price  within 
a  reasonable  time  after  notice  of  the  illegal  sale.- 

In  the  case  of  Colt  vs.  Owens  ^  it  appeared  that  defend- 
ants, who  were  Stock-br-okers,  in  consideration  of  the  guar- 
antee of  a  third  person  against  loss,  agreed  with  plaintiff  to 
buy  and  hold  for  him,  subject  to  his  order,  two  hundred 
shares  of  ]\Iichi"an  Central  Stock.  The  shares  were  bouo^ht 
at  71,  and  held  until  the  guarantor  notified  defendants  that 
he  withdrew  his  guarantee.  Defendants  notified  plaintiff 
of  the  withdrawal,  and  that  they  would  sell  the  shares  un- 
less he  put  up  margin.  Plaintiff  denied  defendants'  right  to 
assent  to  the  withdrawal  of  the  guarantee,  and  claimed  that 
they  should  continue  to  hold  the  shares  until  he  should  di- 
rect their  sale.  Defendants  thereupon  sold  the  stock  under 
circumstances  that  were  admitted  on  the  ti-ial  to  have  been 
unauthorized.  The  testimony  showed  that  defendants  sold 
the  stock  on  November  15,  1878,  at  Odl,  and  gave  plaintiff 
notice  thereof  ;  and  that  for  thirty  days  thereafter  it  could 

'  81   N.  Y.  25.  again  happily  applied  by  McAdam, 

*  See  also  Burridge  vs.  Anthony,    J. 
N.  Y.   Marine  Court,   X.   Y.  Daily        ^  See  i:i  N.  Y.  Week.  Dig.  40. 
Reg.  May  4,  1880,  where  the  rule  is 
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have  been  bought  in  the  market  for  that  price  or  less.  In 
January,  1879,  plaintiff  gave  an  order  that  the  stock  be  sold. 
Its  niai'ket  value  was  then  SO,  and  })laintiff  claimed  that  he 
was  entitled  to  recover  the  difference  between  the  purchase 
price  and  the  value  in  January.  The  court  held  that  he  was 
entitled  to  the  difference  between  the  purchase  price  and 
the  price  he  would  have  been  obliged  to  pay  in  the  mar- 
ket within  a  reasonable  time  after  the  unauthorized  sale, 
and  directed  a  verdict  for  nominal  damages.  The  General 
Term  held  this  no  error  ;^  that  the  thirty  days  within  which 
the  plaintiff  might  have  regained  the  stock  in  the  market 
without  loss  was  the  reasonable  time  within  which  he  should 
have  acted ;  that  the  fact  that  the  defendants  had  security 
in  the  shape  of  a  guarantee  did  not  distinguish  the  case  from 

*  13   N.   Y.   Week.    Dij;.   40;   af-  supra;  Hedfjes  vs.  R.  R.  Co.,  49  X. 

firmed  by  Court  of  Appeals,  15  N.  Y.  223. 
Y.  W.  D.  439;  90  X.  Y.  368.  The  rule  of  damages  as  enunci- 

The  principle  of  this  decision  was  ated  in  Baker  vs.  Drake,  supra,  has 
also  followed  in  Wright  vs.  Bank  of  likewise  been  followed  in  several 
the  Metropolis,  110  X.  Y.  237,  later  cjises  in  Xew  York.  Griggs 
where  it  was  held  that  the  rule  was  vs.  Day,  158  X.  Y.  122;  Wolff  vs. 
the  same  whether  the  pledgee  was  a  Lockwood,  75  X.  Y.  Supp.  605; 
Stock-broker  carrying  stock  on  a  Burnhom  vs.  Lockwood,  71  A.  D. 
margin,  or  whether  the  owner  had  (X.  Y.)  303.  And  see  cases  cited 
paid  its  value  in  full.  And  also  in  in  note  2.  p.  3280,  4  Suth.  on  Dam- 
Smith  vs.  Savin,  141  X.  Y.  315,  ages  (3d  ed.).  See  also  McKinley 
where  defendant  Stock-brokers,  who  vs.  WiUiams,  74  Fed.  Rep.  94,  103, 
had  unla-v\iully  sold  stock  pledged  where  it  wjis  also  held  that  this 
with  them  by  plaintiff's  Stock-  measure  of  damages  was  as  appli- 
brokers,  were  held  liable  to  pay  as  cable  to  actions  upon  contracts,  as  to 
damages  the  highest  price  which  those  upon  torts,  citing  and  follow- 
the  stock  reached  within  a  reason-  ing Barnes  vs.  Brown,  130  X.  Y.  372, 
able  time  after  its  illegal  sale.  382;  Maynard  vs.  Pease,  99  Mass. 

What  is  a  reasonable  time  when  555.     Replacing  the  stock  is  not  a 

the  facts  are  undisputed  and  differ-  condition    precedent    to    the    cus- 

ent  inferences  cannot  be  drawn,  is  tomer's  right  to  recover  damages, 

a  question  of  law.     Colt  vs.  Owens  Smith  vs.  SaAdn,  141  X.  Y.  315. 
and  Wright  vs.  Bank  of  Metropolis, 
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Baker  vs.  Drake ;  that  there  was  notiiing  to  show  that  the 
withdrawal  of  the  guarantee  or  the  arrangement  between 
plaintiff  and  the  guarantor  had  taken  any  part  of  plaintiff's 
means  of  buying  the  stock  on  his  own  account.  After  the 
withdrawal,  he  had  the  same  facilities  for  buying  that  he 
possessed  before  it  was  given.  It  was  proven  that  he 
had  nothing  for  the  guarantee,  and  was  liable  to  pay 
nothing.^ 

The  rule  of  Baker  vs.  Drake  has  also  received  the  sanction 
and  approval  of  the  Supreme  Court  of  the  United  States, 
in  Galigher  vs.  Jones.'-  The  court  cited  the  English  cases 
usually  referred  to  on  the  subject^  wherein  it  was  laid  down 
that  where  there  has  been  a  loan  of  stock  and  a  conversion, 
the  measure  of  damages  is  the  highest  price  on  or  before 

'  See    also,    in    this    connection,  delivers    them    to    his    Ghent,  and 

Waddell    vs.    Blockley,    27    Week,  meanwhile  the  shares  had   depre- 

Reporter,   931;   s.  c.  21  Alb.  L.  J.  ciated,  it  was  held  that  the  conver- 

78;  White  vs.  Smith,  54  N.  Y.  522,  sion  was  constructive  merely,  and 

aff'g  6  Lans.  464;  Fowler  vs.  Gold  the  delivery  up  of  the  shares  should 

E.xchange  Bank,  67  N.  Y.  138.     But  go     in     mitigation     of     damages. 

Brokers    may    settle    at    a    certain  Boomer  vs.  Flagler,  21  N.  Y.  W.  D. 

price  which  will  be  adopted  as  a  152. 

proper    measure    of    damages,    id.  The   rule   of  damages  stated   in 

See  also  Cameron  vs.  Durkheim,  55  Gahghcr  vs.  Jones,  129  U.  S.  193, 

N.Y.  425.     And  in  an  action  for  the  was  followed  in  In  re  Swifte,   114 

value  of  stock  converted  by  the  de-.  Fed.  Rep.  947.     See  also  Hutchin- 

fendant,  where  the  plaintiff  waives  son  vs.   Dee,   112  Fed.   Rep.   315; 

the  tort  and  sues  in  assumpsit,  the  See   also    Quinlan    vs.     Raymond, 

measure  of  damages  is  the  value  of  3  N.  Y.  St.  Rep.  573;  Eldridge  vs. 

the  stock  at  the  time  of  the  conver-  Metropolitan     Bank,    N.    Y.   Daily 

.sion  (Wagner  vs.  Peterson,  34  Leg.  Regr.  Jan.  31,  1S87. 

Int.  48;  83  Pa.  St.  238).  M29  U.  S.  193. 

Loss    of    dividends    may    be    in-  ^  Cud  vs.  Rutter,  1  P.  Wms.  572 

eluded  as  part  of  the  damages  for  Owens  vs.    Routh,    14  C.   B.   327 

wrongful     conversion.     Briggs    vs.  Loder  vs.  Kekul6,  3C.  B.  (n.  s.)  128 

Keiinett,  28  N.  Y.  Supp.  540.  France  vs.  Gaudet,  L.  R.  6  Q.  B 

Where  a  Broker  at   first  refuses  199. 
to    deliver    share.s,  but   afterwards 
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the  day  of  trial,  and  after  observing  that  the  rule  had  been 
adopted  by  some  of  the  States  of  this  coiintr\%  but  that  in 
others  it  had  not  obtained,  said  :  "  It  would  be  a  herculean 
task  to  review  all  the  various  and  conflicting  opinions  that 
have  been  delivered  on  this  subject.  On  the  whole  it  seems 
to  us  that  the  New  York  rule,  as  finally  settled  b}'-  the  Court 
of  Appeals,  has  the  most  reasons  in  its  favor,  and  we  adopt 
it  as  a  correct  view  of  the  law." 

In  Pennsylvania  it  was  held  that  where  a  party  is  liable 
to  account  for  stock  as  trustee,  he  is  chargeable  with  the 
highest  market  value  on  his  refusal  to  account.^ 

It  has  also  been  laid  down  in  the  same  State  that  where 
bank  stock  had  been  wrongfully  withheld  from  a  party  en- 
titled to  it,  the  measure  of  damages,  if  the  consideration  of 
the  stock  had  been  paid,  is  the  highest  market  value  between 
the  breach  and  the  trial,  together  with  the  bonus  and  divi- 
dends which  have  been  received  in  the  meantime  ;  but  if  the 
consideration  had  not  been  paid,  the  plaintiff  should  be  al- 
lowed the  difference  between  it  and  the  value  of  the  stock, 
together  with  the  difference  between  the  interest  on  the  con- 
sideration and  the  dividends  on  the  stock.^ 

In  a  subsequent  case,  the  same  court,  upon  the  authority 
of  the  preceding  case,  laid  down  the  rule  as  follows  :  "  The 
stocks  were  still  a  mere  pledge  ;  their  dividends  and  accre- 
tions belonged  to  the  pledgor.  After  the  unauthorized  sale 
of  them  to  third  persons,  they  are  also  in  equity  chargeable 
with  what  would  have  been  received  had  they  retained 
them,  as  they  ought  to  have  done,  until  the  equity  of  re- 
demption in  the  complainant  was  foreclosed  by  a  sale  after 
notice  in  the  manner  prescribed  by  law.     It  follows  that 

'  Reitenbaugh  vs.  Ludwnck,  31  ^  Bank  of  Montgomery  vs.  Reese, 
Pa.  St.  131.  26  Pa.  St.  143. 
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they  must  account  to  the  plaintiff  and  appellant  for  the 
value  of  the  stock  at  the  highest  rate  which  it  has  at  any 
time  since  attained  in  the  market."  ^ 

The  rule  of  damages,  however,  as  stated  in  the  two  last- 
cited  cases,  does  not  apply  to  ordinary  stock  contracts,  but 
only  to  trusts  and  cases  where  justice  could  not  be  reached 
by  the  usual  measure  of  damages.^ 

In  the  case  of  North  vs.  Phillips,^  which  was  an  action 
in  assumpsit,  although  it  should  have  more  properly  been  an 
action  for  conversion,  the  court,  through  Mr.  Justice  Gor- 
don, in  discussing  the  question  of  the  measure  of  damages, 
said  :  "  Where  parties,  as  in  the  present  case,  stand  in  equali 
jure,  there  cannot  be  two  different  rules  of  compensation 
for  the  breach  of  an  agreement — one  for  the  buyer  and  an- 
other for  the  seller.  Were  N^orth  &  Co.  suing  on  a  breach 
of  the  alleged  contract  by  Phillips,  their  damages  would  be 
measured  by  the  market  price  of  the  stock  on  the  day  fixed 
for  its  delivery  compared  with  the  contract  price.  If  we 
reverse  the  parties,  the  same  rule  applies.  If  North  &  Co. 
refused  to  execute  the  contract,  then  Phillips  was  entitled  to 
the  difference  in  the  prices  as  above  stated,  but  nothing 
more,  unless  fraud  was  practiced  upon  him,  and  then  his 
damages  might  be  exemplary.  In  fine,  the  rule  governing 
damages  in  contracts  for  stocks  is  the  same  as  that  in  con- 
tracts for  any  other  marketable  commodity."  ^ 

In  California,  in  the  case  of  Douglass  vs.  Kraft,^  the  "  high- 
est value  "  rule  was  adopted  ;  but  in  Ilamer  vs.  Hathaway ' 

'Cunningham's    Appeal,  57   Pa.  (3d   ed.),   §  1121,   and  cases  cited 

St.  481.  ill  notes. 

2  Xortii  vs.  Phillips,  supra.  '  il  Cal.  562. 

="89  Pa.  St   250.  "  .'}:5  Cal.  117. 
*  See  also  4  Suth.   on  Damages 
59 
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it  was  admitted  that  "  some  qualification  of  the  rule  may 
be  found  necessary  where  there  has  been  an  unreasonable 
delay  in  bringing  suit,  or  under  certain  special  circum- 
stances." And  in  the  later  case  of  Page  vs.  Fowler^  the 
fluctuating  rule  was  pronounced  as  "  of  American  origin," 
and  that  if  unqualified  it  would  be  unjust.  The  court  finally 
held  that  the  correct  measure  of  damages,  in  the  class  of 
cases  in  which  it  has  been  applied,  is  the  highest  market 
value  within  what,  under  the  circumstances  of  each  case,  is 
a  reasonable  time  after  the  property  is  taken,  with  interest 
from  the  time  when  the  value  was  estimated. 

But  in  the  case  of  Dent  vs.  Holbrook-  it  was  held  that 
an  unauthorized  sale  by  a  Stock-broker  of  certificates  of 
shares  of  stock  in  a  mining  corporation,  on  which  the  Broker 
has  a  lien  for  payment  of  part  of  the  purchase-money,  is  a 
conversion,  for  which  the  owner  of  the  certificates  is  entitled 
to  recover  as  damages  the  highest  market  value  of  the  stock 
at  any  time  between  the  conversion  and  the  verdict,  with- 
out interest.^ 

The  reasons  for  rejecting  the  old  rule  in  actions  against 
Brokers  for  conversion  of  stock  are  verv  strong,  and  have 
been  so  ably  summarized  by  Mr.  Justice  Kapallo  that  it  is 
unnecessary  to  repeat  them. 

The  theory  upon  which  damages  are  awarded  is  to  furnish 
an  indemnity  to  the  party  wronged.  Where  a  rule  goes  be- 
yond it  and  entitles  the  party  injured  to  speculate  in  an 
action,  it  should  not  be  adopted. 

^  39  Cal.  412.  ages  is  the  value  of  the  property  at 

^  54  Cal.  145.  the  time  of  conversion,  with  interest 

3  Cal.  Cod.  Civ.  Proc.  §  3336,  as  from  that  time.     See  4  Suth.    on 

amended  Jan.  22,   1878.     See  also  Damages    (3d    ed.),  p.  3281,   and 

Tully  vs.  Tranor,  53  Cal.  274,  where  cases  cited. 

it  appears  that  the  measure  of  dam- 
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But  the  reasons  assigned  for  sustaining  the  old  rule  ^ — 
that  equity  would  decree  a  specific  execution  of  a  contract 
for  replacing  stock,  and  that,  when  such  a  decree  is  made 
to  enable  the  defendant  to  perform  it,  he  must  of  necessity 
purchase  the  stock  at  its  then  market  price,  and  therefore 
he  can  have  no  right  to  complain  when  he  is  compelled  to 
pay  the  same  sum  as  damages  by  the  judgment  of  a  court 
of  law  ;  and,  secondly,  that  as  stock  is  usually  held  not  for 
sale,  but  as  a  permanent  investment,  it  is  a  reasonable  pre- 
sumption that  plaintiff  would  have  retained  its  possession 
until  the  day  of  trial,  and  hence  its  price  at  that  time  is  no 
more  than  an  indemnity — are  no  longer  tenable. 

In  respect  to  the  first  of  these  grounds,  it  is  now  settled 
that,  as  a  general  rule,  a  court  of  equity  will  not  decree  the 
specific  execution  of  a  contract  for  the  sale  of  stock.^  Stock 
generally  has  no  ear-mark  ;  one  share  is  of  equal  value  with 
every  other  share  of  the  same  stock,  and  the  plaintiff  can 
obtain  full  redress  in  a  court  of  law.  As  to  the  second 
ground,  it  is  now  a  question  of  evidence  whether  the  stocks 
are  held  speculatively  or  for  investment,  and  one  not  deter- 
minable by  any  presumption.^ 

(d.)  Exceptions  to  Rule  Laid  Down  in  Baker  vs.  Drake. 

1.    Where  Stocks  are  Held  for  Investment. 

The  ruling  in  the  case  of  Baker  vs.  Drake*  was  in  express 
terms  confined  to  those  cases  where  the  Client  had  purchased 

'  Suydam  vs.  Jenkins,   3  Sandf.  ^  See   on   this  subject  generally, 

614.  4    Suth.    on    Damages    (3d     ed.), 

2  Ante,  p.  812  et  seq.;  2  Sedgwick  §§11 18-25. 

on  Damages  f7th  ed.),  379,  note  (b),  *  53  N.  Y.  211;  66  N.  Y.  518. 
and   cases  cited;    8th   ed.,    p.    110, 
note  a,  and  cases  cited. 
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stocks  for  ''speculative"  purposes.  And  it  was  very 
stn^ngly  intimated  that  the  okl  rule,  alhnving  a  recovery 
against  one  who  converted  personal  property  of  the  highest 
market  price  between  the  conversion  and  the  time  of  the 
trial,  would  be  applicable  to  a  case  where  it  appeared  that 
the  principal  had  advanced  the  money  to  pay  for  the  stock, 
and  had  bought  and  held  the  same  for  purposes  of  invest- 
ment. This  distinction  had  also  been  previously  recognized 
in  the  dissenting  opinions  in  the  case  of  Markham  vs.  Jau- 
don.'  It  is  true  that  in  cases  of  stocks  held  for  investment 
there  is  a  great  probability  that  the  owner  Avould  have  con- 
tinued to  hold  them  if  they  had  not  been  converted  ;  but 
still,  in  awarding  him  the  highest  price  of  the  property  be- 
tween the  time  of  its  conversion  and  the  trial,  speculation 
and  uncertainty  to  a  considerable  degree  enter  into  the  re- 
sult. Yet  all  the  presumptions  should  be  against  the  wrong- 
doer, and  there  seems  to  be  no  unreasonable  hardship  in  the 
supposed  case  in  awarding  against  such  wrong-doer  the 
highest  possible  damages,  where  he  has  knowingly  and  de- 
liberatel}'  dealt  with  })roperty  belonging  wholly  to  his  Client 
upon  which  he  had  not  even  a  lien  except  to  the  extent  of 
his  commissions.  In  the  case  of  AY  right  vs.  Bank  of  the  Me- 
tropolis,* decided  in  1888,  the  xsew  York  Court  of  Appeals, 
however,  held  that,  even  in  the  case  of  stock  held  for  invest- 
ment which  was  wliolly  the  property  of  the  pledgor,  and 
which  had  been  sold,  without  authority,  by  the  defendant 
bank,  in  good  faith,  believing  it  had  been  authorized  by  the 


'  41  N.  Y.  247,  257.  able  to  return  them  by  reason  of  his 

^llOX.  Y.  237.     For  the  proper  insolvency,     see     Chamberlain    vs. 

measure  of  damages  in  the  ca-se  of  a  Greenleaf,  4  Ab.  New  Cas.  (N.  Y.) 

Brokerwho  hypothecates  the  securi-  92,  178. 

tics  or  stocks  of  his  Client,  and  is  un- 


Broker  Realizes  a  Profit  from  bis  Wroug-doing.     933 

pledgor  so  to  do,  the  measure  of  damages  was  the  vaUie  of 
the  stock  within  a  reasonable  time  after  notice  of  the  conver- 
sion, and  not  the  highest  value  up  to  the  time  of  trial.  Peck- 
ham,  J,,  said  (p.  2-iT) :  "  The  loss  of  a  sale  of  the  stock  at  the 
highest  price  down  to  trial  would  seem,  to  be  a  less  natural 
and  proximate  result  of  the  wrongful  act  of  the  defendant  in 
selling  it  when  the  plaintiff  had  the  stock  for  an  investment 
than  when  he  had  it  for  a  speculation,  for  the  intent  to  keep 
it  as  an  investment  is  at  war  with  any  intent  to  sell  it  at  any 
price,  even  the  highest." 

2.    Where  the  Broker  Realizes  a  Profit  from  his  Wrong-doing. 

Another  distinction  which  is  shadowed  in  the  cases,  and 
Avhich  may  form  an  exception  to  the  rule  of  Baker  vs.  Drake, 
is  that"  even  where  stocks  are  held  speculatively,  and  it  can 
be  shown  that  they  have  been  converted  or  illegally  disposed 
of  by  the  Broker,  and  by  such  act,  or  from  the  stocks  in 
question,  the  Broker  has  derived  a  profit  or  advantage,  the 
rule  would  seem  to  be  that  the  principal  may  recover  the 
same  either  in  addition  to  or  as  the  regular  measure  of  dam- 
ages, as  the  case  may  be.^  The  Client  has  the  option, 
where  an  illegal  disposition  has  been  made  of  his  stocks, 
either  to  treat  the  sale  as  a  conversion  and  recover  damages, 
or  he  can  affirm  the  sale  and  recover  the  profits  realized 
therefrom.^  Or  in  certain  cases — as,  for  instance,  where  the 
Broker  has  himself  become  the  purchaser  of  the  securities 
— he  can  claim  that  the  sale  is  void,  and  that  his  securities 
are  undisposed  of  to  the  same  extent  as  if  no  sale  had  been 
made  at  all.'     The  rule  of  law  is  invariable  that  an  agent 

'  Taussig  vs.  Hart,  49  N.  Y.  301;  '  See  authorities  for  this  proposi- 
Bame  vs.  Same,  58  id.  425.  tion,  Ch.  III.  p.  382. 

Md. 
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can  never  derive  any  benefit  from  his  position,  and  that  all 
advantages  and  profits  belong  to  the  principal.* 

(e.)   Reasonable  Time. 

If  the  doctrine  laid  down  by  the  New  York  Court  of  Ap- 
peals in  the  case  of  Baker  vs.  Drake  is  sound,  and  there 
seems  to  be  no  good  reason  for  questioning  the  decision,  it 
becomes  essential  to  know  what  time  the  law  would  regard 
as  "  reasonable,"  and  within  which  it  would  compel  a  prin- 
cipal to  go  into  the  market  and  purchase  his  stocks  after  he 
has  been  notified  that  his  Broker  has  made  a  conversion  or 
illegal  disposition  of  them.  Upon  a  second  trial  of  that 
case  the  court  left  the  question  of  "  reasonable  time  "  to  the 
jury,  charging,  in  substance,  that  if  the  right  of  action  was 
established,  the  plaintiff  was  entitled  to  recover  as  damages 
what  it  would  have  cost  him  to  replace  the  stocks  on  a  day 
within  a  reasonable  time  after  the  sale,  i.  e.,  the  conver- 
sion ;  ^  and  it  is  manifest  that  this  is  the  safest  disposition 
of  the  question.  As  a  general  rule,  the  question  of  what 
constitutes  a  "reasonable  time"  is  left  with  the  jury;  but 
it  would  seem  that  a  Client  is  not  obliged  to  buy  on  the 
same  day  that  he  receives  notice  of  the  conversion,^     In  the 

'  Fowler  vs.  N.  Y.  Gold  Exchange  The  New  York  Court  of  Appeals 

Bank,  67  N.  Y.  138.     See  also  3  has  held  that  what  is  a  reasonable 

Suth.  on  Dama.iics  (3d  ed.),  §§  773,  time  when  the  facts  are  undisputed, 

77S-S7.  and  different  inferences  cannot  be 

^  Baker  vs.  Drake,  66  N.  Y.  518.  reasonably   drawTi   from  the  same 

'  Stevens  vs.  Hurlbut  Bank,  31  facts,  is  a  question  of  law  for  the 

Conn.  146.     When  evidence  of  what  the  court.     Colt  vs.  Owens,  90  N. 

is  a  "reasonable  time"  may  be  given  Y.  368;  Hedges  vs.  H.  R.  R.  Co.,  49 

relative  to  transactions  on  the  Stock  id.   223;   Wright   vs.    Bank   of  the 

Exchange,  see  Stewart  vs.  Cauty,  8  Metropolis,  110  N.  Y.  at  249. 
Mee.  &  W.  160;  Field  vs.  Lelean,  6 
H.  &  N.  617. 
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case  of  stock  transactions,  an  extraordinary  condition  of  the 
market,  or  the  time,  place,  circumstances,  or  situation  of  the 
parties,  renders  any  precise  definition  of  the  phrase  "  rea- 
sonable time"  impracticable  and  unsafe;  and  the  question 
should  properly  be  submitted  to  the  jury,  with  sucli  explana- 
tion or  qualification  as  the  circumstances  of  the  case  de- 
mand. 

The  question  as  to  what  constituted  a  "  reasonable  time  " 
within  the  rule  laid  down  in  Baker  ys.  Drake  directly  arose 
in  the  case  of  Burridge  vs.  Anthony  et  al.^  In  that  case 
there  was  a  sale  of  the  Client's  securities  without  authority. 
He  did  not,  after  notice  of  the  sale,  promptly  disaffirm  the 
same,  nor  require  the  Brokers  to  replace  the  stocks,  and  did 
not  buy  back  or  replace  the  stocks  himself.  Down  to  and 
including  ten  days  after  the  Client  had  notice  of  the  sale,  he 
could  have  repurchased  at  a  price  less  than  they  were  sold 
for  by  the  Brokers.  The  court  held  that  ten  days,  under 
the  circumstances,  was  a  reasonable  time,  and  that,  as  the 
Client  had  suffered  no  real  loss  b\''  the  acts  of  which  he  com- 
plained, he  was  not  entitled  to  any  recovery. 

In  a  recent  case^  the  court  held  that,  in  the  absence 
of  evidence  of  special  circumstances  showing  other  elements 
of  necessity  for  further  time,  it  might  be  stated  as  a 
general  rule  that  the  customer  \vas  entitled  to  a  reasonable 
opportunity  to  consult  counsel,  or  employ  other  Brokers,  and 
to  watch  the  market  for  the  purpose  of  determining  whether 
it  is  advisable  to  purchase  on  a  particular  day,  or  when  the 
stock  reaches  a  particular  quotation,  and  to  raise  funds  if  be 

'  1  City  Court  Rep.  (N.  Y.)  244.  D.    at    304.     See    also    Smith   vs. 

See  also  rases  cited   in    next  sub-  Savin,  141  N.  Y.  315;  Randall  vs. 

divi.sion  f/.).  liank,    1     X.     Y.    St.    Repr.    592; 

'  Bumhom  vs.  Lockwood,  71  A.  Gri^iirs  vs.  Day,  158  N.  Y.  at  22. 
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decide  to  repurchase.  In  that  case  the  court  held  that  a 
reasonable  time  to  repurchase  was  within  thirty  days  after 
the  unauthorized  sale. 

(/)  Market  Value. 

It  is  of  very  great  importance,  in  suits  in  which  the  price  of 
stocks  and  other  securities  is  to  be  determined,  to  know  defi- 
nitely what  the  exact  meaning  is  of  the  phrase  "  market 
value."  Stocks  fluctuate  so  widely  in  a  day  that  it  may  be 
of  the  gravest  concern  to  litigating  parties  to  fix  the  price 
at  a  certain  hour,  or  even  minute.  The  few  cases  that  in 
any  wise  bear  upon  this  topic  leave  it  in  a  condition  of  great 
indefiniteness  and  uncertainty  ;  but  the  true  rule  would  seem 
to  be  to  leave  the  question  to  the  determination  of  a  jury. 
It  is  certainly  competent  for  the  plaintiff  to  prove  the  range 
of  prices  during  a  particular  day,  and  it  would  consequently 
follow  that  the  jury  may  arrive  at  its  conclusion  by  averag- 
ing or  taking  the  lowest  or  highest  price  of  the  stock  during 
the  day.^ 

In  the  case  of  Fowler  vs.  N.  Y.  Gold  Exchange  Bank,'^ 
in  an  action  by  principals  against  their  agent  for  profits 
made  by  the  latter  in  carrying  out  a  contract  by  which 
plaintiffs  had  agreed  to  sell  a  certain  amount  of  gold  coin 
to  a  third  person,  it  was  held  that  the  plaintiffs  were 
entitled  to  recover  all  that  they  would  have  made  by  per- 
forming the  contract  in  person  and  with  their  own  gold 
— viz.,  by  "  taking  the  price  of  the  gold  as  it  appears  by  the 
record  to  have  been  at  the  ho^ir  of  the  performance  of  this 
contract." 

*  See    1    Sedfiwick    on    Damages    ed.,  vol.  1,  §  257,  and  cases  cited. 
(7th  ed.),  585,  and  cases  cited;  8th       '  67  N.  Y.  138. 
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In  that  case  the  evidence  showed  that  the  day  on  which 
the  contract  was  to  be  performed  was  one  of  uncommon  ex- 
citement among  gold-dealers,  and  very  great  and  rapid  fluc- 
tuations in  prices  were  made. 

The  case  of  Cameron  vs.  Durkheim  ^  also  illustrates  the 
present  question  of  fixing  the  loss  or  measure  of  damages  at 
a  certain  hour  of  the  day.  That  was  an  action  against  Gold- 
brokers  for  a  breach  of  dut}^  where  it  appeared  that  defend- 
ants sold  a  large  quantity  of  gold  "  short  "  for  plaintiff,  and, 
in  accordance  with  the  custom,  borrowed  gold  to  deliver  ; 
and  an  extraordinary  rise  taking  place  in  gold,  defendants 
called  upon  plaintiff  to  furnish  immediately  additional  mar- 
gin, who,  according  to  the  evidence  of  the  former,  said  that 
he  was  ruined  and  defendants  must  take  care  of  themselves. 
It  was  decided  that  evidence  was  competent  on  the  part  of 
defendants  to  show  that,  in  a  case  where  a  Client  refused  to 
advance  sufficient  margin,  the  custom  of  Brokers  authorized 
the  defendant  to  make  a  settlement  with  the  lender  of  the 
gold  at  the  then  market  price ;  and  that  the  language  of  the 
plaintiff  above  referred  to  was  sufficient  to  authorize  de- 
fendants to  settle  in  accordance  with  such  custom,  if  the 
jury  should  find  that  it  was  made  in  good  faith  and  was  a 
discreet  and  judicious  exercise  of  the  power  conferred.  The 
market  value  may  be  proved  by  prices  current  contained  in 
a  file  of  newspapers  published  at  the  time  of  the  prices  re- 
ferred to,  for  public  information.^ 

When  there  is  no  evidence  upon  which  the  value  of  the 
stock  can  properly  be  determined  within  a  reasona.ble  time 

'  55  N.  Y.  422.  G5  Barb.  32G;    Court    of   Appeals, 

^ Clicquot's  Claim,  .3  Wall.   117;  Harris  vs.  Ely,  Seld.  Notes,  No.  1, 

Terry  vs.  McNeil,  .58  Barb.  241;  but  35;  s.  c.  1  Liv.  Law.  Mag.  145. 

see  Whelan  vs.  Lynch,  GO  N.  Y.  4G9; 
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after  its  conversion,  nominal  damages  only  can  be  awarded.^ 
And  when  stock  has  not  been  issued,  although  paid  up,  and 
it  has  no  market  value,  nominal  damages  only  can  be  recov- 
ered, although  it  would  have  cost  the  plaintiff  its  par  value 
to  replace  it,^ 

Before  closing  this  branch  of  the  chapter,  it  should  be 
stated  that  where  a  Broker  or  pledgee  is  sued  for  convert- 
ing stocks  or  pledges,  he  may  recoup  the  amount  of  any 
debt  due  to  him  from  the  principal  or  pledgor.^ 

III.  In  Actions  by  Stock-broker  against  his  Client. 

The  general  rule  of  law  is  that  there  is  an  implied  obli- 
gation on  the  part  of  the  principal  to  indemnify  an  inno- 
cent ao-ent  for  obeving  his  orders.^  "  It  is  well  settled  that 
if  an  agent,  without  default,  incurs  losses  or  damages  in 
the  course  of  transacting  the  business  of  his  agency,  or  in 
following  the  instructions  of  his  principal,  he  will  be  enti- 
tled to  full  compensation  therefor." ''' 

In  analogy  to  this  rule,  it  has  been  frequently  held  that 
a  principal,  by  employing  a  Stock-broker  to  buy  or  sell 
stocks,  etc.,  becomes  bound  to  indemnify  him  against  any 
losses  which  he  may  incur  by  reason  of  his  having  con- 
tracted in  his  own  behalf,  and  of  being  afterwards,  with- 
out any  default  of  his  own,  unable  duly  to  complete  his 
contract. 

>  Griggs  vs.  Day,  158  N.  Y.  at  23.  "  Story  on  Agency,  §  339,  340;  1 

-  Barnes    vs.    Brown,    29    X.    E.  Lindley  on  Partnerships  (4th  ed.), 

Rep.  at  763.  731;    Howe  vs.  Buffalo,  N.  Y.    & 

3  2  Sedgw.  on  Damages  (7th  ed.),  Erie  R.  R.  Co.,  37  N.  Y.  297. 

392,  393;  8th  ed.,  vol.   3,  §  1069;  '  2  Sedgw.  on  Damages  (7th  ed.), 

Gruman    vs.     Smith,    81     X.     Y.  86;  8th  ed.,   vol.   2,    §   834.     See 

25,    rev'g  41    X'^.   Y.   Superior  Ct.  Balkis  Co.   vs.  Tomkinson,   (1893) 

389.     Also  ante,  p.  351.  A.  C.  396. 
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"We  have  already,  in  the  third  chapter,  fully  set  forth 
these  cases  in  such  a  way  as  to  render  their  statement  in 
this  connection  supererogatory,  and  an  examination  of  them 
will  fully  bear  out  the  general  proposition  here  laid  down 
as  to  the  right  of  the  Stock-broker  to  full  indemnity.'  The 
following  American  case,  not  heretofore  cited,  fully  illus- 
trates the  extent  to  which  the  rule  is  carried.  In  that 
case  the  plaintiffs,  who  were  Brokers,  having  been  or- 
dered to  buy  stock,  did  so,  paid  for  it,  taking  the  certifi- 
cate in  their  own  name,  offered  to  transfer  it,  and  demanded 
of  their  principal  payment,  which  he  did  not  make,  and  the 
stock  declined  in  value.  The  court  held  that  they  could  re- 
cover the  price  paid  by  them,  and  not  merely  the  difference 
between  that  price  and  the  market  value  on  the  day  of 
their  demand.^ 

And  the  cases  above  referred  to  establish  as  a  general 
doctrine  that  w^hatever  a  Broker,  employed  in  buying  and 
selling  shares  for  another  person,  is  compelled  by  the  rules 
of  the  Stock  Exchange  to  pay,  in  consequence  of  the  non- 
performance by  his  employer  of  the  contract  entered  into 
on  his  behalf,  is  recoverable  from  him  by  the  Broker.  The 
principle  of  the  decisions  in  question  does  not,  however,  ex- 
tend further  than  this — viz.,  that  Brokers  are  impliedly  au- 
thorized by  those  who  employ  them  to  do  what  is  usual 
and  customary  among  Brokers  in  matters  about  which 
they  are  employed.^  We  have  also  considered,  in  the 
third  chapter,  the  subject  of  the  right  of  the  Stock-broker 

'  Ante,  p.  218  et  seq.  shares    of    a    corporation    (fraiidu- 

'  Giddings   vs.   Sears,    103   Mass.  lently  issued  in  excess  of  the  au- 

311.  thorizod  capital  by  tlioir  principal, 

*  When   Brokers  have  under  the  who  was  a  clerk  of  tlie  corporation) 

rules  of  the  Exchange,  been  obliged  they  may  recover  from  the  corpo- 

to    refund    the    purchase    price    of  ration,   which,  by  its  acts,  was  es- 
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to  his  commissions,^  so  as  to  render  a  mere  reference  to  it 
only  necessary. 

topped  from  denjnng  the. validity  of  their    principal.     Jarvis    vs.    Man- 

the  share  certificates,  the  amount  re-  hattan  Beach  Co.,  53  Hun  (N.  Y. ), 

ceived  from  the  purchaser  of  the  362;  s.  c.  148  N.  Y.  652. 

shares,  and  paid  over  by  them  to  '  P.  394. 
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Chapter  IX. 

STOCK-BROKERS  IN  ENGLAISTD. 

1.  Statutes  r elating  to  Stock-hroJcers. 
11.  Decisions  under  statutes. 

III.  Commissions  and  remuneration  of  Brokers. 

I V.  Origin  and  llistory  of  London  Stock  Exchange,  and 
Rules  and  Regulations  thereof. 

1.   Statutes  relating  to  Stock-brokers  iu  England. 

In  England,  as  in  the  United  States,  transactions  in  stocks 
are  carried  on  through  the  instrumentality  of  Stock-brokers. 
Some  of  these  Brokers  are  members  of  the  Stock  Exchange ; 
others  are  not.  "We  shall  first  touch  upon  the  law  as  ap- 
plicable to  Stock-brokers  in  general,  and  then  consider  the 
legal  status  of  Brokers  as  members  of  the  Exchange,  ^Wth 
which  subject  we  are  principally  concerned  in  this  treatise. 

For  a  period  of  six  hundred  years  prior  to  the  year  1884, 
beginning  with  the  statute  of  13  Edw.  I,  passed  in  the 
year  1285,^  Brokers  in  the  city  of  London  were  under  the 
control  of  that  municipality,  but,  although  the  supervision 
of  the  city  has  been  terminated,^  it  is  desirable  that  some 
of  the  more  important  statutes  enacted  in  that  behalf  should 
be  set  forth,  and  reference  had  to  the  numerous  decisions 
made  by  the  Courts  thereunder. 

By  an  act  passed  in  the  year  1707.  which  is  given  in  full  in 

*  See  chap.  I.  2  ge^  post,  p.  950. 
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the  notes,^  all  persons  acting  as  Brokers  in  the  city  of  London 
and  hberties  thereof,  shall  from  time  to  time  be  admitted  to 
do  so  by  the  Court  of  the  Mayor  and  Aldermen  of  the  said 


1  6  Anne,  c.  16,  1707,  entitled  ''An 
Act  for  Repealing  the  Act  of  the  first 
year  of  King  James  the  First,  inti- 
tuled '  An  Act  for  the  Well  garbling 
of  Spices,^  and  for  Granting  an 
Equivalent  to  the  City  of  London 
by  Admitting  Brokers. 

"  1.  Whereas  by  an  Act  of  Par- 
liament made  in  the  first  year  of 
the  Keignof  King  James  the  First, 
intituled  'An  Act  for  the  Well 
garbling  of  Spices,'  sevei-al  Drugs, 
wares,  spices,  and  Merchandize  are 
to  be  garbled  within  the  city  of 
London  and  the  liberties  thereof, 
as  tlierein  is  mentioned,  under  the 
penalties  and  forfeitui'es  therein 
specified,  and  sevei-al  powers  are 
thereby  given  to  the  garbler  for 
the  time  being  for  that  purpose; 
wliicii  act  for  the  garbling  of  spices 
and  other  wares  and  merchandizes 
in  many  cases  has  now  become 
useless,  and  in  other  cases  would  be 
prejudicial  and  to  the  Damage  of 
several  wares  and  merchandizes  so 
to  be  garbled,  to  the  obstruction 
and  discouragement  of  the  Trade 
of  this  Kingdom,  and  the  Foreign 
Exportation,  and  to  the  vexation 
of  the  subjects  by  .  .  .  unneces- 
sary Prosecutions  in  her  Majesty's 
Court  of  Exchequer  ;  Be  it  there- 
fore enacted,  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords 
Spiritual  and  Temporal  and  Com- 
mons in  this  present  Parliament  as- 
sembled, and  by  the  authority  of 
tlie  same.   That  the  said  Act  shall 


be  and  from  henceforth  stands  re- 
pealed, and  all  powers,  penalties, 
and  forfeitures  therein  mentioned 
or  given  shall  from  henceforth  be 
null  and  void. 

"  II.  And  be  it  further  enacted 
that  by  authority  aforesaid.  That 
all  suits  and  informations  now  de- 
pending in  her  Majesty's  Court  of 
Exchequer  or  in  any  other  Court, 
or  which  shall  at  any  time  hereaf- 
ter be  brought  or  prosecuted  upon 
the  said  Act  under  pretence  of  any 
seizure  or  forfeiture  or  penalty  in- 
curred for  breach  of  the  said  Act, 
or  for  any  offence  committed  or 
supposed  to  be  committed  against 
the  same,  shall  be  and  are  hereby 
declared  to  be  discharged,  discon- 
tinued, and  determined,  and  that 
no  proceedings  shall  be  had  there- 
upon ;  and  all  seizures  upon  the 
said  Act  made  or  to  be  made  are 
hereby  declared  to  be  discharged, 
released,  null  and  void. 

"III.  Provided  always  that  it 
shall  and  may  be  lawful  for  the 
Lord  Mayor  and  Court  of  Alder- 
men and  Common  Council  of  the 
Citj'  of  London  for  the  time  being 
to  appoint  from  time  to  time  a  fit 
and  able  person  to  execute  the 
office  of  Garbler  in  the  City  of  Lon- 
don and  the  liberties  thereof,  who 
at  the  request  of  any  person  or  per- 
sons, owner  or  owners  of  any 
Spices,  drugs,  or  other  wares  or 
merchandizes  garbleable  and  not 
otherwise,  shall  garble  the  same  ; 
and  such  Garbler  shall  have  and 
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city,  under  such  restrictions  and  limitations  for  their  honest 
and  good  behavior  as  that  court  shall  thinli  fit  and  reason- 
able ;  and  shall  upon  their  admission  be  compelled  to  pay 


receive  foi*  his  pains  and  trouble 
therein  as  the  said  Lord  Mayor, 
Court  of  Aldermen,  and  Common 
Council  shall  appoint  and  no  more. 
"  IV.  And  whereas  the  profits  of 
the  said  office  are  part  of  the  Kev- 
enues  and  Incomes  of  the  City  of 
London,  and  are  now  let  by  Lease 
to  William  Stewart,  under  the  rent 
of  three  hundred  pounds  per  an- 
num, the  profits  of  which  office  and 
the  Right  of  the  said  William 
Stewart  to  the  same  by  repealing 
the  said  Act  will  be  very  much  di- 
minished. Be  it  enacted  by  the 
authority  aforesaid.  That  from  and 
after  the  Determination  of  this 
present  session  of  Parliament,  all 
persons  that  shall  act  as  Brokers 
within  the  City  of  London  and  lib- 
erties thereof  shall  from  time  to 
time  be  admitted  to  so  do  by  the 
Court  of  Mayt)r  and  Aldermen  of 
the  said  City  for  the  time  being 
under  such  restrictions  and  limita- 
tions for  their  honest  and  good  be- 
havior as  that  Court  shall  think  fit 
and  reasonable,  and  shall  upon 
such,  their  admission,  pay  to  the 
Chamberlain  of  the  said  city  for 
the  time  being,  for  the  uses  here- 
inafter mentioned,  the  sum  of  forty 
shillings,  and  shall  also  yearly  pay 
totliesaid  uses  the  sum  of  forty 
shillings  upon  the  nine-and-twen- 
tieth  day  of  September  in  every  year, 
all  which  moneys  shall  in  the  first 
place  be  applied  for  and  towards 
the  paying  and  satisfying  to  the 
said    W'ilUain    Stcujart  the  sum  of 


nine  hundred  sixty-seven  pounds 
and  ten  shillings  for  the  com- 
pensation for  his  interest  in  the 
said  office  ;  and  that  from  and 
after  the  full  payment  of  the  said 
sum  of  nine  hundred  sixty-seven 
pounds  and  ten  shillings  to  the  said 
William  Stewart,  all  the  moneys 
arising  by  such  admissions  and 
yearly  payments  shall  go  to  and  be 
enjoyed  by  the  said  Mayor  and 
Commonalty  and  Citizens  of  the 
City  of  London;  and  that  from  and 
after  the  determination  of  this  pres- 
ent sessions  of  Parliament,  the  said 
lease  to  the  said  William  Stewart 
and  every  clause  therein  contained 
shall  cease,  determine,  and  be  ab- 
solutely void. 

"  V.  And  be  it  further  enacted 
by  the  authority  aforesaid.  That  if 
any  person  or  persons  from  and 
after  the  determination  of  this 
present  session  of  Parliament 
shall  take  upon  him  to  act  as  a 
Broker  or  employ  any  other  under 
him  to  act  as  such,  within  the  said 
City  and  liberties,  not  being  ad- 
mitted as  aforesaid,  every  such 
person  so  offending,  shall  forfeit 
and  pay  to  the  use  of  the  said 
Mayor  and  Commonalty  and  Citi- 
zens of  the  said  City,  for  every  such 
offence,  the  sum  of  five-and-twenty 
pounds,  to  be  recovered  by  action 
of  debt  in  the  name  of  the 
Chamberlain  of  the  said  fMty,  in 
any  of  her  Majesty's  Courts  of 
Record,  in  which  no  Protection, 
Essoin,  or  wager  of  Law  shall  be 
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forty  shillings,  and  a  like  sum  yearly  thereafter ;  and  it  was 
also  provided  by  the  last  section  of  the  act  that  if  any  per- 
son shall  take  upon  himself  to  act  as  Broker,  or  em];)loy  any 
person  under  him  to  act  as  such,  in  the  said  city,  without 
being  admitted  as  aforesaid,  said  person  should  forfeit  and 
pay  to  the  use  of  the  Mayor,  of  said  city,  for  every  such 
offence,  the  sum  of  five-and-twenty  pounds,  to  be  recovered 
by  action  of  debt. 

By  statute  of  T  Geo.  II.  c.  8,  §  9,  every  Broker  or  other 
person  who  shall  negotiate  or  act  as  a  Broker,  receiving 
brokerage  in  the  buying  or  disposing  of  stocks,  shall  keep  a 
Broker's  book,  in  which  he  shall  enter  all  contracts  that  he 
shall  make  on  the  day  of  the  making  of  such  contract,  with 
the  names  of  the  principal  parties  ;  and  such  Broker  who 
shall  not  keep  such  book,  or  shall  wilfully  omit  to  enter  any 
such  contract,  shall  forfeit  £50. 

In  the  year  1708,  after  the  passing  of  the  statute  of  Anne 
above  referred  to,  the  Court  of  Mayor  and  Alderman  of  the 
City  of  London  made  certain  rules  and  regulations  for  the 
government  of  Brokers. 

The  bond  of  the  Broker  was  as  follows ;  ^  "  That  the  said 
A.  B.,  for  and  during  such  time  as  he  shall  and  doth  con- 
tinue in  the  said  oflBce  and  employment,  shall  and  do  well 
and  faithfully  execute  and  perform  the  same  without  fraud, 
or  covin,  or  deceit ;  and  shall,  upon  every  contract,  bargain, 
or  agreement  by  him  made,  declare  and  make  known  to  such 
person  or  persons  with  whom  such  agreement  is  made,  the 
name  or  names  of  his  principal  or  principals,  either  buyer 
or  seller,  if  thereunto  required,  and  shall  keep  a  book  or 
register,  and  therein  truly  and  fairly  enter  all  such  contracts, 

allowed,  or  any  more  than  one  Im-        ^  Ex  parte  Dyster,  1  Mer.  156. 
parlance." 
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bargains,  and  agreements  within  three  days  at  the  farthest, 
after  making  thereof,  together  with  the  names  of  all  the  re- 
spective principals  for  whom  he  buys  or  sells,  and  shall,  upon 
demand  made  by  any,  or  either  of  the  parties,  buyer  or 
seller,  concerned  therein,  produce  and  show  such  entry  to 
them,  or  either  of  them,  to  manifest  and  prove  the  truth  and 
certainty  of  such  contracts,  and  agreements,  and  for  satisfac- 
tion of  all  such  persons  as  shall  doubt  whether  he  is  a  lawful 
and  sworn  Broker  or  not,  shall,  upon  request,  produce  a 
medal  of  silver  with  his  Majesty's  arms  engraven  on  one  side, 
and  the  arms  of  this  city,  with  his  name,  on  the  other,  and 
shall  not  directly,  or  indirectly,  by  himself  or  any  other,  deal 
for  himself  or  any  other  Broker  in  the  exchange  or  remit- 
tance of  money,  or  in  buying  any  tally  or  tallies,  order  or 
orders,  bill  or  bills,  share  or  shares,  or  interest  in  any  joint 
stock  to  be  transferred  or  assigned  to  himself  or  any  Broker, 
or  to  any  other  in  trust  for  him  or  them,  or  in  buying  any 
goods,  wares,  or  merchandises  to  barter  and  sell  again  upon 
his  own  account,  or  for  his  own  or  any  other  Broker's  bene- 
fit or  advantage,  or  to  make  any  gain  or  profit  in  buying  or 
selling  any  goods  over  and  above  the  usual  brokerage ;  and 
shall  and  do  discover  and  make  known  to  the  said  court  of 
Mayor  and  Aldermen,  in  writing,  the  names  and  places  of 
abode  of  all  and  every  person  or  persons,  as  he  shall  know  to 
use  and  exercise  the  said  oflBce  or  employment,  not  being 
thereunto  duly  authorized  and  empowered  as  foresaid,  with- 
in thirty  days  after  his  knowledge  thereof,  and  shall  not  em- 
ploy any  person  under  him  to  act  as  a  Broker  within  the 
said  city  and  liberties  thereof,  not  being  duly  admitted  as 
aforesaid,  and  shall  not  presume  to  meet  and  assemble  in  Ex- 
change-Alley, or  other  public  passage  or  passages  within  this 
city  and  liberties  thereof,  other  than  upon  the  Royal  Ex- 
60 
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change,  to  negotiate  his  business  and  affairs  of  exchange,  to 
the  annoyance  or  destruction  of  any  of  his  Majesty's  subjects, 
or  any  other  in  their  business  or  passage  about  their  occa- 
sions." The  oath  administered  was  as  follows:  "  You  shall 
sincerely  promise  and  swear  that  you  will  truly  and  faithfully 
execute  and  perform  the  office  and  emj)loymentof  a  Broker, 
between  party  and  party,  in  all  things  appertaining  to  the 
duty  of  the  said  office  or  employment,  without  fraud  or  collu- 
sion, to  the  best  of  your  skill  and  knowledge." 

The  penalty  of  £  25  under  the  act  of  Anne  was  subse- 
quently, by  act  of  57  Geo.  III.  c.  60,  raised  to  £100. 

By  statute  of  7  and  8  Will.  III.  c.  19,  §  6,  Brokers  were 
prohibited  from  buying  or  selling  bullion ;  but  that  statute 
was  repealed  by  59  Geo.  III.  c.  49,  §  12. 

The  commission  of  Brokers  on  contracts  for  any  stock 
erected  by  act  of  Parliament  or  letters  patent  is  limited  by 
10  Anne,  c.  19,  §  121,  to  26\  9tZ.  per  cent.  Both  the  acts  of 
Anne  and  George  were  amended  in  the  year  1870,^  which 
amendatory  law  we  give  in  the  notes. 

1  33  and  34  Vict.  c.  60:  tion  of  the  then  session  of  Parlia- 
"^n  Act  to  Relieve  the  Brokers  of  ment,  all  persons  that  should  act 
the  City  of  London  from  the  Su-  as  Brokers  within  the  City  of  Lon- 
permsion  of  the   Court  of  Mayor  don  and  liberties   thereof   should 
and  Aldermen  of  the  said   City  from  time  to  time  be  admitted  so 
(9th  Aug.  1870).  to  do  by  the  Court  of  Mayor  and 
"  W'hereas,  by  an  act  of  Parlia-  Aldermen  of  the  said  City  for  the 
ment  made  in  the  sixth  year  of  the  time  being,  under  such  restrictions 
reign  of  Queen  Anne,  intituled  '  An  and   limitations   for   their   honest 
Act  for  Repealing  the  Act  of  the  and    good    behavior   as   the    said 
First  Year  of  King  James  the  First,'  Court  should  think  fit  and  reason- 
intituled   '  An    Act  for   the   Well  able;  and  should  upon  such  their 
Garbling  of  Spices  and  for  Granting  admission,  pay  to  the  Chamberlain 
an  Equivalent  to  the  City  of  Lon-  of  the  said  City  for  the  time  being, 
don  by  Admitting   "  Brokers,"  '  it  for    the    uses     thereinafter    men- 
was,  amongst  other  things,  enacted  tinned,  the  sum  of  forty  shillings, 
that  from  and  after  the  determina-  and  should  also  yearly  pay  to  the 
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The  practical  effect  of  the  statute  of  1870  was  to  al- 
low almost  any  person  to   become  a  stock-broker  by   tak- 


said  uses  the  sum  of  forty  shillings 
upon  the  29th  day  of  September  in 
every  year.  And  it  was  further 
enacted  that  if  any  person  or  per- 
sons from  and  after  the  then  ses- 
sion of  Parliament  should  take 
upon  him  to  act  as  a  Broker  or 
employ  any  other  under  him  to 
act  as  such  within  the  said  City 
and  liberties,  not  being  admitted 
as  aforesaid,  every  such  person  so 
offending  should  forfeit  and  pay  to 
the  use  of  the  said  Mayor  and 
Commonalty  and  citizens  of  the 
said  City  for  every  such  offence, 
the  sum  of  twenty-five  pounds  to 
be  recovered  as  in  the  said  act  is 
mentioned.  And  whereas,  by  an 
act  (local  and  personal)  made  and 
passed  in  the  fifty-seventh  year  of 
the  reign  of  King  George  the  Third, 
intituled  '  An  Act  for  Granting  an 
Equivalent  for  the  Diminution  of 
the  Profits  of  the  Ofiice  of  Gauger 
of  the  City  of  London,  and  Increas- 
ing the  Payments  to  be  made  by 
Brokers,'  "  after  reciting  among 
other  things  the  beforementioned 
act,  it  was  among  other  thing  en- 
acted, "  That  all  jiersons  that  from 
and  after  the  first  day  of  July  next 
after  the  passing  of  that  act  should 
be  admitted  to  act  as  Brokers 
within  the  City  of  London  and 
liberties  thereof  by  the  said  court 
in  pursuance  of  the  said  recited 
act  of  Parliament,  should,  upon 
such  their  admission,  over  and 
above  the  sum  of  forty  sliillings 
required  to  be  paid  by  the  said  re- 
cited act,  pay  to  the  Cliamberlain 
of  the  said  City  for  the  time  being. 


the  sum  of  three  pounds;  and 
should  also  yearly  pay  to  the  said 
Chamberlain,  over  and  above  the 
said  yearly  sum  of  forty  shillings 
required  to  be  paid  by  the  said  re- 
cited act,  the  sum  of  three  pounds, 
on  the  29th  day  of  September  in 
every  year.  And  it  was,  amongst 
other  things,  further  enacted  that 
so  much  of  the  said  recited  act  as 
imposed  a  penalty  of  twenty-five 
pounds  upon  any  person  who 
should  take  upon  him  to  act  as  a 
Broker,  or  employ  any  person  un- 
der him  to  act  as  such,  not  being 
admitted  in  pursuance  of  the  said 
recited  act,  should  be  and  the  same 
was  thereby  repealed  ;  and  that 
from  and  after  the  passing  of  the 
now  reciting  act,  if  any  person 
should  take  upon  him  to  act  as  a 
Broker,  or  employ,  or  cause,  per- 
mit, or  suffer  any  person  or  persons 
to  be  employed  with,  under,  or  for 
him,  to  act  as  such  within  the  said 
City  and  liberties,  not  being  ad- 
mitted in  pursuance  of  the  said  re- 
cited act,  every  such  person  so 
offending  should  forfeit  and  pay 
to  the  use  of  the  Mayor  and  Com- 
monalty and  citizens  of  the  said 
City  for  every  such  offense  the  sum 
of  One  hundred  pounds,  to  be  re- 
covered as  in  the  now  reciting  act 
is  mentioned. 

"  And,  whereas,  the  said  Court 
of  Mayor  and  Aldermen  of  the 
said  city  (hereinafter  called  'the 
Court'),  acting  by  virtue  of  the 
powers  conferred  upon  them  by 
the  said  recited  acts  or  one  of 
them,  or  by  virtue  of  some  other 
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ing  a  few  preliminary  and  purely  formal  steps/  the  result 
of  which  was  mucli  rc^^retted. 


authority,  have  fioiu  time  to  time 
made  ami  cstablishotl  rules  and 
regulations  for  the  admission  of 
Brokers  within  the  City  of  Loudon 
and  liberties  thereof,  and  have 
imposed  restrictions  and  limita- 
tions on  the  manner  in  which  the 
persons  whom  tliey  have  admitted 
into  the  office  and  employment  of 
a  Broker  within  the  said  City  and 
liberties  thereof  were  and  are  to 
carry  ou  their  business  as  Brokers, 
and  have  exercised,  and  claim  the 
right  to  exercise,  jurisdiction  and 
control  over  such  Brokers  for  the 
purpose  of  enforcing  the  observ- 
ance of  the  said  regulations,  re- 
strictions, and  limitations: 

"And,  whereas,  the  said  Court 
have  also  required  every  Broker 
admitted  by  tliem  to  find  two  sure- 
ties to  be  approved  of  by  the  said 
Court  to  enter  into  a  bond  for  the 
due  and  just  execution  by  the 
Broker  of  his  said  office  and  em- 
ployment, or  in  place  of  such  sure- 
ties have  required  such  Broker  to 
transfer  into  the  joint  names  of 


himself  and  the  Chamberlain  of 
the  said  City  stock  in  the  public 
funds  to  the  nominal  amount  of 
One  thousand  pounds  : 

"  And,  whereas,  the  said  (^ourt 
have  also  required  each  Broker 
admitted  by  them  to  enter  into  his 
own  bond  in  the  penal  sum  of  One 
thousand  pounds,  to  secure  the 
due  performance  of  his  duties  as  a 
Broker,  aud  also  to  secure  the  an- 
nual payment  of  the  sums  of  two 
pounds  and  three  pounds  to  the 
Chamberlain  of  the  City  pursuant 
to  the  provisions  of  the  said  Acts 
of  the  sixth  year  of  the  reign  of 
Queen  Anne,  and  of  the  fifty- 
seventh  year  of  the  reign  of  King 
George  the  Third. 

"  And,  whereas,  it  is  expedient  to 
relieve  the  said  Brokers  from  the 
necessity  of  providing  such  sure- 
ties, or  entering  into  such  personal 
bond,  and  from  the  jurisdiction 
and  supervision  exercised  by  the 
said  court  over  the  Brokers  in 
maimer  hereinafter  provided  : 
May  it  therefore   please  your  Ma- 


1  London  Stock  Exchange  Com- 
mission, 1878,  which  reported  upon 
this  subject  as  follows:  "It  has 
been  proved  to  us  by  the  Town- 
clerk  of  the  City  of  London  that 
for  five  hundred  or  six  hundred 
years  the  law  provided  for  a  com- 
plete control  over  the  office  of  a 
Broker  in  the  city  of  London  by 
requiring  all  persons  following  that 
vocation  to  take  out  a  license,  un- 
der heavy  penalties  for  acting  as 
Broker  without  it.     The  granting 


this  license,  and  its  withdrawal  in 
case  of  misconduct,  was  one  of  the 
ancient  duties  and  privileges  of 
the  corporation  of  the  city  of  Lon- 
don. In  the  year  1870,  however, 
an  act  of  Parliament  was  passed 
under  which  the  license  was  re- 
tained, and  with  it  the  duty  of 
making  inquiries  into  the  fitness 
of  the  applicant  upon  the  grant  of 
a  license,  or  of  punishing  miscon- 
duct by  withdrawing  it." 
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It  was  objected  that  many  persons  were  able  to  obtain  a 
fictitious  credit  from  what  had  become  an  empty  formality, 


jesty  that  it  may  be  enacted  ; 
and 

"  Be  it  enacted,  by  the  Queen's 
most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal, 
and  Commons  in  this  present 
Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

"I.  This  act  maybe  recited  as 
the  '  London  Brokers'  Relief  Act, 
ISTO.' 

"  IL  After  the  passing  of  this 
act,  the  Court  shall  not  require  a 
Broker,  by  himself  or  sureties,  to 
give  any  bond  on  his  admission  as 
Broker,  and  the  jurisdiction,  super- 
vision, and  control  of  the  said 
Court  over  Brokers  in  the  said 
city  of  London  and  the  liberties 
thereof  shall  cease,  and  the  said 
Court  shall  not  have  i^osver  to 
make,  or  enforce  any  rules,  orders, 
regulalipns,  restrictions,  limita- 
tions or  penalties  affecting,  except 
as  hereinafter  mentioned,  the  ad- 
mission of  such  Brokers  or  the 
manner  in  which  the  business  of 
siicli  Brokers  shall  be  carried  on. 

"  III.  No  bond  or  declaration  of 
trust  executed  by  any  Broker,  in 
l>ursiiance  of  any  rules,  oi'ders  or 
regulations  heretofore  enforced 
shall  after  the  passing  of  this  act 
be  put  in  suit  on  enforced,  and  all 
sums  of  stock  transferred  by  way 
of  security  as  aforesaid  shall,  be- 
fore and  after  the  jiassing  of  this 
act,  be  held  in  trust  for  tlie  Broker 
transferring  the  same  and  upon  no 
otiier  trust. 

"IV.  Nothing    in  this  act  con- 


tained shall  prejudice  any  pro- 
ceedings actually  commenced  be- 
fore the  passing  of  this  act  upon 
any  such  bond  or  declaration  of 
trust. 

"  V.  Except  as  herein  expressly 
enacted,  this  act  shall  not  extend 
to  take  away  from  the  said  court 
such  right  as  they  now  have  under 
the  recited  acts  to  I'equire  Brokers 
to  be  admitted,  or  to  repeal  the 
penalty  of  one  hundred  pounds 
imposed  by  the  said  act  of  the  57 
Geo.  III.,  in  the  case  therein  men- 
tioned, or  affect  the  liability  of 
Bi'okers,  when  admitted  to  pay  to 
the  Chamberlain  of  the  said  city, 
for  the  uses  mentioned  in  the  said 
recited  acts  respectively,  the  sums 
of  forty  shillings  and  three  pounds 
on  admission,  and  the  yearly  sums 
of  forty  shillings  and  three  pounds, 
which  are  made  payable  by  the 
said  recited  acts  respectively  ;  and 
the  said  yearly  sums  of  two  pounds 
and  three  pounds  may  be  recovered 
by  the  Chamberlain  of  the  said  city 
for  the  time  being,  in  the  Mayor's 
Court  of  the  City  of  London,  or  in 
the   City  of  London  Court. 

"  VI.  The  court  shall  keep  a  list 
containing  the  names  and  address- 
es of  all  Brokers  who  shall  from 
time  to  time  have  been  admitted; 
and  if  any  such  Broker  shall  be 
convicted  in  any  criminal  court  of 
felony  or  fraud,  or  if  a  judge  of 
any  of  the  superior  courts  of  law 
or  equity,  ora  judgtr  in  bankrui)tcy, 
shall  in  any  action,  suit,  nr  other 
])roceeding  prosecuted  or  depend- 
ing   before    such    judge,    and   to 
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the  Court  of  Aldermen  no  longer  having  the  power  to  re- 
fuse admission  to  any  one  who  applied.'  By  a  statute  of 
1884,  referred  to  snpra^  admission  by  the  Court  of  Alder- 
men and  payment  by  Brokers  was  abolished,  and  so  much 
of  the  second  section  of  the  act  of  57  Geo.  III.  c.  60,  as 
provided  for  the  payment  of  £100  penalty,  was  repealed, 
as  was  also  the  sixth  section  of  tlie  act  of  1870,  disquali- 
fying fraudulent  Brokers.  The  only  control  now  exercised 
over  the  London  Stock-brokers  and  Jobbers  is  that  by  the 
Stock  Exchange.^ 
There  is  also  an  act  ^  relating  to  Stock-brokers  in  Ireland 


which  such  Broker  shall  be  a  party, 
certify  (as  he  is  hereby  empowered 
to  do)  that  such  Broker  has  been 
guilty  of  fraud,  and  that  he  ought 
to  be  disqualified  from  acting  as  a 
Broker  altogetlier,  or  for  such  pe- 
riod ;is  such  judge  shall  name  in 
the  certiffcate,  such  Broker  shall 
accordingly  be  disqualified,  as  from 
the  date  of  such  conviction  or  cer- 
tificate, and  his  name  shall  there- 
upon be  removed  by  the  Court  of 
Aldermen  from  the  list  of  Brokers 
either  absolutely  or  for  the  time 
mentioned  in  such  certificate." 

1  Brndhurst's  Law  of  the  Stock 
Exchange,  p.  12. 

247  Vict.  c.  3  ;  Lely's  Chitty's 
Statutes,  vol.  1,  p.  733. 

3  Brodhurst's  Law  of  the  Stock 
Exchange,  p.  12. 

4.39  Geo,  III.  c.  GO,  1799;  19  Irish 
Stat,  at  Large,  402  (Irish  Parlia- 
ment). 

'■'■An  Act  for  the  Better  Regulation 
of  Stock-brokers. 

"  Preamble. —  Whereas,  the  es- 
tablishing of  regulations  by  which 


proper  persons  only  will  be  per- 
mitted to  act  as  Stock-brokers,  for 
the  selling  and  buying  of  govern- 
ment stock  and  government  secu- 
rities, and  by  which  the  prices  at 
which  such  stock  and  securities 
shall  be  bought  and  sold  shall  be 
known  to  the  sellers  and  buyers  of 
such  stock  and  securities,  will  be 
beneficial  to  the  proprietors  and 
purchasers  of  such  stock  and  se- 
curities. Wherefore,  be  it  enacted 
by  the  King's  most  Excellent  Maj- 
esty, by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and 
by  the  authority  of  the  same,  That, 
from  and  after  the  twenty- fourth 
day  of  June,  one  thousand  seven 
hundred  and  ninety-nine,  a  Stock 
Exchange  shall  be  established  in 
the  city  of  Dublin,  at  such  conven- 
ient place  and  subject  to  such  rules 
and  regulations  as  shall  be  ap- 
proved of  by  the  Lords  of  his  Maj- 
esty's Treasury;  and  that  no  per- 
son shall  act  in  the  capacity  of  a 
Stock-broker,  in  the  selling  or  buy- 
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which  we  give  in  this  connection.  This  act,  among  other 
things,  establishes  a  regular  Stock  Exchange  in  the  city  of 
Dublin,  and  the  amount  of  commission  Avhich  Brokers  are 
authorized  to  charge  is  regulated  at  2.^.  Qd.  per  cent. 


ing  of  any  government  stock  or 
government  securities  on  commis- 
sion, without  having  taken  out  a 
license  for  that  purpose,  under  the 
hands  of  two  or  more  of  the  Com- 
missioners of  his  Majesty's  Treas- 
ury; and  no  such  license  shall  be 
granted  unless  the  Commissioners 
of  his  Majesty's  Treasury  shall 
think  that  the  person  applying  for 
the  same  is  a  proper  person  to  be 
licensed. 

"II.  And  be  it  enacted,  That 
every  such  person  shall,  before  such 
license  be  granted,  enter  into  a 
bond  to  his  Majesty,  in  the  penalty 
of  two  thousand  pounds,  for  him- 
self, and  two  securities  of  five  hun- 
dred pounds  each,  conditioned  that 
he  will  not,  during  the  time  he  shall 
continue  to  be  licensed,  buy  or 
sell  such  stock  or  securities  for 
himself  or  on  his  own  account, 
when  employed  by  any  person  not 
being  a  Broker,  to  purchase  or 
sell  such  stock  or  securities,  and 
that  he  will  keep  a  book  to  con- 
tain entries  of  all  such  stock  and 
securities  as  shall  be  sold  and 
bought  by  him,  describing  the 
the  names  of  the  persons  to  whom 
lie  shall  sell  sucii  stock  and  secu- 
rities, and  the  amount  of  every 
sale  to  every  person,  and  tlie  price 
at  wiiich  the  same  shall  be  sold. 

"III.  And  be  it  enacted.  That  it 
shall  and  may  be  lawful  for  the 
Commissioners  of  his  Majesty's 
Treasury,  or  any  three  or  more  of 


them,  whenever  it  shall  appear  to 
their  satisfaction  that  any  person 
to  whom  any  such  license  shall  be 
granted  is  unfit  to  be  licensed,  by 
order  under  their  hands,  io  annul 
such  license;  and  from  thenceforth 
such  license  shall  be  null  and  void. 

"  IV.  And  be  it  enacted.  That 
every  person  who,  after  the  twenty- 
fourth  day  of  June  aforesaid,  shall 
act  as  a  Stock-broker,  in  selling  or 
buying  any-  government  stock  or 
government  securities  on  commis- 
sion, without  having  taken  out 
such  license,  or  having  a  license 
for  the  purpose  of  force,  every 
such  person  shall  forfeit  the  sum 
of  five  hundred  pounds;  and  every 
person  acting  as  Broker  in  the  sell- 
ing and  buying  of  any  such  stock 
or  securities  on  commission,  who 
shall  advertise,  or  cause  to  be  ad- 
vertised, the  sale  or  buying  thereof, 
or  shall  affix  to  any  part  of  his 
house  any  notification  that  any 
such  stock  or  securities  are  to  be 
sold  or  bought  by  him,  and  who 
shall  sell  or  buy  the  same  on  com- 
mission, and  shall  not  have  a  li- 
cense for  that  purpose  of  force, 
shall  forfeit  the  sum  of  five  hun- 
dred pounds. 

"  V.  And  be  it  enacted,  That 
every  person  who  shall  be  so  li- 
censed as  aforos;iid  shall,  every  tiiu- 
that  he  shall  sell  to  any  person  any 
government  stock  or  any  govern- 
ment security  either  in  debentures 
or  exchequer  or  treasury  bills,  give 


952 


Stock-brokers  and  Stock  Exchanges. 


J3esi(les  the  London  and  Dublin  Stock  Exchanges,  there 
are  similar  organizations  in  the  other  large  cities.  Man- 
chester, Liverpool,  Leeds,  Birmingham,  Bristol,  Edinburgh, 


to  the  person  for  whom  he  sold  the 
same  an  account  in  writing,  signed 
with  his  name,  of  the  quantity  of 
such  stock  or  government  security 
so  sold,  to  whom  the  same  was 
sold,  and  true  rate  of  purchase  or 
price  paid  for  the  same,  and  shall 
enter  into  the  said  hook  to  be  kept 
by  him  a  like  account,  together 
with  the  name  of  the  person  for 
whom  he  sold  tiie  same,  and  shall, 
at  the  request  of  the  person  for 
whom  such  stock  or  securities 
shall  have  been  sold,  show  to  him 
or  her  the  entry  therein  relative 
to  the  stock  sold  for  such  person. 
And  if  any  person  who  shall  be  so 
licensed  shall  sell  for  any  person 
any  such  stock  or  securities,  and 
shall  not  give  such  account  in 
writing,  as  aforesaid,  to  the  per- 
son for  whom  he  shall  have  sold 
the  same,  or  shall  not  keep  such 
book,  and  make  such  entries 
therein  as  aforesaid,  or  shall  not 
at  such  request,  as  aforesaid,  per- 
mit the  person  for  whom  he  shall 
have  sold  such  stock  or  securities 
to  inspect  the  entries  herein  of 
the  account  of  stock  so  sold,  or 
shall  insert  in  said  account  or  in 
the  said  book  any  false  account  of 
the  price  at  which  such  stock  or 
securities  were  sold  or  bought, 
every  such  person  shall,  for  every 
such  offense,  forfeit  the  sum  of  one 
hundred  pounds,  and  be  disquali- 
fied from  ever  after  acting  as  a 
Stock-broker  in  this  kingdom. 
"  VI.  And  be  it  enacted,  That  it 


shall  and  may  be  lawful  for  every 
such  Broker  as  aforesaid  to  demand 
and  take  from  every  person  for 
whom  he  shall  sell  any  such  stock 
or  securities,  and  from  every  pei"- 
son  to  whom  he  shall  sell  the  same, 
a  fee  at  the  rate  of  two  shillings 
and  sixpence  for  each  one  hundred 
pounds  of  such  stock  or  securities, 
and  no  more,  for  brokerage  or  com- 
mission ;  and  if  any  person  so  li- 
censed as  aforesaid  shall  take  or 
receive,  directly  or  indirectly,  any 
money  or  other  reward  or  thing 
for  brokerage  or  commission  for 
the  selling  or  buying  any  such  stock 
as  aforesaid  above  the  rate  afore- 
said, every  such  person  shall,  for 
every  offence,  forfeit  the  sum  of 
one  hundred  pounds. 

"  VII.  And  be  it  enacted.  That 
all  penalties  imposed  by  this  act 
may  be  recovered  by  any  person 
who  shall  sue  for  the  same  by  ac- 
tion of  debt,  bill,  plaint  or  infor- 
mation, in  any  of  his  Majesty's 
Courts  of  Record  at  Dublin  in 
which  no  essoign,  pi'otection,  or 
wager  of  law,  or  more  than  one  im- 
parlance shall  be  allowed. 

"  VIII.  And  be  it  enacted.  That 
this  act  shall  be  deemed  and  con- 
sidered as  a  public  act,  and  shall 
be  judicially  taken  notice  of  as 
such  without  the  same  being  spe- 
cially pleaded.'" 

No  such  bond  to  be  registered, 
etc.,  until  breach  of  condition  (81 
and  32  Vict.  c.  31,  amending  39 
Geo.  III.  c.  GO). 
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Glasgow  and  Belfast,  and  other  important  centres,  have  their 
stock  exchanges,^  with  rules  and  regulations  modelled  on 
those  of  the  London  Exchange,  but,  save  in  Dublin,  a  license 
or  bond  is  not  required,  and  any  person  may  exercise  the 
business  of  a  Stock-broker,  the  only  supervision  exercised 
over  him  being  that  of  the  Stock  Exchange  in  which  he  may 
obtain  membership. 

By  the  Larceny  Consolidation  Act  (1861)  24  and  25  Yict. 
c.  96,  §  76,  any  banker,  merchant.  Broker^  attorney  or 
agent,  intrusted  for  safe  custody  with  the  property  of  other 
persons,  Avho  shall  appropriate  the  same  to  his  own  use,  shall 
be  guilty  of  misdemeanor.  This  statute  was  repealed  by 
the  Larceny  Act  of  1901  (1  Edw.  VII.  c.  10),  and  re-enacted 
by  the  latter  statute  in  such  form  as  to  be  of  general  appli- 
cation, and  to  render  the  offender  liable  for  fraudulent  mis- 
appropriation of  property.^ 

II.  Decisions  under  Foregoing  Statutes. 

It  appears  that  the  first  adjudication  made  under  the  ear- 
liest of  the  statutes  above  referred  to  was  the  case  of  Bos- 
worth  vs.  Machado,^  decided  in  1745,  wherein  it  was  held  that 
a  person  who  sold  South  Sea  stock  was  a  Broker  within  the 
meaning  of  the  act  of  6  Anne,  c.  16.  But  before  that  de- 
cision, in  the  year  1737,  it  seems  that  Lord  Ilardwicke  had 
declared  that  a  person  dealing  in  stock  was  a  Broker,^  al- 
though the  particular  point  there  was  as  to  whether  i\.pawn- 
hroJier  was  a  trader  within  the  bankruptcy  laws. 

1  Chamber's  Enc,  title  "Stock  Statutes,  Supp.  (1895-1000)  p. 
Exchange."  19.'). 

2  For  cases  under  the  repealed  "  Cited  in  Wilkes  vs.  Ellis,  2  H. 
statute,  see  Archibold's  Criminal  Bl.  550. 

Pleadings  (22d  ed. ),  by  C-'iaii^s,  \).  •»  lligiunore  vs.  Malloy,  1  Atk. 
647.      See   also    Chitty's    Englisii    200. 
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In  Janssen  vs.  Green,  decided  in  1TG7/  it  was  held  that  a 
person  who,  in  the  words  of  7  Geo.  II.  c.  8,  for  brokerage 
and  hire,  negotiates  and  concludes  bargains  for  stocks,  is  a 
Broker  in  point  of  law. 

In  that  case  the  action  was  brought  to  recover  the  penalty 
or  forfeiture  under  6  Anne  for  acting  as  a  Broker  without  a 
license,  and  LordManstield  held  that  the  act  against  Stock- 
jobbers, known  as  Sir  John  Barnard's  act,  was  decisive  of 
the  question  as  to  who  was  a  Broker.  After  reciting  the  act, 
he  asks,  '  Can  any  words  more  strongly  express  what  the 
Parhanient  meant  by  a  Broker?"  Mr.  Justice  Yates  said, 
"  The  court  will  follow  the  parliamentary  idea  of  a  Broker," 
and  he  agreed  with  Lord  Mansfield  that  Sir  John  Barnard's 
act  was  conclusive  "  as  to  their  idea  of  a  Broker." 

That  a  Stock-broker  is  a  Broker  within  the  statute  was 
however,  directly  decided  in  1833  by  the  Court  of  King's 
Bench. '^  There  the  action  was  likewise  brought  to  recover 
the  penalty  of  £100  for  having  acted  as  Broker  without  the 
license  acquired  by  the  act  of  Anne.  In  approving  the  case 
of  Janssen  vs.  Green,^  the  court,  per  Littledale,  J.,  in  the 
course  of  an  exhaustive  opinion  npon  the  subject,  said  :  "  Con- 
sidering the  provisions  of  these  statutes,  recentl}'  before  and 
after  the  passing  of  the  statute  of  the  6  Anne,  it  appears  to 
us  that  persons  buying  and  selling  government  stocks  and 
securities  for  others  were  considered  as  Brokers  at  that  time, 
and  must  fall  under  that  description  in  the  statute  in  question. 
If  Brokers  dealing  in  government  stock  and  securities  then 
existing  were  so,  it  does  not  admit  of  a  doubt  that  those  who 
dealt  in  all  subsequently  created  stock  and  securities  of  the 

14  BuiT.  2104.  8  Supra. 

2  Clark  vs.   Powell,  1  N.  &  Man. 
492;  4  B.  «fe  Ad.  864. 
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like  description  would  be  so  just  as  much  as  merchant  Brokers 
who  bought  or  sold  a  new  description  of  merchandises."  The 
same  judge,  in  alluding  to  the  act,  said  :  "  That  act  .  ,  .  had 
in  view  the  regulation  of  Brokers,  and  to  have  secured  and 
enforced  the  ancient  right  of  the  city  to  admit  brokers  which, 
by  the  Statuta  Civitatis  Londhii,  13  Edw.  L,  it  appears  to 
have  possessed  in  the  earliest  times."  It  was  accordingly 
held  that  the  defendant  was  liable  to  pay  the  penalties  im- 
posed for  acting  as  Broker  without  a  license. 

There  has  been,  however,  some  doubt  as  to  the  precise 
meaning  of  the  term  "  Broker "  as  used  in  the  statutes.^ 
For,  in  the  year  1858,  in  a  much-litigated  case,^  Crowder,  J., 
said :  "  We  must  look  at  the  term  '  Broker '  in  the  6  Anne,  c. 
16,  as  having  been  used  in  its  general,  popular  sense.  It  is 
difficult  for  us  at  this  day  to  determine,  with  any  degree  of 
accuracy,  what  Brokers  were  at  that  time ;  there  must  be 
many  things  now  dealt  with  by  Brokers  that  were  wholly 
unknown." 

A  Shipbroker,  or  one  who  obtains  on  commission  freight 
and  passengers  for  vessels,  is,  however,  not  a  Broker  within 
the  statute;^  and  one  of  the  judges,  in  this  very  case,  ap- 
pears to  have  been  of  the  decided  opinion  that  the  term 
"  Stock-broker  "  was  only  used  after  the  passage  of  the  act 
of  8  and  9  Will.  III.  c.  20,  by  which  the  first  government 
loan  was  raised,  and  he  speaks  of  a  new  description  of  Bro- 
kers then  existing  who  were  employed  in  buying  and  selling 
tallies — to  wit.  Stock-brokers. 

It  has  been  further  held  that  an  auctioneer  is  not  a  Broker 

*See,  on  tins  subject,  Paley  on  'Gibbons  vs.  Rule,  12  Moo.  539  ; 

Ag.  13,  note  a.  4  Bing.  301  ;   s.  c.  5  L.  J.  C.    P. 

2  Smith  vs.  Lindo,  4  C.  B.  (n.  s.)  170. 
406. 
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within  the  statute  of  Anne.'  Nor  is  a  person  a  I^roker  who 
hires  or  procures,  for  anotlier,  persons  to  be  employed  by 
him  in  the  laying  and  surveying  of  a  line  of  railway. 

"  To  make  a  man  a  Broker,"  says  Alderson,  J.,  "  he  must 
intermediate,  and  be  the  agent  through  whom  the  contract  is 
made."  ^  But  the  dealing  in,  or  buying  and  selling  for  re- 
ward, of  shares  in  English  or  foreign  joint-stock  banks  or 
companies,  or  the  debts,  stock,  or  securities  of  foreign  gov- 
ernments, is  an  acting,  and  assuming  to  act,  as  a  Broker 
within  57  Geo.  III.  c.  60.^  This  was  decided  upon  the  au- 
thority of  Smith  vs.  Lindo.^ 

Slight  evidence  has  been  held  sufficient  to  charge  a  per- 
son as  having  acted  as  Broker.  Thus,  where  a  witness  stated 
that  he  took  S.  to  an  office  in  the  city  of  London  used  by 
the  defendant,  and  upon  that  occasion  four  memoranda  were 
made  by  the  defendant,  each  of  the  sale  by  S.  of  stock  to  a 
person  whose  name  did  not  transpire  ;  that  nothing  was 
handed  over  at  the  time ;  and  that  he  did  not  see  any  money 
pass, — held,  evidence  for  the  jury  of  an  acting  by  the  defend- 
ant as  a  Broker  within  6  Anne,  c.  16,  and  57  Geo.  III.  c.  60.' 

So  where  A.  was  an  officer  of  a  company  formed  for  the 
purpose  of  carrying  on  the  business  of  Stock-broking,  under 
the  name  of  "  Open  Stock  Exchange,"  and  in  the  course  of 
business  bought  some  stock  for  a  Client,  and  signed  the 
bought  and  sold  notes,  the  principals  not  seeing  one  another, 
and  no  one  else  acting  as  a  Broker  in  the  transaction,  it  was 

1  Wilkes  vs.  Ellis,  2  H.  Bl.  555.  »  Scott    vs.     Jackson,    19   C.    B. 

2  Milford    vs.    Iluglies,   10  M.   &    (n.  s.)  134. 
W.  174;  10  L.  J.  Excb.  40.     In  the       *  Supra. 

note  to  this  case  will  be  found  the       6  Scott  vs.  North,  2  L.   R.  C.  P. 
case  of  Andreioe  de   Vyne,  A.   D.    270;  15  L.  T.  (n.  a.)  508. 
14.55,  34  lien.  VI.,  from  the  Liber 
Dunthorn. 
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held  that  A.,  who  had  no  license  to  act  as  a  Broker,  was 
liable  to  the  penalty  of  £100,  imposed  by  57  Geo.^  In  one 
case,  it  was  held  by  Lord  EUenborough  that  a  London 
Brolcer  might  refuse  to  allow  his  employer  to  inspect  his 
contract  book  ;  and  it  is  no  breach  of  his  bond  if  it  shall  be 
produced  at  the  proper  time,  and  the  Broker  does  produce 
it  afterwards  before  a  Court  of  Aldermen.^  It  was  also 
there  held  that  it  was  no  breach  of  his  bond  to  employ  a 
person  who  is  not  a  sworn  Broker.  But  a  person  who  holds 
himself  out  as  a  Broker  of  the  city  of  London,  and  is  em- 
ployed by  a  person  who  believes  him  to  be  such,  cannot, 
when  sued  by  his  principal  for  an  account  of  his  transactions 
as  such  Broker,  protect  himself  from  discovery,  in  a  suit  in 
equity,  upon  the  ground  that  it  may  render  him  liable  to 
penalties  for  having  acted  as  a  Broker  Avithout  having  been 
duly  admitted  as  such.  In  this  case  the  M.  B.  said :  "  A 
person  holding  himself  out  and  acting  as  a  Broker  asserts 
that  he  is  duly  qualified  to  act."  ^  And  a  Broker  in  the  city 
of  London  must  answer  a  bill  of  discovery  in  aid  of  an  action 
brought  against  him  by  his  employer  for  misconduct,  al- 
though the  discovery  will  subject  him  to  the  penalty  of  a 
bond  given  by  him  to  the  corporation  on  his  admission.^ 
In  this  case  it  was  held,  first,  that  the  policy  of  the  law  not 
only  requires  that  a  Broker  or  agent  should  act  with  fidelity 
to  his  employer,  and  should  be  ready  at  all  times  to  render 


1  Scott  vs.  Cousins;  same  vs.  In-  R.,  21  Beav.  365,  2  Jur.  (n.  s.)  57; 

glis,  4  L.  R.  C.  P.  177,  179;  :i8  L.  J.  25   L.  J.  Chanc.  a54.     Whether  it 

C.  P.  156.  would   make    any  difference   that 

■^  Mayor  of  London  vs.  Brandon,  tlie   principal,   at  the  time  of  em- 

Ilolt,  438,  note;  2  Stark.  14.  ploying  tiie    Broker,   knew  that  he 

Mlobinsou    vs.    Kitchin,   2    .Jiir.  was    not   duly   admitted,     (/va'ref 

(ri.   K.)   2!t4  ;  25   L.    J.   Chanc   441;  <  Green  vs.   Weaver,  1   Sm.  404  ; 

L.  J.,  aff'g  decision  of  Itomiily,  M.  s.  c.  6  L.  J.  Ch.  1, 
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a  full  and  clear  account  of  bis  transaction  ;  but,  secondly, 
from  tbe  nature  of  tbe  case  tbe  defendant  exclusivelv  pos- 
sessed tbe  means  of  stating  tbat  account,  wbicb  tbe  policy  of 
tbe  law  entitled  tbe  plaintiff  to  demand,^ 

A  sworn  Broker  of  tbe  city  of  London  is  in  the  nature  of 
a  public  agent ;  and  therefore,  in  an  action  against  him  for 
negligence  in  making  a  contract,  the  court  Avill  compel  him 
to  produce  bis  books  for  tbe  purpose  of  enabling  tbe  })laintiff 
to  inspect  them  and  take  a  copy  of  the  contract.^  A  defend- 
ant has  been  allowed  to  amend  his  plea,  after  notice  of  ti-ial 
served  and  set  up,  tbat  the  plaintiff  was  not  a  Broker  duly 
licensed  under  tbe  6  Anne,  c.  16.^ 

In  Dunbar  vs.  AVilson,*  the  Lord  Chancellor,  consider- 
ing that  one  Sylva,  a  Broker,  and  a  respondent  in  tbat 
case,  "  had  grossly  misbehaved  himself  in  the  business  of  a 
Broker  in  not  keeping  books  of  tbe  contracts  made  by  him 
pursuant  to  the  act  of  7  Geo.  IL  c.  8,  ordered  tbat  it  should  be 
recommended  to  tbe  Court  of  the  Lord  Mayor  and  Alder- 
men, to  cause  tbe  bond  given  by  him  for  performance  of 
his  duty  as  a  Broker  to  be  put  in  suit  against  him  for  bis  mis- 
behavior ;  and,  further,  to  censure  him  for  tbe  same,  as  they 
were  enabled  and  ought  to  do,  consistently  with  law  and  jus- 
tice. If  a  Broker  make  a  contract  contrary  to  the  regulations 
of  tbe  city  of  London,  and  in  violation  of  the  bond  into  which 
he  has  entered  with  the  mayor  and  aldermen,  be  is  not  theie- 
fore  precluded  or  disqualified  from  bringing  an  action  on  a 
contract  so  made  in  contravention  of  his  duties  under  the 
bond.'      The   remedy   against   him   is    an    action    for    tbe 

1  1  Sim.  404-424.  ■»  6  Brown,  P.  C.  231  (1773). 

*  Browninp  vs.  Aylwin,9  D.  &  R.  *  Kemble   vs.   Atkias,   1   Moo.  6; 

801:  7  B.  &  C.  204.  7  Taunt.  260;  Holt,  427. 
3  Field  vs.  .Sawyer,  5  C.  B.  844. 
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penalty  of  the  bond,  and  the  contract  is  not  ij)so  facto 
void.^ 

So  it  has  been  held'^  that  a  London  Broker  could  maintain 
an  action  on  a  contract  or  sustain  a  proof  of  a  debt  arising  out 
of  transactions  as  a  merchant,  although  such  transactions  are 
in  contravention  of  the  bond  which  he  executes  and  to  the 
oath  which  he  takes  on  his  appointment ;  not,  however,  if 
the  debt  or  contract  arises  out  of  a  transaction  in  which  he 
has  acted  both  as  Broker  and  principal,  that  being  void  upon 
principles  of  common  law. 

But  it  was  the  duty  of  a  sworn  Broker  of  the  cit}^  of  London 
to  charge  his  Client  only  the  cost  price  of  articles  purchased 
for  him,  in  addition  to  his  commission ;  and  the  Client  having 
averred  in  an  action  of  assumpsit  that  the  Broker  had  charged 
him  an  amount  greater  than  the  cost  price,  which  the  plaintiff 
had  paid,  it  was  held  that  it  was  sufficient  proof  of  such 
averment  to  produce  a  running  unsettled  account  between 
the  parties,  by  which  it  appeared  that  the  Client  had  paid 
more  than  the  amount  of  the  overcharges  ;  although  on  the 
whole  account,  and  when  the  balance  at  a  subsequent  period 
was  struck,  the  Client  was  indebted  to  the  Broker  in  a  sum  far 
exceeding  such  over-charges.^  It  seems  that  a  Stock-broker 
was  liable  to  pay  to  the  Chamberlain  of  London,  for  the  bene- 
fit of  the  corporation,  the  annual  duty  of  40s,,  directed  by 
statute  6  Anne,  c.  16,  to  be  received  by  the  Chamberlain  from 
any  Broker.      It  was  accordingly  held  that  a  mandamus 

*  In  this  case  (Holt,  431,  note)  is  Weaver  (supra),  where  the    bond 

given    in    full     the    bond     which  and  oath  are  also  given  in  full. 
IJrokers  were  required  to  execute       '^  Ex  parte  Dyster,  iu  the  Matter 

under  the  statute  <if  Anne,  also  the  of  Moline,  1  Mer.  l.'>5;  s.  c.  2  Rose, 

official   oath   taken  liy  tlieni  upon  B.  C  :540. 

beinj^  licensed.    See  also  (ireou  vs.        ■''  Proctor  vs.  Brain,  2  Moo.  &  P. 

284;  :j  C.  &  V.  53G. 
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would  issue  to  compel  the  Commissioners  of  the  Court  of 
Eequests  to  proceed  in  such  an  action  on  behalf  of  the  Cham- 
berlain.^ 


III.  Commissions  and  Remuneration  of  Brokers. 

But  the  question  that  appears  to  have  been  most  earnestly 
liticrated  in  Enfjlaud  under  the  statute  of  Anne,  was  as  to 
whether  an  unllt'ensed  Broker  could  sustain  an  action  to  re- 
cover his  commissions,  and  for  moneys  paid  and  expended  by 
him  in  the  purchase  and  sale  of  stocks  for  his  Client.^ 

1  Rex  vs.  Com'rs  Ct.  of  Requests,  tlie  security  dealt  in.     Brodhurst's 

7  East,  292,  and  note  a.  "  Stock  Exchange  Law,"  19, 

-  The  commission  of  Brokers  on  As  to  right  of  Broker  to  receive 
contracts  for  any  stock  erected  by  double  commission,  the  London 
act  of  Parliament  or  letters  patent  Stock  Exchange  Commission  re- 
is  limited  by  10  Anne,  c.  19,  §  121,  i)()rted  as  follows: 
to  2.S.  9d.  per  cent.  By  statute  29,  "  In  the  one  case  a  Broker  re- 
Geo.  III.  c.  60  (Irish  Parliament),  ceiving  orders  from  two  Clients 
theamountuf. commissionsallowed  at  the  same  time  to  buy  and  sell 
to  be  charged  by  Stock-brokers  in  scts-off,  the  one  against  the  other, 
Ireland  is  regulated  at  2s.  6d.  per  directly,  without  going  to  a  dealer 
cent.  The  commissions  to  which  on  the  market,  divides  the  turn 
Brokers  are  entitled  for  their  serv-  which  is  thereby  saved  between 
ices  are  stated  as  follows:  his  Clients,  and  charges  brokerage 

to     each.      In    such    a    case,   the 

On  transactions  in  British  or  ^     ,  ,      ,  ,     , ,  .      ^       ^ 

foreign  funds 2s.  6rf.  per  ct.  Broker   undoubtedly  acts  for  two 

Exchange  bills Is.  Orf.  "  "  Clients   in  the  same     transaction, 

Colonial,  government,  and  and  thereby  gets  two  commissions  ; 
American  stock  and  Kail-  j.  j^  jg  ^^Xy^\Q^■^^    that  had    he  gone 

wavbonds Is.  Orf.  "    "  .    ^        ^,  i     ^  j  u  j 

On  shares  nnder  £5 Is.  0./.  per  sh.  'l^to     the     market     and     sold     and 

Between  £5  and  £10 Is.  Grf.  "    "  bought  again    the  same  stock  with 

Between  £10  and  £25 2s.  Orf.  "    "  a  dealer,  he  would  have  had  to  pay 

Between  £25  and  £50 5s.  Orf.  "    "  the  dealer's  turn    in  addition.     It 

£50  and  upwards 10s.  per  ct.  .,  ,       .,         r  .        -u 

is  hardly  possible,  therefore,  to  ob- 

— on    the     consideration     money  ject  to  the  course  of  the  Broker, 

(Royle  on  the  Law  of  Stocks,  etc.,  tliough   it   is  open    to  this    possi- 

p.  41).     The  amoimt  of  the   com-  bility,  that  he  might,    under  this 

mission   in     London     now    varies  system  of  executing  the   orders  he 

from  one-sixteenth  to  one-half  per  had  received,  have  charged  to  his 

cent,  according  to  the  market  and  Clients  the  market  price  for  buy- 
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Upon  the  subject  of  commissions,  the  English  courts  ap- 
pear to  be  unanimous  in  deciding  that  such  Broker  could 
not,  prior  to  the  repeal  of  the  statute,  recover  them,  although 
the  statute  imposes  a  penalty  for  his  illegal  action  ;  and  the 
decisions  upon  this  point  seem  to  be  based  partly  upon  the 
ground  that  the  Broker  forfeited  his  compensation  by  act- 
ing in  an  illegal  capacity  ;  for,  if  he  were  permitted  to  re- 
cover, it  is  obvious  that  the  entire  object  and  purport  of 
the  statutes  would  be  frustrated,  however  strongly  it  might 
be  urged  that  he  would  still  be  liable  to  pay  the  heavy 
fines  imposed,^ 

The  first  case  in  which  this  subject  came  before  the  Eng- 
lish courts  was  Cope  vs.  Rowlands.^  It  was  there  held  that 
a  Broker  could  not  maintain  an  action  for  work,  lahot\  and 
commhsiojis  for  buying  and  selling  stock  unless  duly  licensed 
by  the  Mayor  and  Alderman  of  the  City  of  London  under  the 
statute  of  Anne.  In  an  opinion  rendered  in  the  case,  Parke, 
B.,  gave  abundant  reason  for  sustaining  the  judgment  when 
he  said  :  "  The  question  for  us  now  to  determine  is  whether 
the  enactment  of  the  statute  of  6  Anne,  c.  16,  .  .  .  is  merely 
meant  to  secure  a  revenue  to  the  city,  and  for  that  purpose 
to  render  the  person  acting  as  a  Broker  liable  to  a  penalty 
if  lie  does  not  pay  it;  or  whether  one  of  its  objects  be  the 
protection  of  the  public,  and  the  jjreveiition  of  improper  per- 
sons acting  as  Brokers.  On  the  former  supposition,  the 
contract  with  a  Broker  for  his  brokerage  is  not  prohibited 
by  the  statute;  on  the  latter  it  is,/^/'  it  cannot  he  permitted 

\nZ  and  sellinj;,  and  have  kept  tlio  his  rijjht  to  recover  commissions 

turn  of  tiie   market  for  himself"  hy    acting  dishonestly  or    in  bad 

(Ileportof  London  .Stock  Exohan<ro  faitii,  see  ante,  p.  :)9(;  (^t  seq. 
Commission,  July,  187H).  2  2  M.  «fe  W.  149  ;  2  (Jale,  231  ;  s. 

^  As  to  when  Broker  will  forfeit  c.  (i  L.  .1.  (n.  s.)  Exch.  G3. 
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to  a  person  to  recover  a  compensation  for  an  act  which  the 
law  interdicts  him  from  doingP 

But  as  to  whether  the  unlicensed  Broker  could  recover 
the  moneys  expended  and  laid  out  at  the  Client's  request  in 
the  purchase  of  stocks,  the  courts  have  held  that  he  could  : 
and  that  he  was  not  precluded  from  so  doing  by  the  mere 
fact  that  he  acted  in  an.  illegal  capacity^  it  being  held  that 
he  recovered  quite  independently  of  that  character.  As  was 
decided  in  Smith  vs.  Lindo,^  he  could  recover  the  moneys 
paid  for  shares,  there  being  nothing  to  show  that  the  pay- 
ment was  made  in  pu issuance  of  any  illegal  contract^  or  that 
it  was  a  necessary  part  of  the  duty  of  a  Broker  as  such  to 
pay  the  money. 

The  following  cases  fully  explain  the  principle  : 
To  a  declaration  in  assumpsit  on  two  bills  of  exchange 
by  drawer  against  acceptor  and  on  an  account  stated,  the  de- 
fendant pleaded  generally  to  the  whole  declaration  that  he  re- 
tained the  plaintiff  to  act  as  his  Broker  in  the  city  of  London, 
and  as  such  to  enter  into  contracts  there  for  the  purchase 
of  stocks  and  shares,  and  to  pay  certain  moneys  therefor, 
and  that  the  plaintiff  undertook  such  employment  and  did 
pay  certain  moneys  in  the  purchase  of  said  stock  and  shares ; 
and  that  at  the  times  mentioned  the  plaintiff  was  not  a  duly 
licensed  Broker  Avithin  the  city  of  London,  and  that  such 
bills  were  accepted  by  defendant  and  received  by  plaintiff 
on  account  of  moneys  due  plaintiff  by  defendant  for  having 
acted  as  such  Broker,  etc.,  held  bad  on  demurrer ;  and  al- 
though plaintiff  could  not  recover  recompense  for  his  serv- 
ices as  Broker,  yet  he  was  entitled  to  recover  money  paid 


1.5   C.   B.   (n.   s.)  587.     See  also   Wicker  vs.  Gordon,  2  B.  &  Aid. 
335. 
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at  defendant's  request ;  and  the  court  held  that  the  con- 
tract was  not  void.' 

The  distinction  laid  down  in  this  case  was  subsequently 
fully  recognized  in  the  case  of  Jessopp  vs.  Lutwyche,'^  where 
the  court  held  that  the  statute  of  Anne  did  not  prevent  an 
unlicensed  Broker  from  recovering  money  paid  at  the  re- 
quest of  his  employer,  or  for  money  due  on  accounts  stated 
with  his  employer.  Parke,  B.,  said :  '•  Pidgeon  vs.  Burs- 
lem  cannot  be  surmounted.  The  statute  relating  to  Brokers 
only  precludes  them  from  recovering  remuneration  for  their 
services  as  such."^  The  same  judge  further  said:  "That 
case  shows  that  the  disability  to  act  as  a  Broker  only  dis- 
entitles a  person  to  any  recompense  for  his  services  as  a 
Broker,  and  affords  no  reason  why  he  should  not  recover 
from  his  employer  money  he  has  paid  at  the  employer's 
request,  express  or  implied."  * 

And  the  doctrine  as  laid  down  in  the  former  cases  ^  was 
subsequently  in  all  respects  fully  reiterated  and  sustained.^ 
As  was  said  by  Lord  Loughborough  :  ^  "So  upon  stock  trans- 
actions, though  the  court  would  not  execute  the  contract ; 
yet  where  the  parties  have  been  settling  stock  dealings  and 
paying  differences,  I  must  bring  those  into  the  account."  ^ 

Since  the  passage  of  the  act  of  1884,  supra,  rendering  it 
unnecessary  for  a  London  Broker  to  obtain  a  license  from 

'  Pidgeon  vs.  Burslem,  3  Ex.  465;  "  See  also  Taylor  vs.  Stray,  2  C.  B. 

18  L.  J.  Ex.  193.  (n.  s.)  197,  195;  3  Jur.  (n.  s.)  964;  26 

'  10  Ex.  614;  24  L.  J.  Ex.  65;  3  C.  L.  J.  C.  P.  2S7. 

L.  R.  3.59.  ■>  Watts  vs.  Brooks,  3  Ves.  612. 

MO  Ex.  616.  "See  also  Kemble  vs.  Atkins,  1 

*  3  C.  L.  R.  .361 .  Moo.  6;  7  Taunt.  260;  Holt,  427;  Ex 

*  Smith  vs.  Lindo,  4  C.  B.  (n.  s.)  parte  Dystcr,  1  Mer.  155;  s.  c.  2 
395;  27  L.  J.  C.  P.  196;  aff'd  on  ap-  Rose,  B.  C.  349. 

peal,  5  C.  B.  (n.  s.)  .587;  4  .Jur.  (n.  s.) 
974. 


964  Stock-brokers  sind  Stock  Excluiuj^es. 

the  City,  a  Stock-broker  may,  unless  the  contract  be  illegal, 
or  is  a  v/agering-  transaction,'  or  incorporates  an  unreasonable 
custom,'-  or  the  broker  acts  outside  the  scope  of  his  agtmc}',  or 
is  ne<i'lil?ent,  recovei"  the  usual  conunissions,  on  carrving 
out  his  j)rinci})ars  instructions  by  making  a  valid  and  binding 
contract.^ 

If  a  Stock-broker  should  be  prevented  by  the  a(;t  of  his 
Customer  from  earning  the  whole  of  his  commissions,  he 
Avill  be  entitk'd,  as  damages,  to  a  proportion  of  the  amount 
agreed  to  be  paid.  Thus  where  a  Ih'oker  agreed  to  dispose 
of  the  shares  of  a  company  upon  being  paid  £100  down  and 
£400  on  final  allotment,  and,  after  he  liad  disposed  of  some 
of  the  shares,  the  company  was,  without  any  default  by 
the  Broker,  wound  up  by  the  dii-ectors,  it  was  hehl  that 
the  Broker  was  entitled,  as  damages,  to  a  portion  of  the 
£400." 

AVhere  the  Broker  acts  in  illegal  ti-ansactions — in  most 
cases  transactions  contraiy  to  law  or  public  ])olicy — it  lias 
been  held  thatlu;  cannot  I'ecover  from  the  Client  either  com- 
missions or  money  expended  by  him  at  the  Client's  request 
in  the  sale  or  purchase  of  stocks  in  such  ilJegal  tranHactlons', 
nor  can  the  Client  recover  back  moneys  paid  to  the  Bi-oker 
therefor. 

Hence  where  B.,  being  employed  by  A.  to  purchase  certain 

*  See  Chap.  V  "Stookjobbinii."  send  this  note  does  not  deprive  him 

^  See  chapter  on  Usages.  of       eoinniissions,       Learoyd       vs. 

'  Learoyd  vs.  Bracken,  1  Q  R.  I).  Bracken,  supra,  althouijh  if  he  sent 

(1894)    174.     By  statute  a   liroker  the  note  without   stampinj^;   it,   he 

must  also  send  a  note  to  his  prin-  cannot  recover  commissions,  and  is 

cipal  advising  him  of  the  transac-  Hable  to  a  similar  fine.     54  &  55 

tion,  or  he  is  liable  to  a  fine  of  S20.  Vict.  c.  39,  §  53,  subd.  1  and  2. 
33  &  34  Vict.  ch.  97,  §  69;  41  Vict.       *  Inclibald  vs.  Xeilf^lierry  Coffee 

eh.  15,  §  26;  54  &  55  Vict.  ch.  39.  Co.,  17  C.  B.  (N.  S.)  733. 
§52,  subd.   1.     But  his  failure  to 
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transferable  shares  in  an  unincorporated  company,  charged 
and  received  from  him  £25  beyond  the  market  price  of  such 
shares  at  the  time,  it  was  held  that  an  action  would  not  lie 
to  recover  back  this  sum,  the  company  being  within  6  Geo.  I. 
c.  18,  and  the  parties  wi  ^x^^ri  delicto}  So  in  an  action  of  as- 
sumpsit by  a  Broker  for  work  and  labor  and  money  expended 
in  the  purchase  of  shares  in  a  concern  called  the  "  Equitable 
Loan  Bank  Company,"  it  appeared  that  the  company  pro- 
fessed to  have  a  capital  of  £2,000,000  in  shares  of  £50  each ; 
that  a  deposit  of  £1  per  share  was  required  on  the  delivery  of 
certificates  for  shares  to  the  holders ;  that  the  shares  were 
to  be  transferred  without  any  restriction ;  and  that  the 
holders  were  to  be  subjected  to  such  regulations  as  might  be 
contained  in  any  act  of  Parliament  passed  for  the  govern- 
ment of  the  societ}'^,  and,  in  the  meantime,  to  such  regula- 
tions as  might  be  made  by  a  committee  of  management,  it 
was  held — no  evidence  being  given  as  to  the  particular 
objects  or  tendency  of  the  company — that  the  company  ivas 
to  he  considered  illegal  within  the  act  of  6  Geo.  I.  c.  18 ; 
and  that  the  plaintiff  consequently  could  not  maintain  his 
action,  as  it  arose  out  of  an  illegal  transaction.  Abbott,  C.  J., 
said :  "  We  say,  therefore,  that  dealing  in  these  shares  was  an 
illegal  transaction  ;  and  this  being  our  opinion,  every  one 
must  observe  that  the  signs  of  the  times  require  us  to  de- 
clare it  without  delay.  There  is  another  point  which  I 
shall  notice  very  briefly,  as  it  was  not  touched  upon  on  the 
argument — viz.,  that  trafficking  in  these  shares  may  very 
possibly  have  been  illegal  at  common-law,  inasmuch  as  it  was 
bargaining  and  wagering  about  an  act  of  Parliament  to  be 
obtained  in  future.     Upon  the   whole,  I  am  satisfied  that 

J  Biifk  vs.  Huck,  1  Campb.  547. 
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the  [)liuutitf  was  not  in  law  entitled  to  maintain  his  ac- 
tion."» 

But  in  an  action  of  assumpsit  for  money  had  and  received, 
the  defendant  pleaded,  as  to  £94,  that,  after  the  passing  of 
the  7  and  8  Yict.  c.  110,  and  after  the  1st  of  November,  1844, 
the  defendant,  as  the  Broker  and  agent  of  the  plaintiff,  sold 
on  account  of  the  plaintiff,  fifteen  scrip  shares  in  a  certain 
j(jint-stock  company  for  £94 — the  formation  of  which  com- 
pany was  commenced  after  the  1st  of  November,  1844,  and 
which,  at  the  time  of  such  sale,  was  a  joint-stock  company 
within  the  pi'ovisions  of  the  said  act ;  that  is  to  say,  a 
partnership  whereof  the  capital  was  agreed  and  intended 
to  be  di\dded  into  shares,  etc.,  and  not  being  a  banking 
company  ^ — and  that  the  £94  was  money  received  by  defend- 
ant as  proceeds  of  such  sale  ;  it  was  nevertheless  held  bad, 
on  demurrer,  for  not  showing  that  the  company  was  a  rail- 
way company,  the  execution  of  whose  works  could  be  carried 
into  effect  without  the  assistance  of  Parliament,  and  there- 
fore not  within  the  provisions  of  the  end  of  the  7  and  8  Vict, 
c.  110,  §  2,  which  is  in  legal  effect  an  exception.  It  seems  that 
if  the  sale  had  been  illegal,  the  defendant,  the  Broker  who 
negotiated  the  sale  and  received  the  money,  had  no  right 
to  set  up  the  illegality  of  the  transaction  in  answer  to  an 
action  for  money  had  and  received,  the  purchaser  not  hav- 
ing insisted  on  such  illegality.^ 

This  case,  it  appears,  is  to  be  distinguished  from  the  pre- 
ceding cases,  as  the  facts  did  not  bring  it  within  the  statute. 


1  Josephs  vs.  Pebrer,  3  Barn.  «fe  ^  Bonsfield  vs.  Wilson,  16  M.  &  W. 

C.  639  ;  s.  c.  1  C.  «fe  P.  341,  507.  185.     On  the  latter  point,  see  Ten- 

^Negativinf^  the  excepted  cases  ant  vs.  Elliot,  1  Bos.  &  P.  3;    Far- 
mentioned  in  the  enacting  part  of  mer  vs.  Russel,  id.  296. 
7  &  8  Vict.  c.  110,  §  2. 
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the  court  expressly  deciding  it  to  be  an  exception.  But  an 
allotter  of  shares  in  a  completely  registered  joint-stock  corn- 
pan}",  who  has  not  executed  the  deed  of  settlement  of  the 
company,  cannot,  under  the  provisions  of  the  26th  section  of 
the  Joint-stock  Companies'  Kegistration  Act,^  enter  into  a  con- 
tract for  the  sale  of  his  shares.  Hence,  where  W.  E.  was  the 
allotter  of  shares  in  such  a  compan}^  hut  had  not  executed  the 
deed  of  settlement^  his  brother,  acting  under  the  authority  of 
a  power  of  attorney,  desired  Messrs.  N.,  Stock-brokers,  to 
sell  these  shares ;  and  they  entered  into  contracts  with  pur- 
chasers accordingly,  but,  before  the  transfers  were  registered, 
W.  E.  became  a  bankrupt,  and  the  Brokers  were  obliged,  at 
their  own  cost,  to  complete  the  contract  with  the  pur- 
chasers— the  court  held,  dismissing  a  petition  by  the  Brokers, 
claiming  to  have  the  bankrupt's  shares  transferred  to  them, 
that,  under  the  terms  of  the  26th  section,  the  contracts 
were  null  and  void,  and  that  the  assignees  of  the  bankrupt 
were  entitled  to  the  shares  as  part  of  his  estate  and  ef- 
fects.^ 

So  also  a  Stock-broker  is  not  entitled  to  commissions,  if, 
when  he  has  been  instructed  to  buy  stock,  he  appropriates 
his  own  stocks  to  his  Client,  and  does  not  purchase  from  a 
third  party,  and  the  Client,  in  such  case,  need  not  bring  into 
account  sums  already  received  from  the  Broker.^    And  he 

^7  &  8  Vict.  c.  110,  an  unreasonable  custom,  see  Chap- 

2  Ex  parte  Neilson,  .3  DeG.  M.  &  ter  on  "  Usages." 
G.  556.  For  cases  in  wliicli  defence  '  Skelton  vs.  Wood,  71  L.  T.  616; 
was  set  up  tliat  the  transactions  15  R.  130.  Nor  can  the  broker  re- 
were  against  the  statutes  of  bet-  cover  difference  when  he  has 
ting  and  gaming,  or  contrary  to  the  bought  stocks  on  his  client's  in- 
statutfs  against  "Stock-jobbing,'"  structions,  and  without  the  lattfi's 
see  chapter  on  "Stock-jobbing."  knowledge,  lias  resold  them,  and 
And  as  to   contracts   incorjiorating  afterwards      bought     them      back 

again.      Id. 
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is  not  entitled  to  commissions,  if  he  acts  as  a  principal  by 
carrying  over  his  principal's  securities.^ 

Besides  the  purchase  and  sale  of  stocks  for  a  Client  on  the 
Stock  Exchange,  Brokers  render  other  services,  and  they 
are  entitled  to  make  the  stipulated  oi*  customary  charges 
for  such  services,  althougli  it  was  at  one  time  doubted 
whether  a  company  could  legally  })ay  a  J3roker  for  "  placing  " 
or  "  uuderwiiting"  its  shares.  There  is  a  distinction  be- 
tween placing  and  underwriting.  In  the  former  case  the 
Broker  is  paid  a  commission  for  inducing  persons  to  sub- 
scribe for  the  shares,  while  in  the  latter  case,  a  sum  is  paid 
to  the  Broker  in  consideration  of  his  undertaking:  to  himself 
take  a  certain  number  of  shares  in  case  the  public  do  not 
subscribe  for  them.  The  distinction  is  im|)ortant,  as,  in  the 
latter  case,  the  Broker  may  become  liable  for  calls,  whilst  in 
the  former  case  he  is  onl}'  liable  to  an  action  for  damages 
for  breach  of  contract,  and  he  has  many  defenses  open  to  him 
which  he  would  not  have  if  he  had  become  a  shareholder.^ 

In  the  earliest  case  on  the  question  of  a  Brokers  right  to 
commission  for  placing  shares,  the  court  decided  that,  under 
the  circumstances,  the  payments  were  illeoal  as  they  con- 
stituted a  fraud  upon  the  company,'^  but  it  was  subsequently 
held  that  such  payment  was  legal,  and  the  former  case  was 
distinguished.^  A  Broker,  however,  is  not  entitled  to  com- 
mission if  the  shares  have  not  in  fact  been  placed  by  him.^ 

1  Sachs  vs.  Spielraan,  37  Ch.  Div.    L.  T.  204;  Ormerod's  Case,  (1894)  2 
295.  Ch.  Div.  474. 

'Re   Monarch    Co.,  42   L.  J.  Ch.        ^  Re  Faure  Electric  Accumulator 
864.     See  also  Shaw  vs.  Bentley,  68   Co.,  40  Ch.  Div.  141. 
L.  T.  812;  Ex  parte  .\udain,  42  Ch.        *  Metropolitan     Co.     vs!     Scrim- 
Div.  1;  Carmichael's  Case,  (1896)  2    peour,  (189.5)  2  Q.  B.  604. 
Ch.  Div.  643;  Re  Bentley,  (1894)  69       *  West  of  England  Paper  IMills  vs. 

Gilbert  (1891),  61  L.  J.  Ch.  92. 
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It  has  been  liekP  that  an  agreement  to  pay  15  per  cent 
"  discount "  to  a  stock-broker  to  "  underwrite  "  a  certain 
number  of  shares  in  a  company  was  valid,  as  the  word 
"  discount  "  shoukl  be  construed  as  "  commission." 

And  now  by  the  Companies  Act,  1900  (63  and  61:  Yict.  c. 
48,  §  8)  companies  may  pay  commissions  to  persons  subscrib- 
ing or  procuring  subscriptions,  upon  any  offer  of  its  shares  to 
the  public,  if  authorized  by  its  articles  and  disclosed  in  its 
prospectus,  but  otherwise  such  payments  are  unlawful,  ex- 
cept where  theretofore  held  lawful. 

So  also,  in  the  case  of  transfers  of  stock  at  the  Bank  of 
England,  an  executor  was  allowed  a  charge  of  one  sixteenth 
per  cent  paid  by  him  to  a  Broker  for  identifying  a  legatee 
to  whom  the  executor  made  a  transfer  of  stock.^  And  in 
another  case  an  executor  was  also  allowed  a  charge  of  one 
shilling  and  three  pence  per  cent  paid  to  a  Broker  for  a  simi- 
lar identification  in  making  a  transfer  of  stock  into  Court.^ 

lY.  Origin  and  History  of  the  London  Stock  Exchange, 
and  Rules  aud  Regulations  thereof. 

I.  The  London  Stock  Exchange  is  a  voluntary  unincor- 
porated association  of  persons  who  deal  in  securities.  It 
has  been  in  existence  about  one  hundred  years,  and  num- 
bers over  three  thousand  members. 

On  the  9th  of  May,  1877,  a  royal  commission  was  ap- 
pointed by  her  late  Majesty  C^ueen  Victoria  to  inquire  into 
the  origin  and  methods  of  the  Stock  Exchange.  At  the  head 
of  the  commission  was  Baron   Penzance.     It  consisted  of 

'  Ex  parte  Andain,  42  Ch.  Div.  1.  vs.  Roe,  1   Beav.  183,  which  only 

'  Joru'S  vs.  Powell,  6  Bcav.  488.  allowed  £1:1:  0  for  such  an  identih- 

'  Davenport   vs.    Powell,    II    Srn.  cation. 
275,  overruling  in  effect  Hopkinson 
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twelve  members,  prominent  among  whom  was  Lord  Black- 
burn. This  commission  held  a  large  number  of  meetings, 
and  examined  many  witnesses,  including  some  of  the  most 
experienced  Brokers  and  jobbers  in  the  Exchange.  The 
commission  made  a  full  and  interesting  report  on  the  31st  of 
July,  1878,  and  from  the  report  made  to  the  commission  of 
the  origin  of  the  Exchange,  by  the  secretary  of  the  Com- 
mittee for  General  Purposes,'  and  from  the  works  of  the 
writers  stated  in  the  note,^  the  following  particulars  are 
given  in  this  connection  as  the  most  authentic  history  of 
that  bod}'. 

As  stated  in  chapter  I,^  speculation  in  the  funds,  and  of 
the  shares  of  the  East  India  Company  became  general  im- 
mediately after  the  creation  of  the  national  debt  by  Wil- 
liam III.,  in  1692  ;  and  many  persons  assuming  the  title  of 
Broker  quickly  availed  themselves  of  the  opportunities  thus 
afforded  to  make  money  in  negotiating  tliese  transactions. 
It  is  to  a  time  between  the  years  1092  and  1G98,  that  Mr. 
Francis  refers  to  in  his  "  Chronicles  and  Characters  of  the 
Stock  Exchange,"  Avhen  he  says  (p.  24) :  "  At  this  time  the 
Broker  had  a  walk  upon  the  Royal  Exchange  devoted  to 
the  funds  of  the  East  India  and  other  great  Corporations; 
and  many  of  the  terms  now  in  vogue  amongst  the  initiated 
arose  from  their  dealing  with  the  stock  of  the  East  India 
Company.  Jobbing  in  the  great  chartered  corporations 
was  thoroughly  understood.  Reports  and  rumors  were  as 
plentiful  then  as  now.  ...  If,  at  the  present  day  (about 
the  year  1850)  a  banker  condescends  to  raise  a  railway 

'  Mr.  Francis  Levien  (see  pp.  3  ^  Francis'  Characters  and  Chroni- 

and  4  of  Minutes  of  Evidence  at-  cles  of  the  Stock  Exchange;  Brod- 

tachcd  to  Report  of  Royal  Stock  hursts'  Law  of  the  Stock  Exchange. 

Exchange  Commission).  ^  Page  3. 
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bubble  50  per  cent,  the  Broker  of  that  period  understood 
his  craft  sufficiently  to  cause  a  variation  in  the  price  of 
East  India  stock  of  263  per  cent."  Owing  to  the  outcry- 
raised  against  the  Brokers  and  jobbers,  as  they  were  con- 
temptuously termed,  by  these  practices,  a  statute  (8  and  9 
"William  lY.  c.  20)  was  passed  in  the  year  1696,  which 
limited  the  amount  chargeable  for  brokerage  to  two  shil- 
lings and  six  pence  per  cent,  and  a  statute  (8  and  9  William 
III.  c.  32)  of  the  following  year,  after  reciting  that  "  divers 
Brokers  and  Stock-jobbers  or  pretended  Brokers  "  had  con- 
spired to  raise  and  depress  the  price  of  tallies,  bank  stock,  and 
bank  bills,  provided  that  no  person  should  act  as  a  Broker  of 
tallies.  Exchequer  tickets.  Bank  of  England  stock,  or  stock 
of  the  East  India  Company,  or  other  chartered  corporation, 
without  being  licensed  by  the  city  of  London.  The  num- 
ber of  such  licensed  Brokers  was  limited  to  one  hundred, 
and  their  names  and  addresses  were  to  be  posted  on  the 
Eoyal  Exchange,  and  the  Guildhall.  These  statutes  there- 
fore gave  legislative  recognition  to  the  business  of  a  Stock 
broker,  and  the  walk  upon  the  Royal  Exchange  may  be 
regarded  as  the  germ  of  the  present  Stock  Exchange. 

In  1698  the  Brokers  and  jobbers,  in  consequence  of  the 
severe  criticism  to  which  they  had  been  subjected,  removed 
their  quarters  from  the  Royal  Exchange,  to  Jonathan's 
Coffee  House,  Change  Alle}^  where  they  continued  to  do 
business  till  1801.  On  the  15th  of  Julv,  1773,  a  newspaper 
of  the  day  announced  that,  on  the  previous  day,  the  Brokers 
had  resolved  to  change  the  name  of  the  House  from  "New 
Jonathan's  "  to  that  of  the  "  Stock  Exchange." 

The  rooms  of  the  Stock  Exchange  Coffee  House  afforded 
a  ready  market  for  the  operations  of  tlui  bankers,  mer- 
chants, and  capitalists  connected  with  the  floating  of  the 
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numerous  loans  raised  at  that  jx'riod  for  the  service  of  the 
state. 

At  a  later  period  the  directors  of  the  Bank  of  England 
set  a])art  a  room  of  the  rotunda  of  the  bank  for  the  con- 
venience of  the  Brokers  aiul  j()l)bers  in  affecting  small  trans- 
actions in  the  public  funds  lor  the  general  public,  and  in 
connection  with  the  transfer  of  stocks  in  the  books  of  the 
bank. 

The  earliest  minutes  of  the  Stock  Exchange,  as  to  its 
origin,  do  not,  however,  begin  till  December,  1798,  and  these 
records  refer  to  the  existence  of  the  Stock  Exchange  in 
1773,  and  to  the  transaction  of  business  at  the  rooms  of  the 
Stock  Exchange  (to  which  any  person  was  admitted  on 
payment  of  six  pence),  and  at  the  rotunda. 

It  is  on  record  that  these  rooms  were  under  the  control  of  a 
"Committee  for  general  purposes,"  the  expenses  of  the  man- 
agement being  defrayed  by  the  voluntary  subscriptions  of  the 
frequenters ;  and  that  the  functions  of  this  committee  were 
then,  as  now,  judicial  as  regards  the  settlement  of  disputed 
bargains,  and  administrative  as  regards  rules  for  the  general 
conduct  of  business  and  f(n'tlie  liquidation  of  defaulters'  ac- 
counts. Early  in  ISOl  it  became  apparent  that  the  rooms  did 
not  afford  sufBcient  accommodation  for  the  transaction  of  the 
greatly  increased  business  arising  out  of  the  creation  of  loans 
hitherto  unprecedented  in  amount,  and,  moreover,  that  the  in- 
discriminate admission  of  the  public  was  calculated  to  expose 
the  dealers  to  the  loss  of  valuable  proi)erty.  Under  these  cir- 
cumstances, Mr.  William  Hammond  and  other  gentlemen, 
who  had  acquired  a  site  in  Capel  Court,  or  its  iinnie<liate 
neigliborhood  (described  as  a  central  situation),  succeeded  in 
raising  a  capital  of  £20,0r»o  in  400  shares  of  £.5<>  each,  and  in 
founding  a  new  undertaking,  to  which  the  affairs  of  the  old 


History  of  London  Stock  Exchange.  973 

rooms  were  ultimately  transferred.  The  first  stone  of  the 
new  building  was  laid  in  May,  1801.  A  Committee  for  Gen- 
eral Purposes,  consisting  of  the  nine  promoters  of  the  scheme 
and  twenty-one  other  proprietors,  was  formed ;  and  this  body, 
whose  meetings  pro  tern,  were  held  at  the  "Antwerp"  and 
other  taverns  in  the  neighborhood  of  the  Royal  Exchange, 
proceeded  to  elect  members  by  ballot  at  a  subscription  of  ten 
guineas  each.  A  deed  of  settlement — which,  however,  was 
not  executed  until  the  27th  of  March,  1802 — was  drawn  up ; 
and  in  this  document  it  was  formally  recited  that  "  Whereas 
the  Stock  Exchange  in  Threadneedle  Street,  where  the  Stock- 
brokers lately  met  for  the  transaction  of  their  business,  hav- 
ing been  found  to  be  inconvenient,"  William  Hammond  and 
others  had  upon  the  site  referred  to  "  caused  to  be  erected  a 
spacious  building  for  the  transacting  of  buying  and  selling 
the  public  stocks  and  funds  of  this  kingdom ;  and  the  same 
is  now  nearly  finished,  and  is  called  the  Stock  Exchange,  and 
is  intended  to  go  under  that  appellation." 

It  will  be  further  found  in  that  deed  that  the  manage- 
ment, regulations,  and  direction  of  all  the  concerns  of  the 
undertaking  were  vested  in  a  committee,  consisting  of  thirty 
meml)ers  or  subscribers,  to  be  chosen  annually  by  ballot 
upon  the  25th  of  March  ;  while  the  treasuryship  and  man- 
agement of  the  building  were  ])laced  under  the  sole  direc- 
tion of  nine  trustees  and  managers  (separate  from  the  com- 
mittee) as  representatives  of  the  proprietors. 

Under  these  conditions,  the  new  Stock  Exchange  was 
opened  in  March,  1802,  with  a  list  of  about  500  subscribers.^ 

'  In  1853  the  building  erertod  in  nnw  building  ercrtod  in  its  stead  to 

1801  wa.s  found  to  bo  too  small  for  which  various  additions  have  been 

the  transaction  of  business,  and  it  made, 
waa  accordinf^ly  pulled  down,  and  a 
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A  new  deed  of  settlement  was  executed  in  1875,  in  which 
the  principles  of  the  original  deed  have  been  substantially 
adhered  to. 

The  Exchange,  as  at  present  constituted,  consists  of  two 
distinct  bodies,  composed  in  some  degree  of  the  same  mem- 
bers, but  having  different  interests. 

There  are  (1)  the  shareholders,  or  proprietors,  and  (2)  the 
subscribers,  these  latter  being  generally  described  as  mem- 
bers of  the  Stock  Exchange,  or  members  of  the  "  House." 
To  the  shareholders  the  Stock  Exchange  is  a  joint-stock 
undertaking,  the  prolit  arising  from  the  management  of 
Avhich  accrues  to  them  as  a  dividend.  They  have  no  rights 
as  shareholders  to  enter  the  building ;  and  with  this  class  we 
have  no  concern  in  this  book.^ 

The  Stock  Exchange  is  governed  by  two  distinct  bodies : 
The  Board  of  Managers^  and  "The  Committee  for  Gen- 
eral Purposes,"  who  are  elected  by  the  members.  The 
latter  body  consists  of  thirty  members,  who  are  elected  an- 
nually. They  appoint  their  own  officers  and  the  official  as- 
signees, and  exercise  a  general  control  over  the  mode  in  which 
business  is  transacted  in  the  house  and  the  conduct  of  its 
members. 

^  Rep.  of  Royal  Stock  Kxch.  ^  The  Board  of  Managers,  consist- 
Com.  5.  The  deed  of  settlement  ing  of  nine  persons,  as  representa- 
of  1875  proposed  to  ultimately  tives  of  the  shareholders,  have  con- 
amalgamate  the  two  bodies.  See  trol  of  the  building  of  the  Exchange 
Watson  vs.  Black,  16  Q.  B.  D.  271,  and  its  financial  affairs.  The  man- 
where  the  provisions  of  the  deeds  of  agers  appoint  all  the  officials,  except 
settlement  are  fully  set  out.  It  the  official  assignees,  and  the 
was  held  in  that  case  that  the  share-  secretary'  of  the  Committee  for 
holders  had  not  the  right  to  ex-  General  Purposes.  They  also  fix 
ercise  the  franchise  as  freeholders  the  admission  and  annual  fees 
as  they  had  no  equitable  interest  payable  by  the  members  and  their 
in  the  land  itself,  but  only  to  a  share  clerks, 
in  the  profits  of  the  Exchange. 
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A  member  of  the  Exchange  pays  at  the  present  time  an 
admission  fee  of  £525  (except  when  he  has  served  four 
years  as  a  clerk,  when  the  entrance  fee  is  reduced  to 
£157 ;  10*. ;  Od.)  and  a  renewal  subscription  of  £31 ;  10s. ;  0^. 
An  authorized  clerk  pays  an  entrance  fee  of  £52 ;  10s. ;  Od. 
and  an  additional  fee  of  £42  ;  106\  ;  Od.  and  renewal  sub- 
scriptions of  £31 ;  10s. ;  0<^.and  £18  ;  186'. ;  Od.  An  unauthor- 
ized clerk  pays  an  entrance  fee  of  £10 ;  IO5.  ;0c7.  and  a 
subscription  fee  of  £12  ;  12.'*. ;  Od.  A  sum  of  £31  ;  lO.'^. ;  Od. 
is  also  payable  for  a  seat  in  the  House,  and  small  sums  are 
also  charged  for  the  use  of  settling  rooms,  frame  boxes, 
drawers  and  lockers.  The  Committee  for  General  Pur- 
poses have  no  funds  at  their  disposal,  the  entrance  fees  and 
subscriptions  of  members  being  substantially  a  rent  paid  to 
the  shareholders  for  the  use  of  the  building.^ 

The  rules  and  regulations  of  the  Exchange  are  made  and 
altered  from  time  to  time  by  the  Committee  for  General 
Purposes ;  and  a  full  copy  of  the  same  will  be  found  in  the 
Appendix,  to  which  reference  should  be  had.  A  synopsis 
of  some  of  these  rules  should  here  be  given.  The  right  of 
entry  into  the  building  is  strictly  confined  to  members  and 
their  clerks.  Candidates  for  admission  have  originally  to 
be  recommended  by  tljree  members  of  not  less  than  four 
years'  standing,  who  each  guarantee  the  sum  of  £500  in  case 
the  new  member  be  declared  a  defaulter  within  four  years 
from  his  admission,  but  in  the  case  of  a  clerk  of  four  years' 
standing,  who  has  not  previously  been  employed  in  any 
other  business,  recommendation  l)y  two  members  of  four 
years'  standing  is  sufficient ;  each  of  such  members  engag- 
ing to  pay  to  the  applicant's  creditors  a  sum  of  £300,  in  case 

'  Rep.  of  ("nin.  6. 
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he  is  declared  a  defaulter  within  four  years  oi  his  admission  ;  * 
and  these  are  balloted  for  by  the  Committee  for  Gen- 
ei'al  Purposes.  All  members  of  the  Exchange,  as  be- 
tween themselves,  stand  in  the  position  of  principals  ;  ^  but 
they  can  act  in  the  capacity  of  Dealers  and  ]>rokers  at 
pleasure,  not  being  allowed,  however,  to  act  in  the  double 
capacity  at  the  same  time.^ 

The  two  classes — Dealers  and  Brokers — in  number  are 
about  equal.  There  was  but  one  class  originally,  viz.,  the 
Brokers,  and  the  creation  of  the  second  class,  the  "  job- 
bers," was  probably  owing  to  the  fact  that  the  law  forbade 
the  Broker  to  deal  with  his  customer  as  a  principal.^  This 
division  corresponds  with  that  of  the  New  York  Stock  Ex- 
chan2:e,  the  difference  being;  that  the  "  room  traders "  of 
the  latter  Exchani!;e,  whose  functions  are  similar  to  that  of 
the  dealers  on  the  London  Exchange,  constitute  only  a 
small  fraction  of  the  membership  of  the  New  York  Ex- 
change, and  no  rule  of  the  latter  Exchange  prevents  a 
Broker  from  acting  at  the  same  time  as  a  Dealer  if  he  chooses, 
although  of  course  he  may  not  legally  act  in  the  double  capac- 
ity in  the  same  transaction.  The  jobbers  are  peculiar  to 
the  London  Stock  Exchange,  the  provincial  and  continental 
Exchanges  having  only  the  first-named  class,  viz.,  the  Bro- 
kers. Clerks  cannot  do  business  on  their  own  account.^  An 
authorized  clerk  may  deal  on  behalf  of  his  employer,  but 
he  cannot  transact  business  as  a  jobber,  except  in  those 
securities  in  which  his  employer  is  at  the  time  dealing.^  An 
unauthorized    clerk  possesses   simply  the   functions  of  an 

*  Rule  22.  Sim.  153;  Robinson  vs.  Mollett,  L. 
^  Rule  53.  R.  7  H.  L.  802. 

3  Rule  43.  '  Rules  50,  57. 

*  Brookman    vs.    Rothschild,     3       "  Rule  44. 
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office  clerk,  save  that  be  has  the  right  of  admission  to  the 
Exchange.  The  dealer  remains  in  the  house  ready  to  deal 
with  any  one  who  comes  to  him.  The  Broker  comes  into 
the  house  only  when  he  has  business  to  transact.'  Some  of 
the  rules  of  the  London  Stock  Exchange  have  been  before 
the  courts,  and  those  we  shall  hereafter  specially  notice. 

As  to  the  power  of  the  association  to  make  rules  for  the 
government  of  its  members,  it  seems  to  be  undoubted  ;  and 
although  there  appears  to  be  no  direct  precedent  in  England 
arising  out  of  a  contest  between  the  Exchange  and  one  of  its 
members,  it  is  safe  to  affirm  that  there  will  be  no  difference 
in  this  respect  between  the  courts  of  England  and  those  of  the 
United  States ;  and  that  all  rules  and  regulations  that  are 
reasonable,  and  not  contrary  to  public  policy  or  the  law  of  the 
land,  are  valid,  and  will  be  enforced  by  the  courts.^  But  if 
a  member  of  an  association  invokes  the  courts  to  defend  him 


1  Rep.  7.  vs.  Heffar,  9  T.  L.  R.  622,  a  firm  of 

^  See  authorities  cited  under  ch.  2,  jobbers  sought  to  restrain  a  bank 

§  VIII.     So  far  as  our  researches  from  enforcing  (through  its  Brofcers) 

are  concerned,  the  only  case  that  certain  contracts  made  on  the  Stock 

we  have  found  in  which  a  direct  Exchange,  by  invoking  the  author- 

contast  has  arisen  in  the  courts  be-  ity  of  the  Stock  Exchange  over  its 

tween  a  member  of  the  Exchange  members,  on  the  ground  that  they 

and  the  general  body  is  that  con-  were  illegal  (the  plaintiffs  claiming 

tained  in  the  report  of  Mr.  Scott,  that  the  market  had  been  "rigged"), 

one  of  the  members  of  the  London  and  the  court  refused  to  grant  the 

Stock  Exchange  Commission  (p.  30  injunction  unless  the  amount  due 

of  Rep.),  which  is  as  follows:   "Re-  to  the  bank   was   paid   or  secured 

cently  the  committee  of  the  Stock  pending  the  result    of   the   action. 

Exchange  were  assailed  at  law  by  a  The  court  said  that,    even  if  the 

member  whom  they  had  expelled  on  contracts  were  illegal,  it  ought  not 

a  charge  of  dishonorable  conduct,  to  interpose  to  prevent  their  being 

the    lawsuit    being    based    on    the  enforced.     See    Belton   vs.    Hatch, 

ground  that  the  action  of  the  com-  109  N.  Y.  59.3,  cited  with  approval 

mittee    was    not    ju.stified    in    law.  by  Mr.  Brodliiirst  in  hi.s  work  on  the 

The    trial    lasted   seven   days    and  "Law  of  the  Stock    Exchange,"  p. 

proved    abortive."     In    Robertson  35. 

62 
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against  a  rule  which  is  shown  to  be  contrary  to  hiw,  or 
against  public  policy,  or  unreasonable,  he  will  undoubtedly 
be  protected,  as  is  shown  by  the  authorities  heretofore  re- 
ferred to.^ 

In  respect  to  suits  which  may  be  brought  against  the 
London  Stock  Exchange,  there  would  appear  to  be  no  diffi- 
culty since  the  enactment  of  the  Judicature  Acts  of  1873 
and  1875  and  subsequent  amendments,  and  the  rules  issued 
under  their  authority.  So  far  as  the  form  is  concerned,  in 
a  suit  against  the  "  Committee  for  General  Purposes,"  the 
proceedings  of  the  association  could  be  reviewed.^ 

But  the  rules  of  the  Exchange  are  much  more  limited  in 
their  operation  when  applied  to  the  rights  of  third  persons 
not  members  of  the  Exchange  than  when  they  are  used  to 
control  the  acts  of  members  inter  se. 

This  proposition  is  sustained  and  illustrated  by  a  case 
in  the  House  of  Lords,  in  which  the  rules  of  the  Ex- 
change were  sought  to  be  used  to  distribute  the  property  of 
an  insolvent  member  contrary  to  the  Bankrupt  Law.^  In 
that  case,  a  member  of  the  Exchange  who  had  been  declared 
a  defaulter  attended  the  usual  meeting  of  the  Stock  Exchange 
creditors,  and  gave  to  the  oflBcial  assignees  for  distribution 
among  his  Stock  Exchange  creditors  a  check  on  his  bankers 
for  £5000,  being  about  five  eighths  of  his  assets,  stating  at 
the  same  time  that  he  had  none  but  Stock  Exchange  cred- 
itors. On  the  day  after  this  sum  had  been  distributed,  the 
debtor  informed  the  Stock  Exchange  creditors  that  his  father- 
in-law  claimed  to  be  a  creditor  for  a  large  amount  of  money 

'  Ch.  2,  §  VIII,  sub.  (a).  ^  Ex  parte  Saffery.  In  re  Cooke, 

'  1  Lindley  on  Part.  (4th  ed.)  466,  L.  R.  4  Ch.   Div.  555;  Tomkins  vs. 

500.     See  also  Lindley  on  Company  Saffery,  L.  R.  3  App.  Cas.  213.     See 

Law,  5th  ed.  270,  559.  also  Scott  vs.  Ernst,  16  T.  L.  R.  498. 
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lent.  It  did  not  appear  that  up  to  this  time  the  debtor  had 
committed  any  act  of  bankruptcy,  but  soon  after^vards  he 
filed  a  liquidation  petition,  and  was  adjudged  a  bankrupt. 
Upon  this  state  of  facts,  the  House  of  Lords  held  that  the 
trustee  in  bankruptcy  was  entitled  to  recover  the  £.50jOO 
from  the  official  assignees  of  the  Stock  Exchange.  The  lord 
chancellor,  in  his  opinion,  held  that  the  rules  of  the  Stock  Ex- 
change were  rules  which,  from  the  very  nature  of  the  case, 
are  and  must  be  subject  to  one  infirmity — namely,  that  if 
they  are  to  be  effectual,  they  must  be  applicable  to  the  case 
of  a  person  who  not  merely  is  a  defaulter  upon  the  Stock  Ex- 
chanofe,  but  who  has  no  creditors  outside  the  Stock  Ex- 
change  ;  because  if  such  a  person  has  outside  creditors  the 
general  law  of  the  country  will  step  in  and  give  to  those  cred- 
itors rights  which  those  rules  cannot  take  away  from  them. 
Therefore,  although  everything  done  in  the  domestic  forum  of 
the  Stock  Exchange  may  be  done  according  to  the  rules,  and 
may  be  most  wholesome  in  its  operation  for  the  members 
of  the  Stock  Exchange,  still  what  is  done  must  be  subject  to 
the  rights  of  those  who  are  not  amenable  to  the  jurisdiction 
of  the  Stock  Exchange ;  and  when  those  higher  rights  come 
into  conflict  with  such  rules,  the  latter  must  give  way  to  the 
former.  It  was  also  held  by  James,  L.  J.,  in  the  lower  court, 
that  any  scheme  made  for  the  distribution  of  the  assets  of 
insolvents  otherwise  than  according  to  the  bankrupt  law  is 
a  fraud  on  such  law,  and  a  palpable  fraud  upon  creditors. 

But  where  a  Broker  becomes  a  defaulter  in  accordance  with 
Rule  142  of  the  Stock  Exchange,  and  thereupon  the  olHcial 
assignee  fixes  the  market  price,  and  collects  differences  due 
to  the  defaulter  from  other  members,  to  be  set  off  and  paid 
to  those  members  to  whom,  on  the  same  footing,  differences 
are  due  from  the  defaulter,  it  was  held  that  the  trustee  in 
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liquidation  could  not  recover  the  sum  collected  from  the 
official  assignee.'  The  court  distinguished  the  case  from 
Tomkins  vs.  Saffeiy,  Baggallay,  L.  J.,  saying :  "  As  far  as 
regards  any  losing  contracts,  entered  into  by  Plumbly  [the 
defaulting  Broker],  the  trustee  in  bankruptcy  or  in  liquida- 
tion is  relieved  from  that ;  and  if,  on  the  otlier  hand,  it  is 
said  that  there  may  be  some  winning  contracts,  the  answer 
as  far  as  regards  them  is,  that  it  would  be  impossible  to 
realize  on  them,  because,  when  the  time  arrived  for  the  com- 
pletion of  the  contract,  Plumbly  could  not  and  would  not 
have  been  ready  to  perform  them."^ 

The  question  as  to  how  far  the  rules  of  the  Stock  Ex- 
change enter  into  contracts  made  for  a  principal  through 
its  members  is  discussed  in  the  chapter  on  "  Usages  ;  "  and 
as  there  seem  to  be  no  direct  precedents  which  are  pecu- 
liarly applicable  to  Stock-brokers  in  England,  the  reader  is 
referred  to  the  second  chapter,  where  the  rules,  regulations, 
and  general  character  of  unincorporated  Stock  Exchanges 
are  considered. 

1  In  re  Plumbly,  42  L.  T.  (n.  s.)  Nicholson  vs.  Gooch,  5  El.  &  Bl. 
387.  999.     Also     Ch.     II.     §  VIII.     for 

^  See    also,    in    this    connection,    American  decisions. 
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Chapter  X. 

ANALYSIS  OF  TRANSACTION  BETWEEN  BROKER  AND  CLIENT 
UPON  PURCHASE  OR  SALE  OF  STOCKS  ON  LONDON  STOCK 
EXCHANGE. 

I.  Definitions. 
II.   Trading  '''■for  Money P 
III.  Trading  ^'•for  the  Account." 
I Y.  Relation  of  Broker  to  Client. 

(a.  J  Oicnership  and  Disposition  of  Sectcrities  when  Pur- 
chased, 
(b.)  Summarily  Closing  Transaction, 
(c.)   Other  Incidents  of  Relation. 
Y.  Relation  between  Client  and  Jobber. 

(a.)   General  Liability  of  Jobber  to  Client. 
(b.)    Sjiecial   Contract  between  Jobber  and  Client  Guar- 
anteeing Registration, 
(c.)    Liability  of  Client  to  Jobber. 
YI.  Relation  of  Client  to    Undisclosed  and  Intermediate 

Purchasers. 
YII  Relation  between  Selling  Client,  or  Vendor,  and  Ulti- 
mate Purchaser  /  Transferror  and  Transferee. 

Analysis  of  Transaction  Between  Broker  and  Client  Upon 
Purchase  or  Sale  of  Stocks  on  London  Stock  Exchange. 

We  propose  now  to  analyze  an  ordinary  transaction  in 
stocks,  as  carried  on  through  tlie  London   Stock  Exchancre. 

There  are  Stock-brokers  who  are  not  members  of  the  Ex- 
change,' but  it  is  not  of  that  chiss  tliat  we  here  mean  to 
'  Rep.  of  London  Stock  Exchange  Com.  1878. 
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speak,  except  to  reinaik  incidentally  that  a  sale  or  purchase 
of  securities  through  a  Stock-broker,  effected  and  consum- 
mated outside  of  the  Exchange,  would  ordinarily  be  in  no- 
wise different  in  its  legal  aspect  from  a  sale  or  purchase  of 
any  other  kind  of  property  through  an  agent  or  Broker. 

As  we  have  already  seen,  operations  in  the  Exchange  are 
conducted  through  two  classes  of  its  members — viz.,  "  Bro- 
kers," and  "  Dealers  "  or  "  Jobbers.  " 

Brokers  are  those  members  who  buy  and  sell  securities  for 
the  public  for  a  compensation  called  a  commission. 

Dealers  or  Jobbers  are  those  who  deal,  make  terms,  or 
speculate  in  the  "  House"  for  their  own  account. 

But  these  characters  of  Brokers  and  Jobbers  are  not  inva- 
riable and  uniform.  The  members  of  the  Exchange  may 
change  them  at  pleasure,  and  a  Broker  may  become  a  Jobljer, 
and  vice  versa  ;  but  it  seems  that  they  cannot  act  in  a  double 
capacity  in  the  same  transaction.^ 

I.  Definitions. 

In  the  outset,  it  will  be  well  to  define  some  phrases  that 
are  peculiarly  applicable  to  the  dealings  on  the  London  Ex- 
change, referring  the  reader  for  others  to  another  part  of  the 
work,^  where  those  terms  are  defined  which  are  alike  ap- 
plicable to  England  and  the  United  States.  The  terms 
"  bull,  "  "  bear,"  "  put,  "  "  call,"  and  "  options  "  are  used  as 
substantially  synonymous  in  both  countries.^ 

A  "lame  duck  "  is  one  who  cannot  meet  his  engagements. 
Frequently  an  arrangement  is  made  to  continue  shares,  i.  e., 
postpone  delivery  or  payment  until  the  next  settling-day, 

•Rule  43,  London  Stock  Ex-  'See  p.  200.  A  "straddle"  is 
change.  known  as  a  double  option"  on  the 

*  P.  200.  London  Stock  Exchange. 
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which  is  performed  by  the  payinent  of  a  premium  called,  in 
the  case  of  a  seller,  "  backwardation  ; "  in  that  of  a  buyer, 
"  contango."  The  terms  "  contango  "  and  "  backwardation  " 
have  been  fully  explained  in  several  adjudications,  as  well  as 
before  the  royal  commission  to  which  allusion  has^already 
been  made. 

These  latter  terms  grow  out  of  an  indisposition  on  the 
part  of  persons  entering  into  transactions  on  the  Exchange 
to  close  the  same  on  the  account-day  for  which  they  are  made. 
The  market  may  be  unfavorable,  or  some  other  cause  may 
arise  rendering  it  desirable  to  carry  the  operation  over  to 
the  next  account-days,  in  Avhich  event  the  transactions  are 
continued  by  the  operation  of  "  contango  "  or  "  backward- 
ation," as  the  case  may  be.  The  manner  in  which  this  is 
done  is  given  in  detail  in  the  notes.^ 

'  The  following  extract  is  taken  as  to  cancel  the  subsisting  contract), 
from  an  excellent  practical  treatise  and  the  other  a  fresh  contract  for 
on  the  law  and  customs  of  the  Lon-  the  sale  of  the  same  amount  of 
don  Stock  Exchange,  by  Mels-  stock,  to  be  completed  on  the  sub- 
heimer  and  Laurence,  London,  sequent  settling-day.  The  result  is, 
1879,  p.  10:  "If,  however,  the  mar-  that  the  vendor  and  purchaser  stand 
ket  should  tend  unfavorably,  or  if  in  precisely  the  same  position  as  if 
for  any  other  reason  it  should  be  there  had  been  no  previous  con- 
found desirable,  an  arrangement  tract  (except  as  regards  payment  of 
may  be  made  to  postpone  the  com-  the  consideration),  because  the  dif- 
pletion  of  the  contract  until  the  fol-  ference  between  the  original  con- 
lowing  settling-day.  This  is  called  tract  price  and  the  price  at  which 
'continuation'  or  'carrying  over,'  the  carrying-over  is  effected  must 
and  is  practically  effected,  we  will  be  paid  at  once — that  is  to  say,  on 
suppose,  by  the  bull  or  speculative  the  settling-day.  The  nominal 
buyer  as  follows:  The  vendor  of  the  price  of  the  security  at  which  the 
stock  (in  consideration  of  a  payment  carrying-over  is  effected  would  ob- 
made  to  him  by  the  buyer)  enters  viously  be  quite  immatoriul  to  the 
into  two  contracts  with  the  buyer —  parties,  since  the  two  contracts  bal- 
one  a  contract  for  the  pvirchase  of  ance  one  another,  were  it  not  that 
the  same  amount  of  stock  as  he  has  this  difference  is  payable  immedi- 
contracted  to  sell  Csuch  contract  to  ately.  Being  payable  immediately, 
be  completed  on  the  settling-day,  so  more  bargaining  would  become  nee- 
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Ijut,  practically,  the  terms  "backwardation"  and  "con- 
tango "  mean  that  a  new  operation  is  begun  each  settling-day, 


essarj'  to  fix  the  price  for  the  new 
contracts;  but  this  is  obviated  by 
the  pubUcation  of  a  list  of  '  making- 
up  prices,'  which  are,  in  round 
figures,  the  approximate  values  of 
all  the  recognized  securities  on  that 
day,  as  settled  by  the  clerks  of  the 
house  in  the  various  markets,  and 
are  usually  based  upon  the  average 
price  of  the  first  two  or  three  hours 
of  the  day.  In  case  of  any  dispute 
as  to  the  making-up  prices,  or  of 
any  omission  in  fixing  them,  the 
clerk  acts  upon  the  decision  of  two 
members  of  the  committee.  All 
continuations  must  be  effected  at 
these  prices,  or,  where  no  such 
prices  have  been  fixed,  at  the  then 
existing  market  price. 

"The  consideration  thus  paid  by 
the  buyer,  for  which  the  vendor 
agrees  to  postpone  the  delivery  of 
the  stock  he  has  sold  to  a  future 
specified  date,  is  called  a  'contango;' 
on  the  other  hand,  a  'backwarda- 
tion' is  the  premiiun  paid  by  a  seller 
of  stock  for  the  privilege  of  postpon- 
ing his  dcliverj-  of  such  stock  from 
and  to  a  specified  date. 

"Inasmuch  as  the  vendor  and 
purchaser  stand  in  the  same  posi- 
tion after  the  continuation  as  if 
there  had  been  no  previous  con- 
tract, the  continuation  may  equally 
be  effected  between  persons  other 
than  the  parties  to  the  previous 
contract,  and  this  is  frequently  the 
case.  Let  us  suppose  that  a  'bull 
account'  exists  in  the  particular 
stock  with  which  we  have  to  deal — 
that  is,  that  the  amount  of  stock 


bought  for  the  settlement  is  greater 
than  the  buj^ers  are  prepared  to 
take  up  (we  may  here  premise  that 
every  bargain  in  the  stock  must  be 
and  is  settled  on  the  account-day); 
a  person  who  has  bought  stock  for 
which  he  is  unable  or  unwilling  to 
pay  must  then  find  some  one  who 
for  a  consideration,  is  willing  to 
stand  in  his  place  by  taking  up  such 
stock  at  the  making-up  price,  and 
holding  it  for  a  specified  time, 
charging  a  rate  of  interest  for  the 
money  employed,  and  holding  the 
stock  as  security;  the  real  buyer 
engaging,  at  the  end  of  that  time, 
to  take  possession  of  the  stock  by 
repayment  of  the  money. 

"The  continuation  may,  of 
course,  be  effected  outside  the  Stock 
Exchange;  but,  for  its  more  easy 
explanation,  we  will  suppose  that  a 
purchaser  has  given  his  Broker  in- 
structions to  continue  the  stock  for 
which  he  is  liable  to  pay,  and  that 
the  Broker  carries  out  the  transac- 
tion with  a  member  of  the  House. 
This  carrying-over  is,  as  we  have, 
seen,  not  necessarily  effected  with 
the  dealer  from  whom  the  original 
purchase  was  made,  though  this  is 
very  generally  the  case;  but  the 
Broker  finds  some  dealer  in  this 
stock  who  has  money  to  employ,  or 
who  is  out  of  the  stock,  and  agrees 
with  him  for  the  accommodation  at 
the  market  rate.  The  Broker  then 
renders  a  contract  to  his  Client, 
showing  the  sale  of  his  stock  at  the 
making-up  price  for  the  current  ac- 
count, and  its  repurchase  for  the 
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because  the  loss  is  settled  and  paid  by  the  Client  on  each 
of  those  periods.^ 


next  account  at  the  same  price,  but 
with  an  addition  representing  the 
value  of  the  money  practically  bor- 
rowed by  his  Client,  tosjether  with 
the  monetary  consideration,  if  any, 
for  the  accommodation;  and,  in  the 
case  of  registered  securities,  if  the 
lender  of  the  money  is  obliged  to 
take  them  into  his  own  name,  this 
will  include  the  cost  of  stamps  and 
transfer-fees,  from  the  payment  of 
which  the  Client  is  'pro  tempore  re- 
lieved. It  is  this  difference  be- 
tween the  price  of  sale  for  the  cur- 
rent account  and  the  actual  buying 
price  for  the  next  account  which  is 
called  a  'contango;'  and  this,  as 
will  be  easily  seen,  will  be  regulated 
partly  by  the  nature  of  the  security, 
partly  by  the  value  of  money,  and 
partly  by  the  demand  existing  for 
such  accommodation;  and  will  also 
be  affected  by  the  individual  credit 
of  the  person  seeking  the  accommo- 
dation. 

"Conversely,  let  us  suppose  a 
'bear  account'  to  exist  in  the  stock; 
here  the  amount  of  stock  sold  for 
the  settlement  is  greater  than  the 
sellers  are  able  to  deliver,  and  the 
bear  will  have  to  find  some  one  who, 
for  a  consideration,  is  willing  to  sup- 
ply the  stock  which  will  enable  him 
to  complete  his  bargain.  There  are 
three  classes  of  persons  who  will  be 
able  to  render  the  bear  this  assist- 
ance; first,  the  speculative  buyer, 
who  is  unable  to  complete  his  l>ar- 


gain,  and  is  therefore  anxious  to 
continue;  secondly,  the  buyer  who, 
though  able  to  complete  his  bargain, 
is  willing,  for  a  consideration,  to 
defer  such  completion  to  a  future 
day;  and,  thirdly,  in  the  last  resort, 
the  genuine  holder  of  stock,  who  is 
willing  to  accept  a  premium  for  the 
loan  of  his  stock  for  a  specified  time. 
In  these  cases,  the  Broker,  having 
similarly  effected  the  continuation, 
renders  a  contract  to  his  bear 
Client,  showing  the  purchase  of  his 
stock  at  the  making-up  price  for  the 
current  account,  and  its  resale  for 
the  next  account  at  a  lower  price. 
The  difference  between  these  prices 
is  called  'backwardation,'  and  rep- 
resents the  premium  paid  by  the 
bear  for  the  loan  of  the  stock,  less 
the  value  of  the  money  which  is 
here  supposed  to  be  advanced  by  the 
bear;  and  here  again  this  amount 
may  include  the  cost  of  stamps  and 
transfer-fees,  which  will  be  payable 
by  the  holder  who  lends  his  stock, 
on  its  retransfer  to  him. 

"It  will  be  observed,  therefore, 
that  it  does  not  necessarily  follow 
either  that  the  buyer  will  have  to 
pay  contango,  or  the  seller  back- 
wardation, when  they  are  desirous 
of  carrying  over  their  stock;  for  if 
the  former  has  I)ought  for  an  ac- 
count at  whidi  it  is  found  that  more 
of  the  stock  has  been  sold  than  can 
he  delivered,  he  will  be  in  a  position 
to  postpone  payment,   and   at  the 


"See  "Glossary"  in  Brodhurst'.s  "Law  of  the  Stock  Exchange,"  p. 
14. 
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II.  Trading  for  '*  Money." 

Sales  or  contracts  on  the  Exchange  are  either  made  "  for 
money  "  or  "  for  the  account."' 

A  contract  "  for  money  "  or  a  "  cash  bargain  "  is  one  for 
execution  before  noon  of  the  ensuing  day  ;  the  securities 
are  delivered  by  the  selling  Broker  by  a  transfer  to  a  desig- 
nated name,  and  the  Jobber  or  Broker  for  the  buyer  there- 
upon pays  foi'  the  same. 

These  contracts  are  not  numerous,  and  are  generally  con- 
fined to  consols.^  In  this  transaction,  in  respect  to  both 
the  selling  and  purchasing  Brokers,  the  relation  they  bear 
to  their  Clients  is  that  of  pure  agents.  And  the  agent  is 
entitled  to  full  indemnity  for  any  act  which  he  does  in  the 
business  of  his  Client,  provided  there  is  no  fraud  or  neglect 
on  his  part.  For  instance,  if  the  former  order  the  Broker 
to  sell  securities,  which  he  does,  and  the  Client  neglects  or 
refuses  to  furnish  the  same  for  delivery,  and  by  reason  of 
such  failure  the  Broker  is  compelled  to  make  good  the 
difference,  in  this  case  the  Client  is  bound  to  indemnify  him.^ 
So  where  a  Broker,  being  instructed  to  buy  certain  shares, 
bought  letters  of  allotment,  and  it  was  in  evidence  that 
these  passed  on  the  Stock  Exchange  as  shares,  it  was  held 
that  the  jury  miglit  find  the  order  to  have  been  fulfilled,^ 

same  time  to  receive  backwardation  Commission,  where  full  explanation 

for  the  temporary  loan  of  the  stock  of   the   operations    of    "contango" 

which  he  has  bought;  and,  converse-  and  "backwardation"  are  given, 

ly,  in  the  case  of  a  bull  account,  the  '  See    Rep.    of    Stock    Exchange 

latter    may    receive    contango    for  Com. 

postponing  the   delivery   of   stock  ^  Child  vs.  Morley,  8  T.  R.  610; 

sold."  Lightfoot  vs.  Creed,  8  Taunt.  268; 

Consult  also,  in  this  connection,  Pollock  vs.  Stables,  12  Q.  B.  765; 

Sheppard   vs.   Murphy,    16  W.   R.  Smith  vs.  Reynolds,  66  L.  T.  808. 

948;  see  also  evidence  attached  to  'Mitchell  vs.  Newhall,   15  M.  & 

Report  of  London  Stock  E.xchange  W.  308. 
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and  that  the  Broker  had  fully  performed  his  duty  by  buy- 
ing what  passed  on  the  Exchange  as  shares. 

Asrain,  if  the  Broker  advances  from  his  own  funds  all  or 
any  portion  of  the  money  to  pay  for  the  securities,  he  has 
a  lien  upon  them  to  that  extent,  and  the  relation  of  pledgor 
and  pledgee  is  added  to  the  previous  one  of  Broker  and 
Client.^  In  a  word,  the  relation  of  principal  and  agent 
beins:  once  established,  it  follows  that  the  Broker  is  clothed 
with  all  of  the  attributes  of  that  character  ;  and  as  all  of 
the  decisions  in  which  contests  have  arisen  between  Stock- 
brokers and  their  Clients,  both  in  England  and  in  the 
United  States,  have  been  already  set  forth,  it  is  only  neces- 
sary in  this  connection  to  direct  a  reference  to  that  part  of 
the  work  where  they  are  collected.^ 

III.  Trading  "for  tlie  Account." 

But  by  far  the  most  numerous  transactions  on  the  London 
Stock  Exchange  are  those  "  for  the  account,"  audit  is  in  such 
tradincjs  that  the  Broker  seems  to  lose  the  attributes  of  an 
agent  and  to  assume  the  garb  of  a  principal. 

The  following  history  of  an  ordinar}'-  stock  transaction 
"  for  the  account "  is  substantially  taken  from  a  leading 
case,  and  it  illustrates  with  great  detail  the  whole  course  of 
the  business.^ 

When  a  Broker  is  instructed  by  his  Client  to  sell  shares  on 
his  own  account,  he  goes  on  the  Stock  Exchange  and  deals 
with  either  a  Jobber  or  another  Broker,  as  the  case  may  be. 
In  case  a  Broker  deals  with  a  Jobber,  he  asks  the  Jobber  for 
the  price  ("  to  make  a  price")  of  a  particular  class  of  shares, 

'  Brookman    vs.     Rothschild,    3        '  Maxted  vs.  Paine,  L.  R.  4  Ex. 
Sim.  1.'):^;  aff'd  5  Bli.  (n.  s.)  1G5.        205. 
'  Ch.  111. 
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without  saying  whether  he  (the  Broker)  desires  to  sell  or  buy. 
The  Jobber  then  names  two  prices  to  the  Broker — the  one 
that  at  which  he  will  biw,  the  other  that  at  which  he  will 
sell. 

If  the  Broker  be  willing  to  sell  at  the  price  named,  he  de- 
clares to  sell,  and  accepts  the  offer  of  the  Jobber  to  buy  at 
that  price.'  Thereupon  the  bargain  is  concluded  between 
them.2 

The  bargain  is  made  for  a  certain  specified  day,  which  is 
known  on  the  Stock  Exchange  as  the  "  account-day  ; "  and 
on  the  day  preceding  the  account-day  (which  latter  day  is 
known  as  the  ''  name-day  ")  the  Jobber  is  bound  to  pass  to 
the  Broker  the  name  of  a  person  or  persons  (as  the  case  may 
be)  as  the  ultimate  purchaser  or  respective  purchasers  of  the 
said  shares  ;  but  the  Jobber  may  in  lieu  thereof  give  his 
own  name  to  the  Broker  as  the  ultimate  purchaser  of  the 
shares ;  or,  in  the  event  of  his  having  had  no  dealing  with 
the  shares  subsequent  to  the  original  bargain,  then  as  the 
purchaser  of  the  shares,  in  which  latter  case  he  is  bound 
himself  to  take  the  same. 

'  The  Broker  is  not  bound  to  dis-  Bought  for  William  Murphy,  Esq., 

close  his  principal   (Child   vs.   Mor-  lOOOverend  Gurney  shares 

rr,    T,  ,c  .    ,•  at  1%  discount £1387  10s.  Od. 

lay,  8  T.  R.  610;  Magee  vs.  Atkin-  (£i5p.ad)  stamps.    ...           7    2s.  M. 

son,  2  M.  &  W.  440).  Brokerage 12  10s.  Od. 

^  A  bought  or  sold  note  is  then  

given  to  the  principal,  on  which  the  p^^.  ^^^  ^pj.jj                     ^^'^   ^-  ^'^• 

name  of  the  Jobber  is  occasionally  ^o.  7  Finch  Lane,  E.  C,  2lst  April.  1866. 

inserted,  though  this  is  by  no  means  For     Lowndes,     Surgey,     &    Wooley, 

a  universal  custom.     The  names  of    Brokers. 

,  ,  ,  ,       .  .  (Signed)  J.  S.  B\'^ater. 

the   Jobbers    purchasing    were    in- 
serted  in  the   notice   contained   in    (Sheppard  vs.   Murphy,    16  W.   R. 
the  case  of  Torrington  vs.   Lowe,    948.)     The  sold  note  is  as  follows: 

L.  R.  4  C.  P.  26.  2  Royal  Exchange  Building.  May  24,  1860. 

The  bought  and  suld  notes  are  in  Sold  by  order  and  for  account  of  E.  P. 

the  following  form,  mutatis  mutan-  Maxted.  Esq.,  lOOOverend.  Gurney,  &  Co. 

J.  shares  at  17  di-scount.    For  the  .30th  inst. 

"'*•  SA2.DEMAX,  DOBREE,  &  CO. 
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This  name  is  passed  upon  a  document  called  a  "  ticket," 
which  is  in  the  following  form,  mutatis  mutandis : 

£15  paid,  1  13-16  discount •. .  .£131  17s.  Qd. 

Stamp 0  1.5s.  Od. 


£132  12s.  6d. 
Ten  shares  Overend,  Gurney,  &  Co. 

Francis  Peppercorn,  of  West  Street,  Hertford. 
30  May,  1868. 

Watson,  Cowell,  &  Co.  pay. 

The  dealings  in  the  shares  after  the  concluding  of  the  first 
bargain  may  have  been  either  many  or  few,  but  in  all  cases 
the  ticket  is  endorsed,  either  in  pencil  or  ink,  with  the  names 
of  the  members  of  the  Stock  Exchano-e,  whether  acting:  as 
principals  or  Brokers,  through  whose  hands  the  ticket  has 
passed.  In  addition  to  his  obligation  to  give  the  name  or 
names  aforesaid,  the  Jobber  is  also  liable  to  the  Broker  for 
the  price  of  the  shares  as  agreed  upon  ;  and  the  Broker  can 
either  apply  for  the  price  to  the  Jobbers,  or  can  apply  to  the 
Broker  of  the  ultimate  purchaser  for  the  amount  of  the  pur- 
chase-money which  he  is  to  pay  for  the  shares,  looking  to 
the  Jobber  for  the  difference,  if  any.  But  the  usual  prac- 
tice is  to  make  application  in  the  first  instance  to  the  Broker 
of  the  ultimate  purchaser  whose  name  appears  on  the  ticket 
as  the  person  to  pay,  as  shown  on  the  above  form  of 
ticket.' 

(Maxted  vs.  Paine  [2d  action],  L.  R.  of  the  Bank  of  England  or  coin,  if 

4  Ex.  203,  210.)     But  usually  no  notice  is  given  to  him  to  that  effect 

document      passes      between      the  before  eleven  o'clock  on  the  day  of 

Broker  and  Jobber;  each  one,  how-  settlement;  in  the  absence  of  such 

ever,  makes  a  memorandum  of  tlie  notice,  a  member  is  bound  to  accept 

tran.saction  in  his  own  book.  the  cro.ssed  check  of  another  mem- 

'  The    payment   of    the   stock    is  bcr  (Mocatta  vs.  Bell,  27  L.  J.  Ch. 

made  by  the  paying  Broker  in  notes  237). 
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In  the  event  of  the  Jobber  failing  to  give  a  name  by  two- 
tliiity  o'clock  on  the  name-day,  the  Broker  has  the  right, 
up  to  three  o'clock,  to  sell  out  the  shares  as  against  him 
by  auction  on  the  Stock  Exchange  through  the  Official 
Broker.^  The  Jobber  then  becomes  liable  to  the  Bioker 
for  the  difference  (if  any)  between  the  price  at  which  the 
shares  are  so  sold  and  the  price  originally  bargained  for 
between  the  Broker  and  Jobber.^  At  any  time  within  ten 
days  ^  the  Broker  may  object  to  any  name  or  names  given 
by  the  Jobber ;  and  in  the  event  of  the  Jobber  and  Broker 
failing  to  agree,  the  Broker  may  appeal  to  the  committee 
of  the  Stock  Exchange,  who  on  such  appeal  have  the  power 
to  require  the  Jobber  to  give  to  the  Broker  a  better  name, 
in  case  they  consider  the  Broker  to  be  thereunto  entitled/ 

So  if  the  Broker  Avishes  to  secure  the  registration  of  the 
shares  and  the  exoneration  of  his  Client  from  all  future  li- 
ablity  in  respect  of  the  same,  he  makes  a  special  bargain 
with  the  Jobber  in  express  terms  to  that  effect  ;  but  in 
that  case  the  price  offered  by  the  Jobber  is  often  consider- 
ably'^ below  the  price  which  he  would  otherwise  have 
offered.  But  this  guaranteeing  of  registration  is  of  race 
occurrence.'^ 

It  also  appears  in  accordance  with  the  usages  of  the 
Stock  Exchange  that  the  Broker  may,  in  executing  the 
order  of  a  Client,  enter  into  a  contract  for  the  specific 
amount  of  stock  ordered  to  be  bought  or  sold,  or  may  in- 
clude such  order  with  others  he  may  have  received  in  a 

>  Rule  71.  ^Maxted  vs.  Paine,  L.  R.  4  Ex. 

'  Rules  103,  94.  205. 

'  By  Rule  105,  registered  shares       *  Maxted  vs.  Paine,  id.;  Cruse  vs. 

or  stock,  if  not  delivered  within  ten  Paine,  L.  R.  4  Ch.  App.  441;  Coles 

days,  may  be  bought  in  against  the  vs.  Bristowe,  id.  3. 
seller. 
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contract  for  the  entire  quantity,  or  in  quantities  at  his  con- 
venience. 

Neither  in  Stock  Exchange  contracts  is  there  any  real  ap- 
propriation to  any  particular  Client  of  any  particular  stock 
in  any  transaction  entered  into  with  the  Jobber.  Each  trans- 
action only  forms  an  item  in  an  account  with  that  Jobber, 
or,  more  correctly,  with  the  house  generally — that  is  to  say, 
specific  delivery  or  acceptance  of  that  amount  of  stock  is  not 
necessarily  made  ;  but  the  transaction  is  liable  to  be  balanced 
at  any  time  during  that  account  by  a  counter-transaction  by 
the  same  Broker  on  behalf  of  the  same  or  any  Client,  or  even 
on  his  own  behalf,  so  that  the  balance  only  of  all  purchases 
and  sales  of  that  particular  stock  made  by  the  Broker  in  the 
house  generally  is  to  be  finally  accepted  or  delivered  by  him, 
and  this  through  the  instrumentality  of  the  clearing-house 
and  the  system  of  tickets. 

On  the  usual  settling-days,  the  members  of  the  house  bal- 
ance between  themselves  the  purchases  and  sales  so  made, 
and  make  or  receive  deliveries  to  or  from  their  principals ; 
or  if  their  principals  refuse  to  accept  or  deliver,  then  sell  or 
buy  against  them,  as  the  case  may  be,  and  charge  them  with 
the  loss,  if  any ;  or  if  delivery  is  not  required  on  either  side, 
then  any  difference  which  may  result  from  a  rise  or  fall  in 
the  market  is  paid  by  the  one  to  the  other.^ 

'  "An  important  extension  of  the  the  same  Broker  will  usually  have 

clearing  principle  was  effected  by  bought  the  same  kind  of  stock  for 

the   establishment   in    1874   of   the  one  Client  and  sold  it  for  another. 

London  Stock  Exchange  Clearing-  The    very    same    stock    may    have 

house,   which  undertakes  to  clear,  passed    through    several    different 

not  sums  of  money,  but  r|uantiti(!S  hands,  and  tlie  same  Brokers  may 

of  stock.     As  Stock-brokers  settle  have  had  reciprocal  dealings  with 

their  transactions  only  once  a  fort-  each  other.     Instead,  then,  of  actu- 

iiight,  or  in  consols  once  a  month,  it  ally  making  transfers  of  stock  for 

naturally  arises  that  in  the  inttjrvals  each    transaction    and    paying    by 
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The  following  extract  from  the  report  (jf  the  London  Stock 
Exchange  Conmiission  in  1878,  whicli  is  based  upon  the  tes- 
timony of  many  experienced  Brokers,  is  coniirmatcny  of  the 
transaction  as  described  in  the  cases  before  referred  to :  "As 
soon  as  the  contract  is  made,  it  is  usual,  but  not  universal, 
for  each  party  to  make  a  note  of  it  in  his  own  note-book  ; 
but  no  written  contract  passes  between  them."  The  Broker 
Avho  has  acted  for  his  Client  in  making  such  a  contract 
sends  a  written  note  of  it  to  the  Client;  but  as  a  rule  he 


checks,  which  c;reatly  swell  the  busi- 
ness of  the  Lombard  Street  Clear- 
ing-house on  settling-daj's,  a  plan 
has  been  arranged  according  to 
which  each  member  of  the  clearing- 
house prepares  a  statement  of  the 
net  amount  of  each  stock  which  he 
has  to  receive  from  or  deliver  to 
each  other  member.  The  manager 
of  the  house,  after  verifying  these 
accounts,  which  should  balance  in 
the  aggregate,  directs  the  debtor 
members  to  transfer  quantities  of 
stock  to  the  creditor  members  in 
such  a  way  as  to  close  all  the  trans- 
actions. It  will  be  noticed  that  for 
pretty  obvious  reasons  the  transfers 
are  made  in  the  Stock  Exchange  di- 
rectly from  Broker  to  Broker,  and 
not  to  the  manager  of  the  clearing- 
house, as  in  banking  transactions. 
A  separate  clearing  has,  of  course, 
to  be  made  in  each  kind  of  stock. 
It  is  found  that  the  quantities  actu- 
ally transferred  do  not  exceed  10  per 
cent,  of  the  whole  transactions 
cleared,  and  the  checks  drawn  are 
diminished  on  settling-days  as  much 
as  ten  millions  sterling"  (Jevons's 
Money  and  the  Mechanism  of  Ex- 
change,  pp.   2S1,   282).     See  also, 


as  to  method  of  transacting  busi- 
ness on  the  London  Stock  Exchange, 
an  article  on  The  Legal  Relations 
between  a  Stock-broker  and  his 
Customer  in  the  5  Law  Mag.  and 
Rev.  401  (Aug.  1880,  4th  series),  and 
the  following  cases:  Lacey  vs.  Hill 
(Scrimgeour's  Claim),  L.  R.  8  Ch. 
App.  922;  Maxted  vs.  Paine,  L.  R. 
4  Ex.  203,  and  6  id.  132;  Bowring  vs. 
Shepherd,  L.  R.  6  Q.  B.  309;  Gris- 
sell  vs.  Bristowe,  L.  R.  4  C.  P.  36, 
and  3  id.  112;  Coles  vs.  Bristowe,  L. 
R.  4  Ch.  App.  3,  and  L.  R.  6  Eq.  149; 
Sheppard  vs.  Murphy,  16  W.  R. 
948;  Rennie  vs.  Morris,  L.  R.  13  Eq. 
203;  overruled  by  Merry  vs.  Nick- 
alls,  L.  R.  7  Ch.  App.  733,  and  L.  R. 
7  H.  L.  Cas.  530;  Nicholson  vs. 
Gooch,  5  El.  &  B.  999;  also  Lindley 
on  Company  Law  (6th  ed.),  pp.  688- 
709  (which  contains  a  valuable  sum- 
mary of  the  law  upon  the  subject 
of  sales  on  the  Stock  Exchange); 
Bishop  vs.  Balkis  Co.,  25  Q.  B.  D. 
512;  Ellis  vs.  Pond  (1898),  1  Q.  B. 
426;  Cavanagh's  Law  of  Money 
Securities,  513  et  .seq.;  Brodhurst's 
Law  of  the  Stock  Exchange,  pp. 
51-73. 
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does  not  mention  the  name  of  the  dealer  with  whom  he  has 
dealt. 

There  are  two  fixed  days,  called  account-days,  in  every 
month,  for  stocks  other  than  government  stocks,  these  lat- 
ter being  settled  only  once  a  month. 

When  the  account-day  arrives,  the  securities  are  delivered 
and  paid  for.  unless  some  fresh  bargain  is  made  by  which  the 
execution  of  the  contract  is  annulled  or  practically  deferred 
until  the  next  account-day. 

If  the  bargain,  however,  is  completed  on  the  original  ac- 
count-day, it  is  not  necessarily  carried  out  between  the  origi- 
nal parties  to  it ;  for  the  seller  may  have  bought  similar  stock 
from  some  third  person,  and  he  in  like  manner  from  another, 
and  so  on  through  several  hands,  so  that  the  whole  series  of 
bargains  is  settled  by  the  ultimate  seller  delivering  to  the 
ultimate  buyer. 

If,  when  the  account-day  arrives,  the  seller  is  not  able  to 
deliver  the  stock  which  he  has  sold,  the  buyer  is  entitled 
after  a  certain  lapse  of  time,  to  "  buy  the  stock  in  "  against 
him.  This  proceeding  consists  in  an  official  Broker  announc- 
ing in  the  market  that  he  wants  the  given  quantity  of  stock, 
together  with  the  purpose  for  which  he  wants  it.  The 
original  seller  has  to  pay  the  difference  in  price.  Similar 
practice  prevails  with  regard  to  "  selling  out "  in  the  case 
of  non-acceptance  by  the  buyer. 

All  disputes  or  charges  of  unfairness  between  Brokers  are 
referred  at  once  to  arbitration,  but  if  the  arbitrators  can- 
not agree,  or  they  cannot  bo  found,  the  Committee  for 
General  Purposes  will  dispose  of  the  matters  in  controversy 
with  the  utmost  promptitude.^ 

•  Rule  65. 

63 
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The  Dealers  constitute  a  class  which  is  a  distinctive 
feature  of  the  London  Stock  Exchange.  The}'  are  ready, 
at  a  moment's  notice,  and,  in  cases  where  roquiriHl,  even  to 
pay  for  at  a  moment's  notice,  almost  any  quantity  of  a 
current  security,  with  the  knowledge  that  they  can  perhaps 
within  the  same  day,  or,  at  any  rate,  before  the  next  account- 
day,  sell  the  same  again  at  a  margin  of  profit  which  is  in- 
volved in  the  difference  between  the  two  prices  that  they 
named,  and  they  act  without  hesitation  upon  this  facility. 

The  securities  dealt  in  on  the  Exchange  are  distinguished 
into  "  current  "  and  "  non-current."  It  is  only  in  the  "  cur- 
rent "  securities  that  the  dealer  can  "  make  a  price ; "  in 
the  other  class  the  sale  is  effected  by  bargains  between  the 
members,  generally  conducted  through  a  middleman  also  a 
member. 

IV.  Relation  of  Broker  to  Client. 

In  the  above  transaction,  tiie  identity  of  the  Client  seems 
to  be  entirely  lost  sight  of,  and  the  settlement  of  the  con- 
tract by  the  payment  of  differences,  by  which  the  delivery 
of  stocks  is  avoided,  renders  the  transaction  radically  and 
wholly  different  from  the  ordinary  case  of  a  Broker  acting 
in  the  purchase  or  sale  of  merchandise. 

But,  notwithstanding  this  dissimilarity,  the  rule  in  Eng- 
land is,  as  in  the  United  States,  to  hold  the  Stock-broker  to 
all  the  responsibilities,  and  to  invest  him,  on  the  other  hand, 
with  all  of  the  privileges,  of  an  agent.^ 

For  it  appears  in  all  of  these  transactions  that  the  funda- 
mental elements  of  agency  exist — viz.,  that  the  Broker 
makes  the  contract  or  enters  into  the  business  for  his  Client, 
and  not  for  his  own  account;  and  the  fact  that  his  own 

•  Thacker  vs.  ?Iardy,  L.  R.  4  Q.  B.  Div.  685. 
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money  or  credit  is  used  in  the  business,  and  his  principal's 
name  concealed  or  disregarded,  is  of  no  importance.  These, 
and  all  of  the  other  incidents  of  the  trading,  exist  mainly 
by  virtue  of  the  rules  of  the  Stock  Exchange,  and  are  mere 
ramifications  of  the  business,  and  do  not  affect  the  ultimate 
relation  which  the  parties  bear  to  each  other.^ 

But  the  position  has  been  taken  extra-judicially  in  Eng- 
land,^ that  the  Stock-broker  was  a  principal,  and  that  he 
should  be  regarded  as  agreeing  himself  with  the  Client  as 
principal,  from  the  inception  to  the  close  of  the  transaction, 
it  being  argued  that  the  transactions  would  then  assume 
their  real  shapes — viz.,  as  mere  contracts  for  differences, 
and  consequently  void  as  gaming  contracts. 

But,  in  the  absence  of  some  express  agreement  between 
the  Broker  and  Client  (and  in  stock  transactions  on  the 
London  Exchano^e  such  an  aofreement  has  never  been  shown 
to  exist),  this  view  cannot  be  maintained,  and  is  very 
strongly  repudiated  in  the  interesting  case  of  Bobinson  vs. 
Mollett,^  which  holds  that  a  Broker  cannot  be  a  principal 
in  a  transaction  ^vhere  he  is  employed  to  act  as  Broker, 
The  facts  in  that  case  were  these  :  A  merchant  gave  two 
certain  orders  to  the  defendants,  tallow-brokers,  to  buy 
tallow  ;  the  first  of  the  orders  was  "  to  buy  for  him  50  tons 
of  tallow,  June  delivery,  at  46*.  Qd. ;  "  the  second  was,  "  Buy 
200  tons  of  tallow  for  June,  best  terms."  Upon  the  re- 
ceipt of  these  orders,  the  Brokers  immediately  sent  notes, 
saying,  "  We  have  this  day  bought  for  your  account,"  and 
signed  them  with  the  addition  of  the  words  "  M.  B.  &  U., 

'  Mortimer  vs.  McCallan,  6  M.  &        '  .5    Law    Mag.    and    Rev.    (Aug. 
W.  .58;  4  Jur.  172;  Lacey  vs.  Hill,  L.    1880)  401,  4th  series. 
R.  8  Ch.  App.  921.  3  L.  R.  7  H.  L.    Enp.  Sz  I.  App. 

Ca.s.  802. 
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sworn  Brokers/"  The  price  of  tallow  fell  in  the  market  be- 
tween the  tlates  of  the  orders  and  the  time  for  the  June  de- 
livery. 

On  the  trial,  it  appeared  that  the  Brokers  did  not  l)iiy,  ;ind 
had  not,  at  the  time  of  sending  the  notes  to  their  principal, 
bought,  the  specified  quantities  from  any  person  ;  but,  both 
before  and  after  the  order,  hatl  bought  from  various  persons, 
in  their  own  name,  larger  quantities  of  tallow,  proposing  to 
allot  to  their  principal  the  quantities  lie  had  desired  to  be 
bought.  The  principal  refusing  to  accept  the  tallow  which 
the  Brokers  tendered,  the  latter  brought  snit  to  recover  the 
difference.  The  Brokers  had  judgment  in  the  Common 
Pleas,  which  judgment  stood  affirmed,  through  an  equal 
division  of  opinion  among  the  judges  in  the  Exchequer 
chamber. 

On  the  trial  they  rested  their  right  to  recover  upon  a  cus- 
tom which  they  proved  to  exist  in  London,  for  tallow-Bi'o- 
kers,  Avhere  they  receive  and  order  from  a  principal  for  the 
purchase  of  tallow,  to  make  a  contract  or  contracts  in  their 
own  names  without  disclosing  their  principals,  and  also  to 
make  such  contracts  either  for  the  specific  quantity  of  tallow 
so  ordered,  or  to  include  such,  order  with  others  ihey  may 
have  received  in  a  contract  for  the  entire  quantity,  or  in  any 
quantities  at  their  convenience,  at  the  same  time  exchanging 
bought  and  sold  notes  with  the  selling  Brokers,  as  above  de- 
scribed in  the  present  case,  and  passing  to  their  principals  a 
bought  note  for  the  specific  quantity  ordered  by  them  as 
before  described  in  this  case;  and  that  when  a  Broker  so 
purchases  in  his  own  name,  he  is  personally  bound  by  the 
contract ;  and  that  on  the  usual  settling-days  the  Brokers 
balance  between  themselves  the  purchases  and  sales  so  made, 
and  make  or  receive  deliveries  to  or  from  their  principals, 
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as  the  case  may  be ;  or,  if  the  latter  refuse  to  accept  or  de- 
liver them,  to  sell  or  buy  against  them,  as  the  case  may  be, 
a,nd  charge  them  with  the  loss,  if  any  ;  or  if  delivery  is  not 
required  on  either  side,  then  any  difference  which  may  arise 
from  a  rise  or  fall  in  the  market  is  paid  by  the  one  to  the 
other.  This  custom  does  not  exist  at  Liverpool,  and  Avas 
unknown  to  the  defendant.  But  the  whole  of  the  transac- 
tions and  dealings  in  the  present  case  were  carried  out  in 
accordance  with  this  custom. 

The  House  of  Lords  reversed  tlie  judgment  of  the  court 
below,  and  opinions  were  delivered  by  several  judges,  the 
novelty  and  importance  of  the  question  justifying  extracts 
therefrom. 

Mr.  Justice  Mellor  said,  adopting  the  language  of  the 
court  below  :  "  It  appears  to  me  to  amount  to  a  custom  for 
a  Broker  in  the  tallow-trade  in  London  to  do  something 
entirely  inconsistent  with  the  character  of  a  Broker — viz., 
to  convert  himself  from  an  agent  to  buy  for  his  employer 
into  a  principal  to  sell  to  him.  ...  It  is  an  axiom  of  the 
law  of  principal  and  agent  that  a  Broker  employed  to  sell 
cannot  himself  become  the  buyer ;  nor  can  a  Broker  em- 
ployed to  buy  become  himself  the  seller  without  distinct 
notice  to  the  principal,  so  that  the  latter  may  object  if  he 
think  proper.  A  different  rule  would  give  the  Broker  an 
interest  against  his  duty.  .  .  .  Although  a  custom  of  trade 
may  control  the  mode  of  performance  of  a  contract,  it  can- 
not change  its  intrinsic  nature." 

Mr,  Justice  Brett,  in  tjje  course  of  his  opinion,  said  that 
a  custom,  so  long  as  it  did  not  infringe  some  fundamental 
principle  of  right  or  wrong,  may  prevail  ;  but  if  it  is  found  to 
be  fundamentally  unjust  to  the  other  side,  if  sought  to  be  en- 
forced against  a  person  in  fact  ignorant,  it  is  unreasonable. 
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contrary  to  law,  and  void.  "  The  relation  between  the  plain- 
tiffs and  defendant,  established  by  those  orders  of  the  defend- 
ant (in  error)  and  their  acceptance  by  the  plaintiffs  (in  error), 
was  that  of  principal  and  agent — a  merchant  principal  and 
a  Broker  affent.  .  .  .And  whatever  view  niav  be  taken  of  the 
effect  of  the  custom  if  allowed,  it  must  go  to  the  extent  either 
of  making  a  conti'act  of  })urchaseand  sale  between  the  plain- 
tiffs and  defendant,  or  of  absolving  the  plaintiffs  from  an 
obligation  to  make  a  contract  for  the  defendant — that  is  to 
say,  to  make  a  contract  for  the  purchase  of  tallow  to  which 
he  should  be  a  party  as  purchaser,  and  some  person  or  firm 
bound  by  the  plaintiffs  should  be  a  party  seller."  In  con- 
clusion, he  said:  "I  fail  to  see  any  advantage  to  the  mer- 
chants who  employ  the  Brokers  adequate  to  the  loss  of  a 
carefully  selected  principal.  It  is  a  custom,  therefore,  in- 
vented by  the  body  of  Brokers  for  their  own  exclusive  ad- 
vantage." 

Mr  Baron  Cleasby,  another  of  the  prevailing  judges,  said  : 
"  The  vice  of  the  usage  set  up  in  the  present  case  cannot  be 
appreciated  by  examining  its  parts  separately.  It  must  be 
looked  at  as  a  whole,  and  its  vice  consists,  I  a})prehend,  in 
this :  that  the  Broker  is  to  make  the  contract  of  purchase  for 
another,  whose  interest  as  buyer  it  is  to  have  the  advantage 
of  every  turn  of  the  market ;  but  if  the  Broker  may  eventually 
have  to  provide  the  goods  as  principal,  then  it  becomes  his 
interest  as  seller  that  the  price  Avhich  he  is  to  receive  should 
have  been  as  much  in  favor  of  the  seller  as  the  state  of  the 
market  would  admit.     Thus  the  two  positions  are  opposed." 

The  reasoning  of  this  case  cannot  but  fail  to  meet  the 
approval  of  the  profession  ;  and  the  adoption  of  any  other 
rule  would  leave  in  the  hand  of  the  Broker  untold  means 
of  fraud  upon  a  person  who  was  paying  him  a  commission 
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for  the  exercise  of  his  disinterested  skill,  diligence,  and 
zeal.^ 

The  case  of  Merry  vs.  Nickalls  ~  should  also  be  referred  to 
in  this  connection,  where  it  was  held  that  upon  a  sale  of 
shares  on  the  Stock  Exchange  the  ultimate  contract  is  not 
between  the  vendor's  Broker  and  the  purchaser's  Broker,  but 
between  the  vendor  and  the  purchaser  named  on  the  ticket 
who  are  brought  together  by  the  means  of  the  Jobber. 

Another  class  of  cases  may  also  be  profitably  referred  to 
as  confirming  the  view  that,  in  all  stock  transactions  where 
a  Broker  is  acting  under  a  commission,  the  courts  hold  the 
relation  to  be  that  of  agency. 

The  cases  we  allude  to  are  those  in  which  the  question 
arises  as  to  the  respective  liability  of  persons  buying  or  sell- 
ing through  the  Stock  Exchange  for  "  calls ; "  for  when  the 
ticket  containing  the  name  of  the  ultimate  purchaser  issued 
by  his  Brokers  is  delivered  to  the  vendor  (by  his  Broker), 
and  he  has  executed  a  transfer  of  his  shares,  and  that  trans- 
fer has  been  accepted  by  the  purchaser,  and  he  has  paid  the 
price,  the  purchaser  is  bound  to  indemnify  the  vendor  against 
all  liability  in  respect  of  the  shares,^  although  the  purchaser 
has  not  executed  the  transfer,^  and  where  the  registration 
of  the  transfer  cannot  take  place  by  reason  of  the  stoppage 
of  the  company  ^ — it  being  held  that  a  privity  exists  between 
the   vendor  and  the  ultimate  purchaser  the  moment  the 

'  See    also,    in    this    connection,  Ilod^kinson  vs.  Kelly,  L-  K-  G  Eq. 

Story  on  Ag.  §  210;  also  Thacker  vs.  490;  Hawkins  vs.  Maltby,  G  id.  505, 

Hardy,  L.  R.  4  Q.  B.  Div.  685;  Ex  and  L.  R.  4  Ch.  App.  200;  Shepherd 

parte  Rogers,  15  Ch.  Div.  207;  May  vs.  Gillespie,  L.  R.  5  Eq.  293;  Shep- 

vs.  Anpeli,  13  T.  L.  R.  568.  pard  vs.  Murphy,  I.  R.  2  Eq.  544, 

'  L.  R.  7  Ch.  App.  733;  aff'd  L.  R.  and  16  W.  R.  948;  Wynne  vs.  Price, 

H.  L.  7  Eng.  &  I.  App.  Cas.  530.  3  De  G.  *t  Sm.  310. 

'  Paine  vs.  Hutchinson,   L.    R.   3  *  Wynne  vs.  Price,  supra. 

Eq.  257,  and  L.  R.  3  Ch.  App.  388;  ''  Evans  vs.  Wood,  L.  R.  5  Eq.  9; 
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ticket  containing  the  purchaser's  name  has  been  handed 
by  his  authority  to  the  vendor,  and  he  has  accepted  the 
name  and  indicated  the  acceptance  to  the  purchaser.'  It 
has  also  been  held  that  undisclosed  principals  are  liable — 
viz.,  that  if  the  first  purcliaser  is  a  Broker  buying  for  a 
principal,  the  liabilities  of  such  principal  are  the  same  as  the 
liabilities  of  a  purchasing  Broker  or  Jobber.- 

To  sum  up  this  proposition,  we  find:  First,  that  the 
Broker  is  ordered  to  buy  or  sell  by  his  Client  on  the  Stock 
Exchange.  The  Broker  does  not  offer,  or  profess  to  offer, 
his  own  securities  for  sale.  Second,  the  Broker  goes  into 
the  Stock  Exchange,  and  there  makes  the  transaction  with 
a  Jobber  or  fellow-Broker.  Third,  the  loss  or  profit  of  the 
transaction  is  the  Client's.  Fourth,  the  Broker  acts  for  a 
commission.  Fifth,  he  renders  a  statement  of  the  business 
in  his  capacity  as  Broker  to  his  Client. 

So  far  as  the  Broker's  relation  to  his  Client  is  concerned, 
there  would  seem  to  be  no  difference  between  a  trading 
"for  money"  or  "for  the  account;"  and  altogether  there 
appears  to  be  nothing  in  a  speculative  transaction  in  secu- 
rities which  authorizes  the  position  that  the  Broker  is  a 
principal.^ 

(«.)  Ownership  and  Disposition  of  Securities  when  Purchased. 

This  brings  us  to  another  phase  in  the  transaction — viz., 
that,  although  the  Client  orders  particular  securities  to  be 

Hodgkinson  vs.  Kelly,  6  id.  496;  -328;  Davis  vs.  Haycock,  L.  R.  4 
Holmes  vs.  Symons,  13  id.  G6;  Exch.  373,  384,  386;  Maxted  vs. 
comp.  Berminfiham  vs.  Sheridan,  33  Paine,  L.  R.  6  Ex.  132,  166. 
Beav.  660,  which,  however,  cannot  '  See  Lord  Blackburn's  opinion  in 
be  relied  on  (as  to  which  see  L.  R.  3  Maxted  vs.  Paine,  supra. 
Ch.  App.  393).  ^  For  further  consideration  of  this 
'  See  cases  heretofore  cited:  Bow-  subject,  see  chap,  on  "Stock-job- 
ring  vs.  Shepherd,  L.  R.  6  Q.  B.  .309  bing"  under  title  of  "Wagers." 
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bought  for  him  upon  the  Exchange,  and  a  contract  is  accord- 
ingly made  for  them  by  his  Broker,  there  is  no  immediate 
deUvery,  and  in  fact  they  do  not  become  the  property  of  the 
Client  until  the  transaction  is  closed  by  the  delivery  of  the 
securities  to  the  Broker. 

This  point  was  involved  in  Lacey  vs.  Hill,'  where  a  Broker 
summarily  closed  an  account  of  his  Client  before  the  settling- 
day,  and  sought  to  recover  the  loss  made  by  so  doing  from 
the  hitter's  estate. 

In  that  case  it  was  stated  upon  this  point  that  "  when  a 
Broker,  on  the  instructions  of  his  principal,  agrees  to  buy, 
or  actually  buys,  a  certain  amount  of  stock  or  shares,  the 
stock  or  shares  so  bought  are  in  nowise  identified  as  the 
stock  or  shares  so  ordered  to  he  purchased,  but  reinain,  hy  the 
jpractice  of  the  Stoclc  Exchange,  the  property  of  the  Brokers 
and  at  their  disposition,  not  at  that  of  their  principal. 
When  the  transaction  as  between  the  Brokers  and  the 
principal  is  completed  by  payment  by  the  latter  and  by  de- 
livery of  the  stock,  the  particular  stock  becomes  the  princi- 
pal's property,  and  is  treated  and  considered  as  the  subject 
of  the  bargain,  and  the  Brokers,  according  to  the  practice, 
are  thereupon  bound  to  hold  the  particular  stock  or  shares 
at  the  disposal  of  the  principal.^ 

When,  however,  the  stock  has  been  paid  for  hy  the  Client, 
but  remains  in  the  custody  of  the  Broker ;  or  where  the  Bro- 
ker advances  the  purchase-money,  or  a  portion  of  the  same, 
as  wasdonein  Brooknian  vs.  Rothschil(l,Mt  would  seem  that 
all  of  the  law  applicable  to  the  o\vnershi[)  of  the  property 

'  Scrimgeour's  Claim,  L.  R.  8  Cli.  '  3  Sim.  153,  a.T'd  in  II.  L.  5  Bli. 
App.  921,  922.  1G5. 

'See  also  Lacoy  vs.  Ilill  (Crow- 
ley's Claim),  L.  R.  18  Eq.  182. 
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attaches.  The  Broker  can  make  no  disposition  of  it  with- 
out the  consent  of  the  owner  ;  he  is  bound  to  retain  the  actual 
stock  or  shares  transferred,  and  not  to  transfer  other  stocks 
or  shares  bought  at  a  lower  price,  and  thus  make  a  profit  out 
of  them.^  And  althougii  Brokers  are  within  tlie  list  of 
traders  in  the  Bankru})tcy  Act  of  1861,  and  the  first  schedule 
to  the  act  of  1809,-'  yet  in  the  event  of  such  bankruptcy  a 
sum  of  stock  or  shares  which  the  Broker  has  bought  for  his 
principal  and  taken  into  his  own  name  are  not  in  his  order 
and  disposition  so  as  to  pass  to  his  assignees  or  trustee.^ 
The  court  held  in  the  last-cited  case  that  the  property  of  a 
principal  intrusted  by  him  to  his  factor  or  Bi-oker  for  any 
special  purpose  belongs  to  the  principal,  notwithstanding  any 
change  Avhich  that  property  may  have  undergone  in  point 
of  form,  so  long  as  such  property  is  capable  of  being  identified 
and  distinguished  from  all  other  property  ;  and  that  all  prop- 
erty thus  circumstanced  is  equally  recoverable  from  the  as- 
signees of  the  factor,  in  the  event  of  his  becoming  a  bank- 
rupt, as  it  was  from  the  factor  himself  before  his  bankruptcy, 

'  This  was  so  held  in  the  case  of  to  secure  a  debt,  are  not  choses  in 

a  mortgage  of  stocks  (Langton  vs.  action  within   the  meaning  of  the 

Waite,  L.  R.  6Eq.  1G5).     But,  after  Bankruptcy    Act,    1869,    and    the 

the  mortgagor  has  discovered  the  Broker  can  hold    them    as  against 

fact,  he  may  deprive  himself  of  any  the  trustee  of  the  pledgor.     In  re 

remedy  by  dealing  with  the  proper-  Pryce,  4  Ch.  Div.  685.     It  was  held 

ty  so  retransferred  to  him  (id.  L.  R.  in  Colonial  Bank  vs.  Whinncy,  11 

4  Ch.  App.  402).     As  to  the  custom  A.  C.   426,  that  shares   purchased 

in  the  United  States  of  Brokers  us-  by  a  Stock-broker  for  his  firm  and 

ing  securities  held  for  account  of  pledged   to  secure   a   loan    to    the 

their  Clients,  see  Ch.  III.  p.  250  et  firm  were  "things  in  action"  (Bank- 

seq.  ruptcy  Act,  1883,  §  44,  subsec.  3), 

^Taylor  vs.  Plumer,  3  Mau.  tt  S.  and  that  the  pledgee  had  a  valid 

562.  charge  thereon  for  the  amount  of 

'Id.      On    the    other    hand    dc-  the  loan.     See  also  In  re  Jenkinson, 

bentures  of  a  stock  company,  trans-  15  Q.  B.  1).  441. 
ferred   in   blank  to  a  Stock-broker 
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And  the  court  further  laid  down  the  general  principle  that  if 
the  property,  in  its  original  state  and  form,  was  covered  with 
a  trust  in  favor  of  the  Client,  no  change  of  that  state  and 
form  can  divest  it  of  such  trust,  or  give  the  factor  or  agent, 
or  those  who  represent  him  in  right,  any  other  more  valid 
claim  in  respect  to  it  than  they  respectively  had  before  such 
change.  An  abuse  of  trust  can  confer  no  rights  on  the  party 
abusing  it,  nor  on  those  who  claim  in  privity  with  him.  The 
case  of  Taylor  vs.  Plumer  was  directly  endorsed  in  the  case 
of  Ex  parte  Cooke.^  In  that  case,  C,  a  trustee,  employed  a 
Stock-broker,  who  had  notice  of  the  trust,  to  sell  out  consols 
and  invest  the  proceeds  in  railway  stock.  The  Broker  sold 
the  consols  for  cash,  bought  railway  stock  to  the  same  amount 
for  the  settling-day,  and  received  the  price  of  the  consols  in 
a  check,  which  he  paid  into  his  account  at  his  bankers.  He 
stopped  payment  before  the  settling-da}^  and  went  into  liqui- 
dation. The  trustee  claimed  so  much  of  the  Broker's  balance 
at  his  bankers  as  was  attributable  to  the  price  of  the  consols. 
This  was  refused  by  the  registrar,  on  the  ground  that  the 
transaction  constituted  the  relation  of  debtor  and  creditor  be- 
tween C.  and  the  Stock-broker,  and  not  that  of  trustee  and 
cestui  que  trust. 

But  this  decision  was  reversed  on  appeal,  the  appellate 
court  holding  that  the  Stock-broker  had  n<jtice  that  the 
money  belonged  to  a  trust  fund,  and  that  the  money  could 
be  traced. 

And  the  court  also  expressly  said  that,  even  if  there  had 
been  no  notice,  the  relation  of  the  Stock-broker  and  C.  was 
of  a  fiduciary  character,  so  as  to  make  the  case  undistinguish- 
able  from  Taylor  vs.  Plumer.'^ 

'In  re  Straclian,  L.  11.  i  Ch.  ^  Sec  further  on  the  subject  of 
Div.  123.  conuniiijiliMj:;  proceeds,  juid  rij^ht  of 
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(/(.)  Sunimarili/  Closing  Transaction. 

The  case  of  Lacey  vs.  Hill '  established  another  proposition 
which  should  be  touched  upon — viz.,  that  when  it  appears 
to  the  Brokers  that  their  Client  is,  from  insolvency,  bank- 
ruptcy, or  death,  unable  to  carry  out  liis  contracts,  the  Brokers 
may  summarily  close  the  account  before  the  next  settling-da}' 
has  arrived,  taking  their  chances,  nevertheless,  that  the  price 
of  the  securities  will  be  as  unfavorable  to  their  Client  on  the 
settling-day  as  it  was  on  the  day  they  closed  the  transaction. 

In  that  case  Messrs.  S.  were  Brokers  on  the  London  Stock 
Exchange,  and  had  been  employed  as  such  by  II.,  a  banker 
at  Norwich.  In  the  year  1S70  they  had  bought  for  him 
£204,000  Spanish  stock  and  £150,000  Italian  stock.  The 
Brokers  paid  the  purchase-money,  having  borrowed  money 
for  that  purpose  from  their  bankers  on  the  security  of  the 
stock.  In  their  accounts  they  treated  it  as  a  loan  to  II. 
They  were  in  the  habit  of  sending  II.  fortnightly  accounts 
after  each  settling-day.  On  the  first  settling-day  in  June, 
1870,  the  stock  had  risen  in  price,  and  his  accounts  showed  a 
balance  in  his  favor  of  £879-4.  The  Brokers  paid  £6700  to 
him,  and,  under  verbal  instructions  from  him,  carried  over  or 
continued  the  stocks  to  the  next  settling-day.  On  the  next 
settling-day,  the  2Sth  of  June,  these  stocks  had  fallen,  and 
there  was  on  this  account  a  balance  of  £292  against  II.  The 
stocks  were  again  carried  over  or  continued  for  the  next  set- 
tling-day, the4:th  of  July,  on  which  day  the  stocks  had  fallen 
heavily,  and  the  balance  against  II.  was  £15,988,  He  had 
(m  that  day  directed  them  to  sell  half  the  stock,  which  they 
did,  and  credited  him  with  the  price.     The  amount  was  sent 

cestui  que  trust  or  principal  to  fol-   to  Hooley  vs.  Gieve,  9  Ab.  (X.  Y). 
low  trust  property,  elaborate  note    New  Cas.  8,  at  41. 

'  Scrimgeour's  Claim,  supra. 
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to  him  on  the  14th.  On  the  foILownig  day  he  shot  himself, 
and  died  on  the  19th  of  July.  On  the  16th  H.'s  bank  at 
Norwich  stopped  payment.  Messrs.  S.  being,  as  they  stated, 
apprehensive  of  a  further  fall  in  the  market,  sold  on  the  16th, 
ISth,  and  19th  of  July  the  remainder  of  the  stock.  The 
result  of  these  transactions  was  that  the  balance  against  H. 
in  the  books  of  ]\[essrs.  S.  was  (after  deducting  their  com- 
mission on  the  sales)  £26,346. . 

A  suit  was  instituted  by  creditors  for  the  administration  of 
the  estate  of  H.,  and  Messrs.  S.  carried  in  a  claim  against  the 
estate  for  this  sum.  In  support  of  their  claim,  they  pro- 
duced evidence  from  members  of  the  Stock  Exchange  that, 
with  very  few  exceptions,  aU  bargains  and  transactions  on 
the  Stock  Exchange  are  made  for  certain  periodical  days 
called  "  settling-days  ;  "  that  when  it  becomes  notorious  that 
a  principal  is,  by  reason  of  bankruptcy  or  death,  unable  to 
receive  and  pay  for,  or  to  deliver,  the  stock  or  shares  which 
he  has  ordered  to  be  purchased  or  sold,  and  that  no  one  is 
authorized  to  deal  with  the  account,  or  able  and  willing  to 
take  the  responsibility  thereof — then  and  in  such  case  it  is 
usual  for  the  Broker,  who  is  responsible  to  the  members  of 
the  Stock  Exchange  for  the  transactions  entered  into  for  his 
principal,  to  proceed  at  the  earliest  practicable  period  to  close 
the  account  of  such  principal  ])y  selling,  on  the  best  terms, 
amounts  of  all  stocks  or  shares  equivalent  to  those  he  may 
have  contracted  to  deliver. 

The  court,  in  delivering  the  opinion,  said  :  "The  rules  of 
the  Stock  Exchange  are  very  reasonable,  and  would  apply. 
Those  I'ules  are  that  when  a  Broker,  making  a  contract  in 
his  own  name,  has  made  for  his  princijml  a  conti-act  by  way 
of  speculation  whether  certain  stocks  will,  during  the  next 
fortnight,  rise  or  fall,  and  the  piiiicipal  dies  or  becomes  a 
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bankrupt,  or  falls  into  such  a  state  of  insolvency  that  it  is 
manifest  the  Brokers  cannot  depend  on  him  to  protect  them 
against  any  loss  that  may  occur,  then  the  Broker  may  at 
once  terminate  the  transaction,  so  as  to  make  the  profit  or 
loss,  whichever  it  is,  depend  upon  the  state  of  things  on  that 
day,  and  not  to  run  the  risk  of  an}^  further  fall  in  the  market. 
That  appears  to  me  a  most  reasonable  rule.  " ' 

But  it  seems  that  the  Brokers,  before  acting  in  this  sum- 
mary manner,  should  have  some  evidence  of  the  insolvency 
or  inability  of  their  Client  to  perform  his  contract,  and 
that  they  should  be  prepared,  if  the  transaction  be  questioned, 
to  furnish  the  same.  It  does  not  appear  from  Lacey  vs.  Hill 
what  evidence  of  the  inability  of  his  Client  to  meet  his  en- 
gagements would  be  sufficient,  but  it  would  seem  that  each 
case  must  rest  upon  its  own  peculiar  circumstances. 

In  the  subsequent  case,  Crowley's  Claim,^  the  Master  of 
the  Eolls,  Sir  G.  Jessel,  held  that  the  meaning  of  insolvency, 
under  the  Stock  Exchange  rules,  was  the  simple  meaning  of 
the  word  as  between  business  men  ;  and  that  where  a  bank 
"put  up  its  shutters"  and  did  not  pay,  such  act  constituted 
good  evidence  of  that  condition.  It  should  also  be  borne 
in  mind  that  the  Brokers  who  act  thus  summarily  are  liable 
for  the  consequences  of  their  own  conduct ;  for,  if  a  Chent's 
account  should  be  closed  before  the  settling-day,  the  Brokers 
must  take  the  risk  of  the  subsequent  fluctuations  of  the  mar- 
ket ;  and  stress  was  laid  upon  this  point,  in  the  case  above 
referred  to,  in  this  language  :  "  If  it  had  resulted  in  any  loss 
to  hira,  possibly  it  would  have  been  a  very  good  set-off . 

*  See  also,  upon  this  point,  Lacey        ^  Lacey  vs.   Hill,  li.  R.    18  Eq. 
vs.  Hill  (Crowley's  Claim),  L.  R.  18    182. 
Eq.  182;  Thacker  vs.  Hardy,  L.  R.  4 
Q.  B.  Div.  685,  689. 
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The  executors  would  have  said,  '  We  owed  you  money,  but 
you  closed  the  account  earlier  than  you  ought  to  have 
done,  and  the  result  is,  you  have  exjjosed  us  to  loss.' "  ^ 
Sir  G.  Mellish,  L.  J.,  also  said  upon  this  point :  "  But  the 
principal  would  have  a  counter-claim  against  him  for  dam- 
age, if  any,  which  might  have  resulted  from  the  fact  of 
selling  a  fortnight  earlier  than  he  ought  to  have  done.  But 
if  it  turned  out  that  the  market  kept  continually  falling 
during  the  fortnight,  so  that  the  sale  was  in  fact  a  gain  to 
the  principal's  estate,  in  that  case  there  would  be  nothing 
to  recover." 

The  effect  of  the  rule  thus  indicated  is  quite  unsatisfactory, 
for,  while  it  permits  the  Broker  to  terminate  summarily  a 
transaction,  under  the  circumstances  mentioned,  it  at  the 
same  time  holds  him  for  such  act,  if  the  market  should  turn 
in  favor  of  his  Client  at  the  account  day.  Thus  the  whole 
efficacy  of  the  rule  is  destroyed.  It  may  be  said,  however, 
that  this  question  was  not  involved  in  the  case,  and  that  the 
above  remarks  are  mere  dieta.'^ 

So  also  a  Broker  may,  when  he  has  been  instructed  by 
his  Client  to  "  carry  over  "  to  the  next  settlement,  although 
he  has  not  settled  for  differences  on  the  pay-day  of  the  cur- 
rent settlement,  close  the  account,  and  recover  any  balance 
from  his  customer.^  But  the  fact  that  a  dealer  reserves  the 
right  to  close  the  account  without  notice,  on  the  exhaustion 


*  Per  Sir  W.  M.  James,  L.  J.,  L.  R.  not  close  a  speculative  transaction 

8  Ch.  App.  923.  in  stocks  without  notice  to  his  Cli- 
^  See  also  Pearson  vs.  Scott,  L.  R.  ent),  Ch.  III.  p.  334. 

9  Ch.  Div.  198;  Melsheimer  &  Lau-  ^  ]\iurray  vs.  Hewitt,  2  T.  L.  R. 
rence's  Law  and  Customs  of  the  872;  Lilly  vs.  Rankin,  56  L.  J.  Q.  B. 
Stock  Exchange,  47.  And  compare  248;  Davis  vs.  Howard,  24  Q.  B. 
also  the  nile  in  the  United  States  D.  691;  Dnice  vs.  Levy,  7  T.  L.  R, 
(where  it  is  held  that  a  Broker  can-  259. 
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of  the  margin,  does  not  close  the  account  "  automatically  " 
when  the  stock  has  fallen  below  the  margin.  If  the  stock 
again  rises  the  Broker  cannot  close  the  account.'  If  the 
Broker  improperly  closes  a  continuation  account,  tlie  Client's 
damages  are  measured  by  the  price  of  the  stock  on  the  day 
when  the  account  should  have  been  closed  under  the  con- 
tract, and  not  by  the  price  on  the  day  the  Broker  unlawfully 
closed  it.'^  In  that  case  the  stock  had  risen  after  the  sale, 
but  afterwards  fell,  the  price,  howevei',  on  the  settlement 
day,  being  greater  than  on  the  day  of  sale,  but  the  court  did 
not,  owing  to  a  compromise  between  tlie  jiarties,  decide 
whether  the  Client  would  have  been  entitled  to  the  benefit 
of  the  highest  price. 

A  Broker  is  not  entitled  to  close  a  portion  only  of  his 
Client's  account.^ 

(r.)    Other  Incidents  of  the  Relation. 

Another  important  question  has  been  raised,^  as  to  the  au- 
thority of  a  Stock-broker  to  continue  the  account  to  the 
next  settling-day.  The  vice-chancellor  in  that  case  held  that 
the  Broker  had  mrtute  officii  such  authority;  but,  on  ap- 
peal, the  court  did  not  put  the  decision  upon  that  ground, 
preferring  to  rest  it  upon  the  fact  that  an  order  for  the  con- 
tinuation had  been  given;  and  it  seems  that  the  Broker 
has  no  such  authority.^ 

'  Hogan   vs.  Shaw,  5    T.  L.  R.  81.     Nor  is  there  any  legal  obliga- 

613.  tion,  in  the  absence  of  agreement, 

'  Samuel  vs.  Rowe,  ST.  L.  R.  488.  on    the    Broker     to     carry    over. 

3  Michael  vs.  Hart    (1902),   1  K.  Newton    vs.    Cribbes     (1884),     11 ' 

B.  482.  Court  Sess.  Cas.   (4th   series)   554. 

*  Sheppard  vs.  Murphy,  Ir.  Rep.  2  Xor  has  a  Stock-broker  authority  to 
Eq.  .544.  fill  in  a  deed  executed  by  a  vendor 

*  Maxted  vs.  Paine,  L.  R.  4  Kx.  in  blank  (Taylor  vs.  Great  Indian 
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The  case  of  Duncan  vs.  IlilP  sboold  be  here  mentioned 
as  illustratins:  a  dealing:  between  Stock-brokers  and  their 
Clients.  In  that  case  the  plaintiffs,  Brokers  on  the  London 
Stock  Exchange,  bought  for  their  Client,  defendant  (who 
was  not  a  member  of  the  Exchange),  certain  shares  for  the 
account  of  the  15th  of  July  ;  and  on  that  day,  by  his  in- 
structions, carried  them  over  to  the  account  of  the  29th  of 
July,  and  paid  differences  amounting  to  £1688.  On  the 
18th  of  July  the  plaintiffs,  being  unable  to  meet  their  en- 
gagements, by  reason  of  various  persons  for  whom  they  had 
effected  contracts  (and,  among  others,  the  defendant)  failing 
to  make  their  due  payments,  were  declared  defaulters,  and, 
according  to  the  rules  of  the  Exchange,  all  their  transac- 
tions  were  closed  at  the  prices  current  on  that  day.  The 
result  was  to  make  the  Brokers  liable  to  pay  a  further  sum 
for  differences,  upon  the  stocks  and  shares  so  carried  over 
by  them  for  the  defendant,  and  they  sought  to  recover  this 
difference,  together  with  the  £1688,  from  their  Client.  As 
to  the  latter  claim,  there  was  no  contest ;  but,  in  respect 
to  the  former,  the  court  gave  judgment  for  the  Client, 
holding  that,  as  the  loss  incurred  by  the  Brokers  arose  from 
their  own  default  by  reason  of  their  insolvency,  brought 
on  by  want  of  means  to  meet  their  other  primary  obliga- 
tions, and  that  there  was  no  evidence  that  such  insolvency 
was  occasioned  by  reason  of  their  having  entered  into  the 
contracts  for  their  Client,  the  latter  was  not  liable.  If, 
however,  the  Brokers'  losses  accrued  solely  by  reason  of 
the  failure  of  their  Clients  to  make  payments,  it  would 

Peninsular  Co.,  4  De  G.  &  J.  559;  a  purchaser,  is  void,  Ilibbletiiwaite 

Hawkins  vs.  Maltby,  L.  R.  3  Ch.  vs.  McMorine,  6  M.  &  W.  200. 

App.  194).     See,  a.s  to  when  a  deed  'Same  vs.  Beeson,  L.  R.  8  Ex. 

executed  in  blank,  as  to  the  name  of  242,  rev'g  L.  R.  6  Exch.  255. 
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seem  that  a  different  question  would  arise,  as  appears  by 
the  case  of  Lacey  vs.  Hill,'  where  the  court  held  that  tlie 
Stock-broker  could  recover  a  full  indemnity  for  the  loss  oc- 
casioned by  the  act  of  his  Client;  though  it  appeared  that 
the  Stock-brokers,  after  having  become  defaulters,  had  set- 
tled with  their  Stock  Exchange  creditors  at  the  rate  of 
(js.  Sd.  on  the  pound.     Upon  this  point  the  court  said  : 

"  Then,  it  is  said  the  Brokers  made  default,  and  that  they 
have  not  paid  for  the  stock  they  purchased  for  Sir  H.  ;  but 
if  he  has  had  the  stock  sold  for  him,  and  is  credited  with 
the  proceeds,  what  difference  can  it  make  to  him  whether 
the  Brokers  paid  for  it,  or  whether  the  persons  who  sold  it 
have  chosen  to  give  them  credit  for  the  amount  ?  He  has 
had  the  stock  and  has  had  it  sold  for  him ;  that  is,  he  has 
been  credited  with  the  proceeds.  ...  It  appears  to  me  that 
that  is  the  true  view  of  the  present  transaction,  and  it  is  ut- 
terly immaterial  whether  the  Broker,  who  has  become  per- 
sonally liable  for  the  amount,  has  paid  at  all." 

A  very  interesting  question  arose  in  the  case  of  Mewburn 
vs.  Eaton,^  between  a  Broker  and  his  Clients.  In  that  case 
the  Broker  had  sold  certain  shares  for  his  Client  on  the 
Stock  Exchange,  and  the  latter  had  executed  the  transfers 
and  received  the  purchase  price.  Subsequently,  however, 
the  transfers  Avere  returned  to  the  Broker  by  the  ultimate 
purchaser  for  some  trifling  corrections  in  the  spelling  of 
names,  who  delivered  the  same  to  his  Client  for  that  pur- 
pose.    The  Client,  however,  refused  to  "initial"  thecorrec- 

*  Crowlej^'s  Claim,  L.  R.  18  Eq.  ing  the  account  closed,  or  of  hav- 

182.     See  also,  as  to  right  to  in-  ing   it   completed  through  another 

demnity,  ante,  p.  218  et  seq.  Broker,  the    Broker    may  recover, 

'  20  L.   T.    (n.  s.)    449.     And    if  if    his    Client    adopts    the    former 

the    Broker,    although   in    default,  method.     Hartas   vs.   Ribbons,   24 

gives  his  Client  the  choice  of  hav-  Q.  B.  Div.  254. 
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tions  unless  the  Brokei'  paid  bim  the  price  mentioned  in  the 
transfers  to  the  ultimate  purchaser,  which  was  higher  than 
the  price  at  which  his  shares  were  originally  sold.  In  con- 
sequence the  shares  were  bought  in,  and  the  Broker,  under 
the  rules  of  the  Stock  Exchange,  was  compelled  to  pay  the 
differences  to  the  Jobber,  And  the  court  held,  that  the 
Broker  w^as  entitled  to  recover  the  sum  which  he  had  so 
paid  by  reason  of  the  conduct  of  the  Client.  The  court  did 
not  pass  upon  the  question  as  to  whether  a  vendor  was 
bound  to  sign  a  transfer  to  the  ultimate  purchaser  in  which 
the  consideration  was  stated  at  a  price  greater  than  that 
which  he  had  received  for  the  shares  ;  but  the  intimations 
were  that  he  would  not  be  so  compelled.  The  court  held 
that  this  objection  had  been  waived  by  the  Client  in  origi- 
nally signing  the  transfers.^  In  respect  to  the  manner,  etc., 
in  which  the  Broker  should  execute  the  business  of  his 
Client  in  the  different  stages  of  a  stock  transaction,  and  of 
his  general  liability  and  duty,  as  well  as  his  right  to  indem- 
nity for  losses  incurred  on  behalf  of  his  Client — these  ques- 
tions have  all  been  considered  in  a  previous  chapter,  and 
need  not  be  set  forth  here.^ 

V.  Rehition  between  (Client  and  Jobber. 

(rr.)   General  LlabUlti/  of  Ji>l>her  to  Vendor. 

In  England  nearly  all  of  the  cases  in  which  there  has 
arisen  a  discussion  as  to  the  nature  of  transactions  on  the 

'  In  Hawkins  vs.  Maltby,  L.  K.  6  than    that    actually    agreed    upon. 

Eq.  505,  L.  R.  4  Ch.  App.  200,  the  See  also  Case  vs.  McClellan,  25  L. 

specific  performance  of  a  contract  T.  (n.  s.)  753. 

was  refused  on  the  ground  that  the       '  See  Ch.  III.  p.  17!>.     In  respect 

bill  called  for  the  enforcement  of  a  to  usage  of  Brokers,  see  chapter  on 

contract  for  different  consideration  "Usages." 
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Stock  Exchange,  have  grown  out  of  questions  involving  tlie 
liability  of  different  persons  for  "calls." 

A  large,  if  not  the  principal,  number  of  joint-stock  com- 
panies are  formed  with  their  capital  in  pai't  unpaid  ;  and  as 
"calls"  for  further  payments  upon  the  capital  are  liable  to 
be  made,  it  concerns  the  seller  of  the  shares  of  such  com- 
panies to  ascertain  that  the  ultimate  buyer  is  a  responsible 
person.^  In  the  discussion  of  this  question  as  to  where  the 
liability  for  "  calls  "  rests,  the  nature  and  effect  of  a  sale  on 
the  Stock  Exchange  have  been  fully  examined  on  both  the 
law  and  equity  sides  of  the  English  courts,  and  the  relations 
of  the  different  parties  to  the  transacticjn  analyzed  and  de- 
fined.'^ Inasmuch  as  all  dealings  in  securities  upon  the  Stock 
Exchange  are  made  between  members  of  that  body,  who, 
under  its  rules,  are  regarded  as  principals  to  each  other,  and 
an  outside  person  desirous  of  purchasing  or  selling,  being 
therefore  compelled  to  transact  his  business  through  a 
Broker,  who  does  not  disclose  his  principal's  name,  on  the 
very  threshold  of  an  action  by  the  latter  against  the  jobber 
it  was  natural  to  encounter  the  objection  that  the  action 
could  not  be  maintained  for  want  of  privity  between  the 
parties. 

This  objection  was  urged  in  the  first  reported  case,  in  an 
action  brought  by  a  vendor  against  a  Jobber,'  and  in  several 

'  Per   KeUy,   C.    B.,   Grissell   vs.  Fen^-ick  vs.  Buck,  19  W.  R.  597; 

Bristowe,  L.  R.  4  C.  P.  36,  at  52,  Hodgkinson  vs.  Kelly,  L.  R.  6  Eq. 

rev'g  3  id.  122;  Sheppard  vs.  Miir-  496;   Nickalls  vs.  Merry,   L.   R.  7 

phy,  16  W.  R.  948.  Eng.  &  I.  App.  Gas.  5.30,  and  ca.ses 

'  Maxted  vs.  Morris,  21  L.  T.  (n.  there  cited  and  discussed;  Capper's 

s.)  535;  Nickalls  a's.  Eaton,  23  id.  Case,  cited  in  Cast  case,  p.  545;  see 

689;  Dent  vs.  Nickalls,  29  id.  536  also  L.  R.  3  Ch.  App.  458. 

(testimony  of  Mr.  De  Zoete,  Chair-  '  Grissell  vs.  Bristowe  (Jan.  1868), 

man  of  Stock  Exchange,  536);  Pep-  L.  R.  3  C.  P.  112. 
percoriie   vs.    Clench,    26    id.    656; 
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subsequent  cases ;  but,  however  divergent  the  views  of  the 
courts  may  have  been  respecting  the  liabiHty  of  the  Jobber 
in  other  respects,  they  are  unanimous  in  the  judgment  that 
there  is  a  clear  and  enforceable  contract  between  the  vendor 
and  the  Jobber. 

It  must  be  borne  in  mind,  however,  that  as  the  rules  of 
the  Stock  Exchange^  prohibit  a  member  from  dealing  in  the 
double  character  of  Broker  and  Jobber,  it  is  and  was  as- 
sumed in  the  case  just  referred  to,  that  the  Jobber  deals 
with  the  Broker  as  one  acting  for  a  principal ;  but  it  is 
doubtful,  even  if  this  fact  did  not  exist,  whether  the  general 
rule  which  permits  the  real  principal  to  enforce  a  contract 
would  be  altered. 

The  effect  of  such  a  transaction,  according  to  the  rules 
and  usages  of  the  Stock  Exchange,  and  especially  by  Rules 
54  and  69  of  the  printed  rules,  is  to  render  Broker  and 
Jobber  personally  responsible  to  each  other  for  the  fulfil- 
ment of  the  contract  of  sale,  but  at  the  same  time  leaving 
it  entirely  open  to  the  undisclosed  principals  to  intervene. 
These  rules  also  aim  at  the  prevention  of  litigation  be- 
tween principals,  or  between  members  of  the  Exchange, 
(;r  between  a  member  and  the  principal  of  another  member. 
But  these  rules  are  powerless  to  oust  the  jurisdiction  of  the 
courts  except  in  so  far  as  they  relate  to  dealings  between 
the  members,  or  as  they  may  become  incorporated  into  the 
contract,  or  when  a  non-member  consents  to  the  arbitration 
of  his  claim  by  the  Stock  Exchange  as  provided  by  Rule 
57.  Furthermore,  the  Broker  and  Jobber  are  at  liberty  to 
adopt  any  remedies  against  their  principals  that  their  own 
protection  may  demand.^ 

'  Rule  43.  s.)  530;  Grissoll  vs.  Bristowc,  L.  11. 

^  Dent  vs.  NickaUw,  29  L.  T.  (n.    4  Ch.  P.  36. 
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The  purchasin<^^  Jobber  may  therefore  be  said  to  be  the 
party  primarily  liable  to  the  vendor,  tlie  Broker  of  the  lat- 
ter selling  directly  to  him  in  the  first  instance  ;  but  as  the 
transaction  is  not  to  be  closed  immediately,  tlic  Jobber  in 
turn  selling  the  securities  again,  the  elements  of  an  ordinary 
sale  are  modified  or  displaced  by  the  usages  of  the  Stock 
Exchange. 

These  usages  have  been  characterized  by  tlie  courts  as 
reasonable  and  binding  upon  the  vendor,  who,  by  autlioriz- 
ing  a  transaction  to  be  made  on  the  Stock  Exchange,  adopts 
and  ratifies  the  methods  of  doing  business  which  prevail 
there. 

It  is  quite  important  to  see  what  these  usages  are,  and  as 
they  have  been  detailed  in  a  leading  case  in  the  House  of 
Lords,^  by  a  prominent  official  of  the  Stock  Exchange,  we 
transcribe  tlie  account  in  full  from  that  report :  "  Mr.  De 
Zoete  has  been  appealed  to  as  the  exponent  of  the  rules  of 
the  Stock  Exchange,  and  I  will  now  refer  to  his  evidence. 
He  states  :  'In  the  case  supposed,  where  the  Jobber  would 
stand  as  purchaser,  he  would,  on  the  day  preceding  such 
account-day  (which  was  usually  called  the  "  name-day  " ),  be 
bound  to  pass  to  the  Broker  a  ticket  containing  the  name 
of  a  person,  or  of  several  persons,  as  the  purchaser  or  pur- 
chasers of  the  said  shares  ;  or  he  might,  if  he  pleased,  pass 
his  own  name  as  such  purchaser,  in  which  latter  case  only 
would  he  have  been  bound  himself  to  take  the  shares.  If 
the  Jobber  had  failed  to  pass  to  the  Broker  such  a  name  or 
names  by  the  name-day,  the  selling  Broker  could  have  sold 
out  the  shares  against  him,  and  have  compelled  him  to  pay 
any  loss  thereon.     T'ntil  the  name-day  it  was  not  seen  who 

»  Nickalls  vs.  Merry,  L.  R.  7  H.  L.  Eng.  &  I.  App.  Cas.  530,  539. 
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might  stand  ultimately  either  as  purchasers  or  sellers,  or, 
in  other  words,  who  might  be  the  persons  to  transfer  or 
to  take  transfers  of  shares,  and  until  then  a  Jobber  might 
have  had  a  great  many  transactions  both  of  buying  and 
selling  with  the  same  Brokers  or  Jobbers,  or  with  va- 
rious Brokers  or  Jobbers.  On  the  name-day,  in  the  case 
supposed,  if  the  Jobber,  having  purchased,  had  sold  again, 
a  ticket  containing  the  name  of  the  person  to  whom  the 
shares  were  to  be  transferred  would  have  been  issued  by 
and  passed  on  from  the  ultimate  purchasing  Broker  to  his 
seller,  and  so  on  through  the  hands  of  the  other  intermedi- 
ate sellers  and  buyers  in  succession,  who,  whether  acting  as 
Jobbers  or  as  Brokers,  had  dealt  in  the  shares,  until  it 
reached  the  hands  of  the  original  selling  Broker.  Every 
member  passing  a  ticket  was  required  to  write  on  the  back 
of  it  the  name  of  the  member  to  whom  it  was  passed  ;  such 
ticket  would  also  have  contained  the  amount  of  purchase- 
money  agreed  to  be  given  for  the  shares  by  the  ultimate 
purchasing  Broker,  and  also  a  note  that  he  would  pay  the 
same.  So  many  transactions  of  this  kind  took  place  dur- 
ing the  account  that  on  the  name-day  the  ticket,  of  neces- 
sity, only  remained  in  the  possession  of  an  intermediate 
Jobber  or  Broker  for  the  time  required  to  take  the  particulars 
of  it.  It  sometimes  happened  that  the  same  ticket  passed 
through  the  same  member's  hands  several  times  in  fulfil- 
ment of  bargains  made  with  other  members,  and,  as  a 
matter  of  fact,  he  had  neither  the  opportunity,  time,  nor 
the  means  for  making  inquiries  respecting  .  the  name  so 
passed.  The  original  S(;lling  Broker  would  not  have  been 
bound  to  deliver  a  transf(M-  of  the  shares  to  the  ultimate 
j»ucchasing  Broker  until  the  expiration  of  ten  days  after 
the  account-day,  and  dining  these  ten  days  the  said  pur- 
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chasing-  Broker  could  not  have  bought  in  the  shares 
against  the  seller.  During  this  time  it  was  open  to  the 
original  selling  Broker  to  object  to  the  name  passed  by 
his  buyer,  in  which  case  such  buyer  would,  of  course,  have 
passed  on  the  objection  to  the  ]^erson  frcjui  whom  he  re- 
ceived the  name  as  hereinbefore  mentioned,  and,  practi- 
cally, such  buyer  would  have  had  no  liability  or  interest 
in  the  question,  as  whatever  grounds  there  might  have 
been  for  objecting  to  the  name  would  have  had  to  be 
met  by  the  person  from  whom  it  emanated,  and  who  had 
originally  issued  the  ticket ;  and  the  committee  of  the  said 
Stock  Exchange  would,  if  appealed  to  by  the  selling  Broker, 
have  decided  as  to  the  validity  of  any  such  objection,  and 
would  have  required  another  name  to  be  given  in  case  they 
had  considered  it  right  to  do  so.  But  after  the  lapse  of 
these  ten  days,  the  selling  Broker  was  required  to  deliver 
the  certificates  and  transfer  of  the  shares  to  the  saitl  ulti- 
mate purchasing  Broker,  or,  in  default  thereof,  the  latter 
could  have  bought  in  the  shares  against  the  seller.  The 
usual  course  of  business  was  for  the  selling  Broker  to  de- 
liver the  transfer,  together  with  the  corresponding  ticket, 
to  the  said  ultimate  purchasing  Broker  from  whom  he  re- 
ceived the  purchase-money.  The  said  ultimate  purchasing 
Broker  did  not  know  to  whom  his  ticket  had  been  ulti- 
mately passed  until  the  delivoy  of  the  transfer.  Accord- 
ing to  the  long-recognized  and  well-established  rules  and 
usages  of  the  said  Exchange,  if  the  original  selling  Broker 
did  not  deliver  his  transfer  and  certificates,  and  obtain  ])ay- 
ment  of  the  purchase-money,  within  fifteen  clear  days  from 
the  name-day,  his  immediate  buyer  was  released  from  all 
loss  caused  by  the  default  of  the  ultimate  purchasing  Broker 
to  j)ay  for  the  shares,  and  the  latter  would  alone  remain  re- 
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main  responsible ;  in  like  manner,  if  the  member  who  issued 
the  ticket  containing  the  name  of  the  intended  transferee 
of  the  shares  did  not  buy  in,  or  attempt  to  buy  in,  the  same 
shares  within  fifteen  days  from  the  account-day,  his  imme- 
diate seller  was  released  from  all  loss  caused  by  the  failure 
of  any  member  through  whose  default  the  shares  were  not 
delivered  to,  and  the  purchase-money  paid  by,  the  ultimate 
purchasing  Broker.  The  Jobber  had  fulfilled  all  the  obli- 
gations required  of  him  by  the  rules  and  usages  of  the  said 
Stock  Exchange  in  respect  of  his  contract.'  "  ^ 

As  we  have  seen,  the  above  usage  came  before  the  Eng- 
lish courts  for  the  first  time  in  18GS  in  the  case  of  Grissell  vs. 
Bristowe.^  In  that  case  the  plaintiff,  through  his  Brokers, 
sold  certain  shares  on  the  Stock  Exchange,  and  the  defend- 
ants were  the  Jobbers  with  w^hom  plaintiff's  Brokers  dealt. 
There  was  no  direct  dealing  between  the  plaintiff  and  the 
defendant,  nor  was  the  former's  name  disclosed.  The  names 
passed  by  the  defendants  as  transferees  were  accepted  by 
plaintiff's  Brokers,  and  the  transfers  executed,  but  not  reg- 
istered. The  plaintiff,  in  consequence,  w^as  compelled  to  pay 
a  call ;  and  the  transferees  not  being  solvent,  the  plaintiff 
instituted  the  action  against  defendants,  the  Jobbers.  The 
court  held  that  the  latter  were  bound  to  reimburse  the 
plaintiff  in  the  amount  of  such  calls.  On  appeal,'  however, 
this  judgment  was  reversed  ;  and  it  was  decided  that  under 
the  usages  of  the  Stock  Exchange,  which  the  court  adjudged 
reasonable,  and  with  refei'ence  to  which  the  contract  was 
made,  the  defendants — th<j  first  buyoi's — were  to  he  at  lib- 
erty to  transfer  the  contract,  with  all  of  its  rights  and  obli- 

'  See  also  opinion  of  Byles,  J.,  in        '  L.  R.  3  C.  P.  112. 
Gris.sell  vs.  Bri.stowe,  L.  R.  3  C.  P.        '  L.  R.  4  id.  36. 
137. 
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gations,  to  any  responsible  buyers  who  would  take  it  upon 
them  ^^'itll  all  of  its  incidents  ;  that  as  the  plaintiff  had 
transferred  the  shares  to  the  defendant's  nominees,  and  the 
latter  had  accepted  and  paid  lor  them,  though  they  had  not 
executed  or  registered  the  transfers,  the  defendants  were 
released  from  all  further  liability  on  their  contract  to  the 
plaintiff. 

Cockburn,  C.  J.,  said  :  "  AYe  are  of  opinion  that  the  state- 
ment of  the  usage  in  this  case  must  receive  a  reasonable  in- 
tendment, and  be  understood  as  claiming  for  the  Jobber  a 
right  to  transfer  the  contract,  and  claim  exemption  from 
liability  in  respect  of  it,  only  on  his  giving  a  name  of  a 
buyer  to  whom  the  seller  has  no  reasonable  ground  to  object. 
And  we  are  further  of  opinion,  from  the  particulars  of  the 
usage  as  stated  in  the  case,  that  it  is  only  when  the  nomi- 
nees of  the  Jobber  have  paid  for  the  shares — in  other  words, 
have  accepted  the  transfer  and  placed  themselves  in  the 
position  of  buyers,  and  taken  upon  themselves  the  obliga- 
tions of  the  contract — that  the  Jobber  is  held  to  be  released." 
In  interpreting  the  usage  the  same  learned  judge  said : 
"  The  sum  and  sul)stance  of  the  usage,  as  we  collect  it,  after 
a  careful  consideration  of  the  statement  in  the  case,  may  be 
thus  stated :  It  appears  that  in  transactions-  between  mem- 
bers of  the  Stock  Exchange  there  is  an  implied  understand- 
ing that  on  the  purchase  of  stock  the  Jobber  shall  be  at 
liberty  by  a  given  day,  commonly  called  the  '  name-day,'  to 
substitute,  if  he  is  able  to  do  so,  another  party  or  parties  as 
buyers,  and  so  relieve  himself  from  further  liability  on  the 
contract,  provided  that  sncli  party  or  parties  be  persons  to 
whom  the  seller  cannot  reasonably  except,  and  that  such 
party  or  parties  accept  the  transfer  of  the  shares  and  pay 
the  price  agreed  on  between  the  seller  and  the  Jobber — in 
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other  words,  become  the  buyer  of  the  shares  at  the  price 
originally  agreed  on." 

Contemporaneous  with  this  litigation  was  that  of  Coles 
vs.  Bristowe/  which  arose  out  of  a  dealing  in  the  shares  of 
the  same  company. 

In  that  case  the  plaintiff,  through  his  Brokers,  sold  200 
shares  to  the  defendants,  who  were  Stock-jobbers,  for  set- 
tlement on  the  15th  of  May.  On  the  10th  the  company 
stojiped  payment,  and  the  petition  for  winding-up  was  pre- 
sented on  the  11th  of  May.  The  purchase  money  was  paid 
b}^  the  defendants  on  the  15th,  and  the  certificates  of  the 
shares  were  then  delivered  by  the  plaintiff,  and  transfers 
were  executed  by  him  to  seventeen  persons  as  nominees  of 
the  defendants.  The  transfers  could  not  be  registered  in 
consequence  of  the  winding-up  of  the  company.  Upon  a 
bill  for  a  specific  performance.  Vice-chancellor  Malins  held 
that  the  defendants  were  bound  to  fulfil  the  contract,  to  re- 
pay the  amount  of  calls  paid  by  the  plaintiff,  and  to  indem- 
nify him  against  future  calls.  Upon  appeal,  however,  this 
decree  was  reversed.^  The  Lord  Chancellor  said  :  "  If  this 
were  an  ordinary  case  of  a  sale  and  purchase  of  shares,  in 
which  the  plaintiff  was  vendor  and  the  defendants  purchaser 
in  the  usual  acceptation  of  these  terms,  the  right  of  the 
plaintiff  to  relief  would  be  clear." 

But  the  court  held  that  the  case  would  have  to  be  decided 
according  to  the  usage  and  course  of  business  of  the  Stock 
Exchange ;  and  that,  "  according  to  this,  the  contract  of 
the  Jobber  is  that  at  the  settling-day  he  will  either  take  the 
shares  himself — in  which  case  he  would,  of  course,  be  bound 

•  L.  R.  G  Eq.  149.     See  also  Heri-        '  L.  R.  4  Ch.  App.  3. 
tage  vs.  Paine,  34  L.  T.  (n.  s.)  947; 
2  L.  R.  Ch.  Div.  594. 
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to  accept  and  register  ii  transfer,  and  to  indemnify — or  he 
will  give  the  name  of  one  or  more  transferees  (names  to 
which  no  i-easonable  objection  can  be  made)  who  will  ac- 
cept and  j)ay  for  the  shares.  The  Jobber  may  perform 
either  alternative;  and,  if  electing  to  perform  the  latter 
alternative,  he  sends  in  names  which  are  accepted  and  to 
which  transfers  are  executed,  and  those  transfers  are  taken 
and  paid  for  by  the  transferees  or  their  Brokers  :  the  Job- 
ber is  then,  at  that  stage,  relieved  from  further  liability,  and 
the  liability  to  register  and  indemnify  is  shifted  to  the  trans- 
ferees." ^ 

The  subsequent  case  of  Maxted  vs.  Paine-  extended  the 
principle  still  further,  because  it  was  there  held  that  the 
Jobber  discharged  his  contract  by  passing  the  name  of  an}' 
person  answering  the  description  of  an  "  ultimate  buyer," 
where  it  is  used  without  fraud  and  is  accepted  ;  although 
it  turn  out  that  the  person  whose  name  is  presented  is  a 
man  of  straw  and  irresponsible,  and  has  allowed  his  name 
to  be  used  as  a  transferee  for  a  consideration  paid  by  the 
real  purchaser.  BramAvell,  B.,  said  :  "  I  think  the  plaintiff 
would  have  had  a  right,  according  to  these  rules  and  prac- 
tice, to  object  to  Goss's  name.  I  think  Goss  was  a  person 
he  could  not  have  been  compelled  to  accept  as  a  transferee. 
If  I  am  wrong  in  this,  the  })laintiff  has  clearly  no  case.  If 
I  am  right,  then,  had  he  objected,  the  defendant  must  have 
found  a  fresh  name.  He  [the  defendant]  might  then  have 
objected  to  F.  6c  Co.,  and  they  must  have  found  a  fresh 
name.  But  the  plaintiff  did  not,  nor  did  his  Brokers,  ob- 
ject, but  he  executed  the  transfer  to  Goss.  .  .  .  By  the 

>  Evans  vs.  Wood,  L.  R.  5  Eq.  9;        ^  L.  R.  4  Ex.  203  (2d  action). 
Mayhew's  Case,  5  De  G.  M.  &  G. 
849,  850. 
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rules,  the  seller  has  ten  days  to  make  the  transfer.  During 
these  ten  days  he  can  make  inquiries  as  to  the  proposed 
transferee.  The  Jobber  or  other  middleman  has  not  a  mo- 
ment, for  on  the  day  he  receives  the  name  he  must  pass  it 
on."  But  the  Jobber  is  by  no  means,  under  the  decisions, 
relieved  from  Hability  by  merely  passing  a  name,  receiving 
the  money,  and  executing  transfers.  The  name  passed 
must  be  that  of  a  person  legally  compellable  to  take  the 
shares. 

This  proposition  is  illustrated  in  the  last-named  case.^  In 
that  case  the  shares  had  been  "  continued  "  or  carried  over 
for  another  account-day,  without  the  consent  of  the  intended 
buyer,  so  that  he  was  not  bound  to  take  the  shares  ;  and  the 
court  held  that  the  Jobber  was  not  discharged  by  passing 
such  a  name,  but  remained  liable  to  the  vendor.  The  court 
said  :  "  When  his  name  "was  passed,  he  had  ceased  to  be  a 
person  who  could  be  called  upon  to  take  the  shares." 

And,  as  was  decided  in  a  case  before  the  English  Chan- 
cery Appeals,^  if  the  Jobber  or  Broker  give  the  name  of 
an  infant  as  the  transferee,  he  does  not  absolve  himself 
from  liability.  And  the  same  rule  applies  to  an  ultimate 
purchaser  who  gives  such  a  name  ;  he  cannot  escape  the 
consequences  of  his  contract  except  by  supplying  a  name 
capable  of  accepting  the  transfer  and  paying  for  the  shares. 
This  duty  is  not  performed  by  giving  the  name  of  a  person 
absolutely  incapable  of  accepting  the  transfer.'' 

So  where  the  name  of  an  infant  was  given  by  the  Jobber,* 

'  Maxted  vs.  Paiiio,  L.  11.  4  Ex.  81  *  Nickalls  vs.  Eaton,  23  L.  T.  (n. 

(1st  artioii).  s.)   OSO.     Since  tlic  passing;  of  the 

'  Maynard  v.s.  Eaton,  L.  1{.  0  f'li.  Married    Woman's    Propertj'    Act, 

App.  414.  \Hm  (50  it  .57  Vict.  c.  63),  sec.  1  of 

'Id.    per   Sir    K.    Malins,    V.    C,  which  pro\i(ies  1h;i1  fonlracls  by  a 

rev'd  on  other  grounds.  married  wduian  sliall  hind  her  sep- 
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he  was  held  liable  for  calls  })ai(l  by  the  vendor,  although 
another  person  might  also  be  liable  to  pay  the  money,  and 
might  be  the  person  who  ultimate!}'  would  have  to  pay. 
This  principle  was  also  subsequently  affirmed.^ 

Nor  is  the  Jobber  relieved  of  his  responsibility,  if  the 
name  which  he  passes  is  that  of  a  foreigner  domiciled 
abroad.^  What  the  effect  Avould  be  of  the  Jobber  giving 
the  name  of  a  foreigner  otherwise  unobjectionable,  i.  e., 
having  propert}'^  in  England  which  could  be  applied  to  sat- 
isfv  anv  liability  wMiich  might  accrue  in  respect  of  the 
shares,  has  not  yet  been  determined. 

The  question  of  the  liability  of  the  Jobber  finally  reached 
the  House  of  Lords,^  where  it  was  elaborately  argued  and 
considered.  It  appeared  in  that  case  that  M.,  not  a  mem- 
ber of  the  Stock  Exchange,  directed  his  Broker  to  sell  cer- 
tain shares.  The  latter  sold  them  to  a  Jobber,  who,  ac- 
cording to  the  known  practice  on  the  Exchange,  sold  them 
again  (and  in  a  similar  way  they  passed  through  several 
hands),  and  the  Jobber  (without  fraud)  received  from  his 
purchaser  and  passed  to  M.'s  Broker  the  name  of  L.  as  the 
ultimate  purchaser.  M.  executed  a  transfer  to  L.  and  re- 
ceived payment  for  the  shares.  L.  turned  out  to  be  a  minoi- 
legally  incapable  of  accepting  the  shares.     IM.'s  name,  with- 

arate    property    whether    she    was  '  Dent  vs.  Nickalls,  29  L.  T.  (n.  s.) 

possessed  of  same  or  not  at  the  time  .537;  Peppercorne  vs.  Clencli,  26  id. 

of  the  contract,  it  is  doubtful  if  the  656;  Queensland  Co.  vs.  OConncll, 

name  of  a  married  woman  could  be  12  T.  L.  R.  502. 

objected  to,  as  that  provision  re-  ^  Goldschmidt  vs.  Jones,  22  L.  T. 

vorscs  Stogden  vs.  Lee,  1  Q.  B.  661,  (n.  s.)  220;  Allan  vs.  Graves,  39  L.  J. 

by  which,  in  an   action   against  a  Q.  B.  157. 

married  woman,  a  plaintiff  was  re-  ^  Xickalls  vs.  Merry,  L.  R.  7  H.  L. 

quired  to  prove  that  she  had  sepa-  Eng.  &  Ir.  App.  Cas.  530. 
rate  estate  at  the  date  of  the  con- 
tract. 
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out  his  knowledge,  remained  on  the  registry  of  the  company. 
Subsequent  calls  being  made,  which  were  not  paid  by  L,,  M. 
Avas  compelled  to  pay  them. 

The  court  decided  that  the  Jobber  was  liable  to  make 
good  to  M.  the  amount  he  had  paid  on  such  calls ;  that  the 
contract  of  a  purchasing  Jobber  is  to  accept  the  shares, 
or  to  fmrnish  the  name  of  a  person  able  and  willing  to  ac- 
cept them ;  and  that  the  time  (ten  days)  limited  by  the 
rules  of  the  Stock  Exchange  for  the  approval  or  rejection 
of  the  name  of  the  ultimate  purchaser  applies  only  to  the 
responsibility^  and  not  to  Xho,  personal  capacity  and  willing- 
ness of  the  person  whose  name  is  given.  In  reaching  this 
result  the  case  of  Rennie  vs.  Morris  Mvas  overruled.  The 
Lord  Chancellor  (Cairns)  said :  "It  cannot  be  disputed  that 
a  valid  contract  was  made  between  the  respondent  (the 
vendor)  through  his  Broker  and  the  appellant  (the  Jobber), 
and  that  this  contract  continued  for  some  time  to  be  bind- 
ing upon  both."  Upon  the  question  as  to  the  character  of 
the  name  which  the  Jobber  could  substitute,  the  Lord  Chan- 
cellor added :  "  The  words  .  .  .  clearly  imply  the  name 
of  a  person  who  can  and  will  purchase,  and  would  have  no 
application  to  the  name  of  a  non-existing  person,  a  lunatic, 
an  infant,  a  married  woman,  or  a  person  who  has  given  no 
authority  to  use  his  name.  ...  In  fact,  the  contract  which, 
both  from  the  nature  of  the  case  and  the  evidence  of  Mr. 
De  Zoete,  I  understand  the  Jobber  to  make,  may  be  thus 
expressed  :  '  1  (the  Jol)ber)  agree  with  you  (tiie  seller)  that 
on  the  account-day  1  will  either  myself  take  and  pay  for 
the  shares, or  else  I  will  on  tiiat  day  furnish  you  witli  the 
name  of  another  pei-son  who  will  aLirco  with  you  to  take  a 

'  L.  K.  i;}  E(i.  203. 
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transfer  of  and  pay  for  the  shares;  and  if  you  desire  to  in- 
quire into  the  responsibility  of  that  other  person,  you  shall 
have  a  limited  number  of  days  to  do  so.'  " 

The  argument  of  ah  iyiconvenientl  was  strongh^  pressed 
upon  the  court,  in  reply  to  which  the  Lord  Chancellor  said  : 
"  I  vnXX  only  add  that  it  does  not  appear  to  me  that  this 
view  of  the  effect  of  a  contract  of  this  kind  ought  to  cause 
any  inconvenience  in  the  transactions  on  the  Stock  Ex- 
change. The  gentlemen  forming  that  bod}'  have  facilities, 
through  the  medium  of  their  rules  and  their  domestic  ju- 
risdiction to  take  security  that  no  member  of  the  Exchange 
shall  pass  to  another  a  name  which  is  not  real,  i.  e.,  which 
does  not  describe  a  person  competent  and  willing  to  con- 
tract." ^ 

Stray  vs.  RusselP  illustrates  still  further  the  extent  and 
limit  of  the  Jobbei''s  responsibility.  In  that  case  the  Cli- 
ent had  ordered  his  Broker  to  buy  certain  shares  for  the 
next  settling-day.  The  Broker  purchased  the  required  num- 
ber from  a  Jobber,  who,  in  due  season,  delivered  certificates 
in  proper  form  to  the  Broker,  with  the  Client's  name  in- 
serted therein  as  purchaser.  The  company  having  previ- 
ously stopped  payment,  and  the  directors  refusing  to  make 
any  transfers  upon  the  books  of  the  company,  the  Client 
attempted  to  repudiate,  whereupon  the  Broker,  who  had, 
under  the  rules  of  the  Exchange,  paid  the  purchase-price 
to  the  Jobber,  brought  suit  and  recovered  judgment  against 
his  Client.  The  latter  in  turn  sued  the  Jobber  for  the 
amount  he  had  been  compelled  to  pay  his  Broker,  contend- 
ing that  it  was  the  duty  of  the  J<)l)l)er  to  have  procured  a 

'  The  foregoing    cases  were   fol-        *  1  El.  &  E.  888. 
lowed   in   Pender   vs.   Fox,   Week. 
Notes  (1872),    151. 
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transfer  of  the  shares  upon  the  books  of  the  company,  and 
that  the  sale  was  incomplete  without  it.  But  the  court  gave 
judgment  for  the  Jobber,  holding  that  his  duty  in  the  prem- 
ises had  been  fully  performed  when  he  handed  to  the  Cli- 
ent's Broker  the  transfers  and  certificates,  and  that  it  was 
not  his  duty  to  get  the  transfer  registered.  It  seemed  to 
be  assumed  in  the  case  that  there  was  a  privity  between  a 
vendee  and  a  selling  Jobber. 

The  case  of  Nickalls  vs.  Merry,  and  the  cases  heretofore 
referred  to,  determine  definitely  the  position  of  a  Jobber, 
freeing  him  from  responsibility  only  upon  his  passing  the 
name  of  a  person  legally  compellable  to  take  the  securities, 
and  leaving  the  circumstances  of  any  case  to  be  affected  by 
fraud  as  in  any  other  contract.' 

In  a  recent  case^  it  was  held  that  if,  on  the  Broker's 
default,  the  Client  elects  to  complete  the  contract,  he  is  not 
entitled  to  require  the  Jobber  to  pass  a  name  to  a  nominee 
of  the  Client  as  an  incident  to  "  making  down  "  the  shares 
with  the  nominee,  as  the  effect  would  be  to  substitute  the 
nominee  as  principal. 

A  Jobber  cannot  set  off  a  debt  due  to  him  by  the  Broker 
as  against  the  purchase-money  due  from  the  Jobber  to  the 
principal,^  and  a  custom  to  that  effect  would  be  unreasona- 
ble, and  would  not  bind  the  principal  unless  he  consented 
to  be  bound  by  it.^ 

'  See  also  Bcrminpham  vs.  Sheri-  '  Cooke  vs.  Eshelby,  12  App.  Cas. 
dan,  3.3  Beav.  6G0.  271. 

'  Currie  vs.  Booth,  7  Com.  Cas.  *  Blackburn  vs.  Mason,  9  T.  L.  R. 
77,  rev'p;  s.  c.  6  Com.  Cas.  74.  286;  Crossley  vs.  Masniac  (1893),  1 

Ch.  594. 
65 
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{f>.)   Special  Contract  between  Jobher  and  Client — Guaranteeing 

Regi.stmfion. 

The  liability  of  the  Jobber  may,  however,  be  extended 
by  special  agreement.  AVe  have  seen  that  the  Jobber 
sometimes  guarantees  registration,  and  the  effect  of  such 
a  guarantee  was  considered  in  the  case  of  Cruse  vs.  Paine.' 
In  that  case  the  plaintiff  sold  through  his  Brokers  certain 
shares  to  the  defendants,   who  were  Stock-jobbers.     The 

sale  note  was  as  follows  : 

22  Thrkadneedlk  Street,         } 
London,  E.  C,  2d  Nov.,  1865.  J 

Sold  by  order  and  for  account  and  risk  of  A.  Cruse,  Esq.  (subject  to 

the  rules  of  the  London  Stock  Exchange), 

To  IL  Paine  &  Co., 

100  Contract  Corporation  Shares  at  7  dis £300  00 

{}Vith  registration  fjuaranteed.) 

V.  &  W.  Stamp  fees 

£300  00 
Brokerage 1  05 

£298  15 


Vertue  &  Whiting. 
Payment  15th  Nov. 

Shortly  before  the  15th  of  November  the  defendants  sent 
to  the  plaintiff's  Brokers  the  name  of  II.  as  transferee,  with 
the  purchase-money,  and  the  transfers  were  executed  by 
the  plaintiff  to  II.  and  delivered  to  his  Brokers.  The  trans- 
fers were  not,  however,  I'egistered  ;  and  the  defendants,  in 
December,  1866,  obtained  a  decree  for  specific  performance 
by  II.  of  the  contract  with  them,  and  for  indemnity.  Mean- 
while the  company  had  been  wound  up,  and  the  plaintiff's 
name,  being  still  on  the  register,  was  settled  on  the  list  of 

'L.  R.  6  Eq.  641. 
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oontributories.  He  filed  a  bill  against  the  defendants  for 
specific  performance  and  indemnity. 

The  court  held  that  the  Jobbers  were  simply  principals, 
and  were  personally  liable  upon  the  contract  into  which 
they  had  entered  ;  that  the  mere  fact  of  the  plaintiff  having 
executed,  at  the  instance  of  the  defendants,  a  transfer,  did 
not  alter  the  liabilities  of  the  parties  under  the  special  con- 
tract ;  that  it  did  not  in  any  sense  release  the  defendants 
from  their  obligation  to  get  a  complete  registration,  so  that 
the  vendors  should  by  their  acts  be  actually  released  from 
liability  in  respect  of  the  shares.  The  court  further  decided 
that  the  plaintiff  having  died,  and  his  executor  having  been 
placed  upon  the  list  of  contributories,  the  executor  was  en- 
titled to  all  the  rights  to  which  his  testator,  if  living,  would 
have  been  entitled ;  and  that  the  right  to  indemnity  was 
not  limited  to  the  amount  of  dividends  which  the  estate 
would  be  sufficient  to  pay. 

Upon  appeaP  this  result  was  sustained.  The  appellate 
court  was  of  opinion  that  the  introduction  of  the  words 
"  registration  guaranteed  "  took  the  case  out  of  an  ordinary 
sale  to  a  Jobber,  and  the  terms  were  not  merely  that  the 
Jobber  should  find  a  purchaser  who  would  pay  for  the  shares 
and  accept  the  transfer,  but  that  the  Jobber  should  find  a 
purchaser  who  vrould  do  that  and  would  also  register  the 
transfer ;  and  until  that  was  done  the  Jobber  was  not  dis- 
charged from  his  engagement. 

(c.)   Liability  of  Client  to  Jobber. 

Inasmuch  as  the  law  regards  a  .Jobber  as  the  principal, 
he  has  rights  which  can  1x3  enforced  against  the  principal 

'  L.  R.  4  Ch.  App.  441. 
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of  the  Broker  with  whom  he  contracts,  when  the  former  is 
discovered,  to  the  same  extent  as  the  principal  can  enforce 
his  claims  against  the  Jobber.  This  position  is  established 
by  the  case  of  Paine  vs.  Hutchinson.'  There  the  plain  tills, 
Jobbers  on  the  Stock  Exchange,  contracted  to  sell  to  the 
Brokers  of  the  defendant,  shares  which  the\'  had  pm-chased 
from,  and  which  i"emained  registered  in  the  name  of,  one  C. 
On  the  settling-day  the  Brokers  of  the  defendant  gave  his 
name  as  principal  for  insertion  in  the  deeds  of  transfer. 
Transfers  executed  by  C.  to  the  defendant  were  delivered 
to  defendant's  Brokers,  who  paid  for  the  shares  out  of  the 
money  given  to  them  by  the  defendant.  The  defendant 
refused  to  execute  the  deeds  and  to  procure  their  registi-a- 
tion,  on  the  grounds  that  he  had  told  his  Brokers  that  hi; 
intended  to  resell  without  taking  a  transfer,  and  that  they 
had  given  his  name  without  authority.  Some  months  after 
the  sale  the  company  was  ordered  to  be  wound  up ;  and  on 
a  bill  for  specific  performance  and  indemnity  (filed  before 
the  winding-up),  to  which  C.  was  not  a  party,  the  court  held 
that  the  contract  was  very  plain  in  its  terms,  and  was  bind- 
ing upon  the  defendant ;  that,  as  he  had  not  supjilied  the 
name  of  a  transferee,  the  Brokers  were  entitled  to  give 
that  of  the  defendant;  that  the  plaintiffs  were  entitled  to  a 
decree  for  specific  performance  ;  that  C.  should  execute  the 
deeds  of  transfer  to  defendant,  and  that  the  latter  should 
procure  the  registration  in  his  name  upon  the  company's 
books.     Upon  appeal  this  decree  was  affirmed.^ 

The  case  of  Mortimer  vs.  McCallan'  is  instructive  in  this 
connection.  This  was  an  action  in  assumpsit  in  £5000,  for 
certain  £3  per  cent  stock  alleged  to  be  sold  and  caused  to  be 

'  L.  R.  3  Eq.  257.  ^  g  m.  &  W.  58. 

2  L.  R.  3  Ch.  App.  388. 
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transferred  by  the  plaintiff  to  the  defendant,  and  by  the  de- 
fendant duly  accepted.  Pleas — 1st,  non-assumpsit ;  2d,  that 
the  defendant  did  not  accept  the  stock  from  the  plaintiff. 
At  the  trial  it  appeared  that  one  T.,  a  Stock-broker,  had 
applied  to  the  plaintiff,  a  Stock-jobber,  for  the  purchase  of 
certain  stock  for  the  defendant.  The  plaintiff  not  having 
stock  of  his  own,  applied  to  W.,  who  agreed  to  transfer, 
and  did  accordingly  transfer,  stock  standing  in  his  name 
to  the  defendant.  It  further  appeared  that  T.  gave  his 
own  check  for  the  purchase-money,  requesting  that  the 
same  should  not  be  presented  until  the  following  day ; 
although,  after  the  transfer,  the  plaintiff  had  requested 
T.  to  give  him  the  check  of  his  principal.  The  check  of 
T.  was  dishonored.  It  was  also  shown  that  T.  had  for 
a  lontj  time  owed  the  defendant  £5000  worth  of  stock 
which  the  defendant  had  allowed  to  remain,  in  his  hands, 
on  receiving  an  undertaking  that  he  would  replace  it  within 
a  certain  time. 

Evidence  was  given  that  it  was  the  usage  on  the  Stock 
•Exchange  to  give  credit  to  the  Broker  even  though  the 
principal  were  disclosed  ;  though  credit  is  sometimes  given 
to  the  principal,  and  his  check  taken,  where  the  Broker's 
credit  is  not  thought  sufficient.  The  trial  judge  instructed 
the  jury  that  although,  by  the  regulation  of  the  Stock  Ex- 
change, the  Broker  was  the  party  considered  liable,  it  did 
not  follow  that  the  principal  might  not  be  liable  also,  and 
he  left  it  to  them  to  say  whether  the  plaintiff  had  ever 
given  credit  to  or  taken  the  responsibility  of  T.,  or  even 
consented  to  release  the  defendant  Jis  pi-incipal. 

Upon  appeal  from  a  verdict  in  favor  of  the  plaintiff,  the 
court  recognized  the  question  as  one  of  great  importance, 
involving  the  practice  of  the  Stock  Exchange  g(!nerally. 
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The  court  also  conceded  that  on  the  Stock  Exchange  there 
was  an  understanding  between  the  parties  that  inter  se  they 
hold  the  Broker  liable;  and,  while  not  denying  that  that 
understanding  would  have  a  very  great  influence  on  the 
question  in  individual  cases,  in  the  case  in  question  the  evi- 
dence left  it  in  doubt  whether  the  Jobber  meant  to  hold 
the  Broker  alone  responsible,  or  to  have  also  the  security 
of  the  principal;  that  the  rules  of  the  Stock  Exchange 
would  not  make  any  difference  as  to  the  right  of  a  party 
who  sells  stock  to  choose  to  what  person  he  would  give 
credit ;  and  that  the  question  as  to  whom  the  Jobber  or 
plaintiff  intended  to  give  credit  was  for  the  jury  to  deter- 
mine.    And  the  verdict  was  accordingly  sustained. 

And  that  there  is  privity  between  the  dealer  and  the 
customer  was  also  held  in  Beckhusonvs.  Ham blet,^  although 
in  that  case  the  fact  that  the  Broker  had  lumped  the  cus- 
tomer's orders  with  others  was  held  fatal  to  the  Jobber's 
claim.  And  the  principle  of  that  decision  was  followed  in 
Anderson  vs.  Beard,'^  where  it  was  also  held  that  the  Job- 
ber was  entitled  to  recover  the  difference  between  the  sum 
at  which  he  had  sold  the  shares  and  the  carrying  over 
price,  and  not  merely  the  difference  between  the  "  ham- 
mer" price  (fixed  on  the  Broker's  default)  and  the  carrying 
over  price.  In  Levitt  vs.  Hamblet^  it  was  held  that  the 
Client  was  not  entitled  to  close  his  contract  at  the  "  ham- 
mer" price  without  the  Jobber's  consent.  And  although, 
after  the  Client's  Broker  has  defaulted,  the  Jobber  is  paid 

'  (1900)  2  Q.  B.  18.     On  appeal  shares    was    created    between    the 

the  judgment  was  affirmed  on  the  different  customers  and  the  Jobber, 

ground  that  the  evidence  did  not  but  the  principle  stated  in  the  text 

establish  the  existence  of  a  special  was  not  contravened, 

usage  of  the  exchansie  that  privity  ^  (1900)  2  Q.  B.  260. 

of  contract  in  the  case  of  lumping  ^  5  Com.  Cas.  326. 
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the  difference  between  the  contract  and  "  hammer"  price, 
he  may  nevertheless  recover  damages  from  the  customer 
in  the  event  of  the  latter  failing  to  complete  with  him,  but, 
if  the  damages  exceed  the  sum  received  by  the  Jobber,  he 
must  account  to  the  Broker's  estate  for  the  latter  sum.^ 

VI.  Relation  of  Client  to  Undisclosed  and  Intermediate 
Purchasers. 

As  will  be  perceived  from  a  review  of  the  course  of  busi- 
ness on  the  Stock  Exchange,  in  an  ordinary  transaction,  the 
only  persons  who  are  brought  into  contact  with  each  other 
are  the  Broker  of  the  selling  Client,  or  vendor,  and  the  pur- 
chasing Jobber,  or  Broker,  and  in  the  end  the  ultimate  pur- 
chaser. As  between  the  selling  Client,  or  vendor,  and  the 
purchasing  Jobber,  there  is,  as  we  have  shown,  a  clear  and 
direct  contract.  Or  if  the  vendee  is  a  Broker  purchasing 
on  account  of  a  principal,  the  liabilities  of  the  latter  are  the 
same  as  those  of  a  purchasing  Jobber. 

There  is  no  difference  in  the  rules  and  usages  of  the  Stock 
Exchange  as  to  the  liability  of  a  Broker  member  and  that 
of  a  Jobber  member.  On  the  contrary,  it  seems  that  their 
contracts  and  their  duties  towards  those  with  whom  they 
contract  are  identical,  though  the  motives  inducing  them  to 
enter  into  the  transaction  are  different.^ 

Before  considering  the  relation  of  selling  Client,  or  vendor, 
to  the  ultimate  purchaser,  let  us  examine  the  position  of  the 
intermediate  or  undisclosed  purchasers,  if  there  be  any.  We 
have  already  seen  that  by  the  rules  of  the  Stock  Exchange 
the  ticket  containing  the  iiaiiK;  of  the  ultimate^  piircJiascr, 

'  Stoneham  vs.  Wyman,  G  Com.  '  Tcr  Hl;ickhurii,  J.,  Maxted  vs. 
Ca.s.  174.  Paine,  L.  R.  G  Ex.  132.  170. 
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or  his  nominee,  as  the  case  may  be,  is  endorsed  hy  eac;h  Jol)- 
ber  or  Broker  through  whose  hands  it  passes  ;  but,  as  Cock- 
burn,  0,  J.,'  puts  it :  "  In  the  end  the  transaction  becomes 
one  which  is  to  be  carried  out  between  tlie  vendee  (the  is- 
suer of  the  ticket)  and  the  original  seller,  as  though  such 
vendee  had  purchased  immediately  of  such  seller."  The 
question  is  then  presented,  whether  there  is  any  liability 
between  tlie  holder  of  such  a  ticket  and  the  purchasers  in- 
tervening after  the  commencement  of  the  transaction,  but 
before  the  final  termination  of  the  same  ?  Is  there  any 
privity  between  such  parties  ?  Does  there  arise  from  the 
nature  of  the  transaction  an  implied  contract  between  these 
persons?  Is  there  any  liability  on  the  part  of  undisclosed 
purchasers  who  introduce  the  names  of  other  persons  to 
represent  them  in  the  transaction  ? 

These  questions  were  to  some  extent  involved  in  the  case 
of  Torrington  vs.  Lowe.'^  There  the  plaintiff  sold  through 
his  Brokers,  on  the  Stock  Exchange,  certain  shares  in  an  in- 
corporated association  to  one  P.,  a  Jobber.  The  defendant, 
in  the  same  month,  purchased  through  his  Brokers  on  the 
Stock  Exchange  an  equal  number  of  shares  in  the  same 
company.  Both  the  above  sale  and  purchase  were  made 
for  the  same  settling-day.  The  defendant's  Brokers,  on  the 
name-day,  instructed  P.,  the  Jobber,  to  pass  the  name  of 
one  C.  as  the  transferee  of  the  shares  so  purchased,  which 
was  accordingly  done,  and  a  transfer  was  duly  executed  by 
both  plaintiff  and  C.  in  the  proper  form  prescribed  by  the 
articles  of  association,  and  the  purchase  price  duly  paid  to 
the  plaintiff  through  his  Brokers.  A  petition  for  winding 
up  the  company   having   been  afterwards   presented,  the 

>  Grissell  vs.  Bristowe,  L.  R.  4  C.        '  L.  R.  4  C.  P.  26. 
P.  43. 
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liquidators  refused  to  register  the  transfer,  and  placed  the 
plaintiff  on  the  list  of  contributories,  and  he  was  conse- 
quently obliged  to  pay  certain  calls.  To  recover  the  amount 
he  had  been  compelled  to  pay,  he  brought  an  action  at  law 
against  the  defendant. 

The  court  decided  against  the  plaintiff  on  the  ground 
that  there  was  no  contract  between  him  and  defendant ; 
that  the  contract  between  the  plaintiff  and  the  Jobber  had 
been  fulfilled  b}^  the  latter's  presenting  a  name  which  the 
plaintiff  had  accepted  ;  and  that  the  fact  that  C,  the  trans- 
feree, was  an  agent  of  the  defendant  made  no  difference  in 
the  result,  the  rule  of  law  being  that  a  principal  cannot  be 
sued  on  a  deed  to  which  he  is  not  a  party.  The  court 
seemed  to  think  that  even  in  equity  there  would  be  no  rem- 
edy. The  original  contract  of  sale  was  between  plaintiff 
and  P.,  the  Jobber ;  and,  in  pursuance  of  the  usage  of  the 
Stock  Exchange,  P.  at  the  proper  time  gave  the  name  of 
C.  as  the  purchaser  of  the  shares,  and  that  plaintiff  had  ac- 
cepted him  and  executed  a  transfer  to  him. 

Nor  would  it  seem,  under  the  case  of  Grissell  vs.  Bris- 
towe,^  that  the  plaintiff  could  hold  the  Jobber  liable  in 
such  a  case,  for  the  latter  was  released  upon  giving  the 
name  of  a  proper  party  as  a  transferee. 

Lord  Blackburn,  in  his  elaborate  opinion  in  the  case  of 
Maxted  vs.  Paine,^  dissents  from  the  conclusion  of  the 
court  in  Torrington  vs.  Lowe,  and  maintains  that  the  plain- 
tiff had  a  remedy  at  law  as  well  as  in  equity  against  the 
defendant. 

This  view  of  Lord  Blackburn  seems  to  have  beenado])ted 
in  a  subsequent  case,'  where  the  facts  w(m-(;  substantially 

'  L.  R.  4  C.  P.  3G.  'Ca.stcllan  vs.  Ilobson,  L.  R.  10 

'  L.  R.  6  Ex.  132,  1G7.  Eq.  47. 
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similar  to  those  of  Torrington  vs.  Lowe.'  The  court  over- 
ruled the  defence  of  want  of  privity  ;  and  held  that  where 

A,  tlirough  his  Broker,  sold  shares  to  a  Jobber,  from  whom 
B  had  agreed  to  purchase  the  same  number  of  shares — giv- 
ing the  name  of  C,  one  of  his  workmen,  as  the  person  to 
whom  the  shares  were  to  be  transferred — and  in  conse- 
quence of  the  Avinding-up  of  the  company  the  transfer 
could  not  be  registered,  and  the  shares  still  remained  in 
the  name  of  A,  an  action  would  lie  by  the  latter  against 

B,  as  the  real  purchaser  and  equitable  owner,  to  indemnify 
A  against  calls  in  respect  of  the  shares.  The  court  said : 
"...  It  is  not  a  question  of  vendor  and  purchaser ;  it  is 
not  a  question  of  specific  performance  at  all  :  it  is  a  ques- 
tion of  trustee  and  cestui  que  trusts'     The  court  held  that 

C,  the  workman,  was  not  the  owner  of  the  shares,  l)ut  a 
mere  agent,  and  that  it  could  pass  over  to  the  real  owner, 
B  ;  and  that  C,  the  intermediate  trustee  of  a  mere  equity, 
could  be  disregarded  altogether. 

Torrington  vs.  Lowe^  was  not  referred  to  in  the  opinion. 
The  same  principle  was  applied  in  a  case^  where  the  name 
of  an  infant  was  given  as  transferee.  About  two  years 
afterwards,  an  order  was  made  to  wind  up  the  company, 
and  it  being  found  that  the  transferee  was  an  infant,  the 
plaintiff's  name  was  restored  to  the  register.  The  court 
held  that  he  was  entitled  to  indemnity  from  the  real  owner 
of  the  shares.* 

The  better  view,  therefore,  would  seem  to  be  that  an 
undisclosed  or  intermediate  purchaser  of  securities  on  the 

'  L.  R.  4  C.  P.  26.  *  See  also,  in  this  connection,  s.  c. 

'  Id.  L.  R.  1.5  Eq.  363. 

3  Brown  vs.  Black,  L.  R.  8  Ch. 
.\pp.   939. 
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Stock  Excliange  is  liable,  upon  being  discovered,  to  the 
same  extent  and  upon  the  same  principle  as  an  ultimate 
purchaser.^ 

This  view  is  not  affected  by  the  case  of  Sayles  vs.  Blane.^ 
There  S.  sold  certain  railway  shares,  of  which  B.,  after  in- 
termediate sales,  and  without  any  privity  with  S.,  became 
purchaser.  S.  transferred  them  to  B.  by  deed.  B.  not 
having  registered  the  transfer,  S.  was  obliged  to  pay  a 
subsequent  call.  The  court  held  that  for  such  payment  S. 
could  not  maintain  an  action  against  B.  as  for  money  paid 
to  his  use.  The  sale  did  not  appear  to  have  been  made 
through  the  Stock  Exchange,  and  its  rules  and  usages  were 
not  noticed,  the  case  being  disposed  of  on  the  form  of  the 
action — the  court  intimating  that  the  plaintiff  had  a  cause 
of  action  against  the  defendant  for  a  failure  in  the  perform- 
ance of  a  duty  on  the  part  of  the  defendant  in  not  getting 
the  transfer  deed  registered. 

Another  case,  in  the  Queen's  Bench,^  should  also  be  men- 
tioned in  this  connection.  In  that  case  it  was  held  that  a 
Stock-jobber  who  had  agreed  to  "  take  in  "  shares  pur- 
chased by  a  fellow  Stock-jobber  from  a  Broker  acting  for 
a  principal,  and  who  had  failed  to  deliver  the  name  and 
address  of  a  person  into  whose  name  the  shares  were  to  be 
transferred,  was  directly  liable  to  the  vendor  for  calls  which 
the  latter  was  compelled  to  pay  by  reason  of  the  shares  re- 
maining in  his  name.  But  it  will  be  noticed  that  the  Brokers 
of  the  vendor  were  actuallv  brouo-ht  in  contact  with  the  in- 


'  Per  Blackburn,  J.,  Maxted  vs.        ^  14  Q.  B.  205. 
Paine  (2d  action),  L.  R.  6  Ex.  132,        '  Allan  vs.  Graves,  39  L.  J.  (n.  s.) 
167;  see  also  Humble  vs.  Langston,    157. 
7  M.  &  W.  517;  Walker  vs.  Bartlett, 
17  C.  B.  446. 
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tennediate  purchaser — the  second  Jobber — and  negotiated 
with  him  concerning  the  shares. 

VII.  Relation  between   Selling  Client,  or  Vendor,   and 
Ultimate  Purchaser,  or  Transferror,  and  Transferee. 

The  last  step  in  the  transaction  is  the  actual  deliver}^  of 
the  stock  or  securities  by  the  original  seller  to  the  ultimate 
purchaser.  This  portion  of  the  business  most  powerfully 
illustrates  the  influence  and  scope  of  the  usages  of  the 
Stock  Exchange  upon  the  contract. 

Ordinarily,  in  the  sale  of  property,  the  buyer  and  the 
seller  meet  and  consummate  the  transaction  in  ])erson,  or 
they  are  brought  into  contact  with  each  other  by  means  of 
Brokers  authorized  by,  and  acting  directly  for,  their  re- 
spective principals. 

The  usages  of  the  Stock  Exchange  produce  the  legal  par- 
adox of  a  vendor  selling  to  a  vendee  with  whom  he  does 
not  have  any  dealings,  either  personally  or  through  his 
immediate  Brokers,  and  who  frequently  is  not  in  existence 
in  his  character  of  purchaser  when  the  vendor  makes  the 
sale. 

Again,  ordinarily,  to  make  a  binding  contract  in  law, 
there  must  be  a  meeting  of  minds,  mutuality,  Avith  refer- 
ence to  the  same  subject-matter,  upon  the  same  terms  and 
price  ;  yet  a  Stock  Exchange  transaction  frequently  exhib- 
its a  sale  made  in  j^rceaenti  which  takes  effect  in  fiituro, 
the  place  of  the  first  vendee  being  frequently  filled  by  an- 
other person  or  persons  who  may  purchase  at  a  price  differ- 
ent from  that  at  which  the  first  vendor  originally  sold. 

All  of  these  seeming  incongruities  result  from  the  usages 
of  the  Stock  Exchange  and  the  peculiar  course  of  dealing 
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carried  on  there.  But  it  will  be  observed  that  the  rights  of 
a  vendor  are  not  in  any  way  infringed  or  diminished  by 
these  ramifications  of  business. 

"We  have  seen  that  a  sale  may  be  made  either  for  money 
or  for  the  account.  If  for  money,  the  transaction  is  con- 
cluded at  once ;  if  for  the  account,  a  vendor  who  launches 
a  sale  upon  the  Exchange  knows,  or  is  presumed  to  know, 
that  his  vendee  is  not  necessarily  the  person  to  whom  his 
Broker  originally  makes  the  sale,  but  may  be  a  different 
person  purchasing  from  some  intermediate  Jobber  at  a  subse- 
quent date,  and  to  whom  delivery  is  to  be  ultimately  made. 
The  legal  elucidations  of  the  relation  between  the  original 
vendor  and  the  ultimate  purchaser  have  grown  out  of  con- 
tests as  to  where  the  responsibility  for  "  calls  "  rested.  In 
this  connection  it  is  proposed  to  set  forth  the  principal  cases 
that  have  arisen  between  these  persons,  remarking  tliat  in 
the  case  of  the  sale  of  securities,  where  the  capital  is  fully 
paid  in,  no  such  contests  would  arise — the  purchaser  in  such 
event  merely  receiving  the  security,  and  the  seller  the  money, 
there  being  nothing  in  such  a  transaction  necessarily  differ- 
ent from  what  might  occur  in  the  sale  of  any  other  kind  of 
personal  property. 

The  leading  authority  in  England  upon  this  subject  is 
Hodgkinson  vs.  Kelly.'  There  A  bought  of  a  Jobber  on 
the  Stock  Exchange  shares  in  a  certain  company  ;  and  after- 
wards, the  company  in  the  meantime  having  stopped  pay- 
ment, B  sold  to  another  Jobber  shares  in  the  same  company 
at  a  lower  price  f(^r  th<;  same  settling-day.  On  the  name- 
day  A's  name  was  given  to  1>  as  the  purchaser  of  B's  shares. 

'L.    R.    6    Eq.    490.      .\s   to   .1    118.     See  also  Loring  vs.  Davis,  32 
tru.stoo'.s     rif;lit    to    iruleinnily,  see    Cli.  Div.  G25. 
Hardoon   vs.   Belilios,  (1901)  A.  C. 
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B  executed  a  transfer  of  the  shares  to  A,  and  delivered  the 
transfer  and  certificate  to  A's  Broker,  who  paid  tlie  price 
for  which  A  ])urchased  the  shares  ;  A  afterwards  repaid  his 
own  Broker  and  t()i»k  away  tiie  transfer  and  certificates, 
but  did  not  execute  the  transfer,  and  it  was  never  regis- 
tered, in  consequence  of  which  B  was  compelled  to  pay 
certain  "  calls."  B  brought  action  against  A  to  indemnify 
him  against  all  consequences  flowing  from  the  ownership  of 
the  shares  subsequent  to  the  execution  of  the  transfer. 

The  court,  per  Romilly,  M.  R.,  sustained  the  action,  and 
a  decree  was  entered  for  the  plaintiff.  The  court  held  that 
contracts  for  the  sale  of  shares  on  the  Stock  Exchange 
w^ere  not  like,  and  could  not  be  made  to  depend  on  exactly 
the  same  princi})les  as  were  applicable  to,  contracts  for  the 
sale  and  purchase  of  other  matters — sales  of  houses  and  the 
like  ;  but  when  a  man  sold  or  bought  shares  through  his 
Broker  on  the  Stock  Exchange,  he  entered  into  an  implied 
contract  to  sell  or  buy  according  to  the  customs  or  usages 
prevalent  in  that  body  ;  that  there  was  nothing  illegal  or  im- 
moral in  these  usages ;  that  a  person  by  ordering  a  transaction 
to  be  consummated  at  that  place  entered  into  a  contract,  not 
with  a  specified  person,  but  with  a  person  whose  name  is  to 
be  disclosed  afterwards,  when  the  transaction  is  complete. 
Lord  Romilly  said :  "  It  is  not,  as  has  been  supposed,  that 
the  seller  of  shares  constitutes  an  agent  to  find  out  and  enter 
into  a  contract  with  some  particular  buyer,  or,  on  the  other 
hand,  that  the  buyer  does  the  same  as  to  the  seller,  but  both 
parties  agree  to  be  bound  by  the  usage  of  the  Stock  Ex- 
change, Avhich  binds  both  parties  from  the  beginning, 
but  which  leaves  each  of  the  parties  to  the  eventual  con- 
tract ignorant  of  the  other  until  the  day  arrives  and  the 
instrument  of  transfer  is  executed.     It  was  put  in  argument 
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as  resembling  a  contract  by  which  A  sells  to  B,  B  to  C,  C 
to  D,  and  D  to  E ;  and,  at  the  request  of  B,  C,  and  D,  A 
executes  the  transfer  to  E  ;  but,  in  truth,  this  does  not  ap- 
pear to  me  to  put  the  case  sufficiently  high.  It  is,  in  my 
opinion,  an  engagement  entered  into  by  A  on  one  side,  and 
E  on  the  other,  that  through  the  instrmnentality  of  certain 
other  persons,  whoever  they  may  be,  certain  shares  shall  be 
sold  and  bought,  and  they  undertake  to  complete  the  con- 
tract with  the  person,  whoever  he  may  be,  who  buys  on  one 
hand,  and  sells  on  the  other."  The  court  held  that  these 
usages  were  founded  on  common-sense  and  common  honesty, 
and  that  it  was  of  no  importance  to  A  to  know  to  whom  his 
shares  are  to  be  transferred,  nor  is  it  to  B  to  know  from 
whence  the  shares  come.  Tlie  court  based  this  result  on  the 
cases  cited  in  the  notes.^  In  Sheppard  vs.  Murphy,^  which 
was  an  action  in  equity,  brought  by  a  vendor  against  an 
ultimate  purchaser,  the  court  held,  in  answer  to  the  argu- 
ment that  there  was  no  privity  between  the  plaintifif  and 
the  defendant,  that  the  nature  of  a  transaction  on  the  Stock 
Exchange  by  which  a  vendor  of  securities  was  brouglit  into 
contact  with  an  ultimate  purchaser  was  not  a  contract  be- 
tween the  possessor  of  a  thing  at  the  time  and  another 
party  for  the  delivery  of  a  specific  thing,  but  a  contract 
that  the  person  who  entei's  into  it  sliaU,  upon  the  day  on 
which  it  is  to  be  performed,  procure  persons  to  do  a  thing 
that  he  undertakes  sliall  be  done,  and  that  upon  that  occa- 
sion the  person  who  is  to  receive  this  thing,  and  not  until 
that  day,  shall  pay  these  persons,  atid  not  the  ])erson  who 

'  Grisscll  vs.  Bristowe,  L.  R.  3  Ch.  vs.  Murphy,  Ir.  Rrp.  1    Eq.  490;  s. 

App.  112;  Hawkins  vs.  Maltby,  L.  c.  on  appfal,  16  W.  R.  OlS. 

R.  3  id.  188;  Evans  vs.  Wood,  i>.  R.  '10   W.    R.    948,    overruling   Ir. 

5  Eq.  0,  and  1hpTrishr;LSf,Shfpp;ird  Mcp.   1    Eq.  490. 
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has  made  the  bargain  at  all.  In  other  words,  if  A  had 
bought  one  hundred  shares  from  one  hundretl  different 
persons,  he  could  have  walked  to  the  office  of  the  vendee's 
Broker  with  liis  hundred  men  at  his  back,  each  with  a  trans- 
fer of  one  share  in  his  pocket,  and  he  could  have  said  to  the 
vendee's  Brokers,  "  Here  are  the  shares,  now  pay  to  each 
man  his  aliquot  portion  of  this  sum  ;  that  is,  buy  every 
share  just  at  that  ])rice  I  am  willing  to  sell  it  to  you  for, 
from  the  persons  who  have  come  here  to  deliver  them." 
But  upon  the  Stock  Exchange  a  symbolical  mode  of  pro- 
ceeding has  been  adopted  to  prevent  the  necessity  of  the 
above  course — viz.,  giving  a  "  name  ;  "  and,  when  the  name 
is  given,  transfers  of  the  shares  are  made  to  the  vendee,  and, 
without  occupying  the  time  of  all  these  parties,  the  whole 
thing  is  done  by  this  simple  process,  which  is  not  open  to 
any  charge  of  illegality  or  objection. 

In  one  case '  A  sold  to  a  Stock-jobber,  and  J'>  purchased 
from  X,  five  shares  in  a  joint-stock  company.  According 
to  the  practice  of  the  Stock  Exchange,  N  gave  to  A,  the 
original  vendor,  the  name  of  B  as  the  purchaser,  and  the 
transfer  of  the  shares  from  A  to  B  was  executed  by  A  and 
B,  and  the  purchase-money  paid  by  B  to  A  ;  but  B  was 
prevented,  by  accidental  absence  from  home,  from  sending 
the  transfer  for  registration  until  after  the  company  had 
stopped  pavment.  B's  name  was  not  registered,  and,  A's 
name  appearing  on  the  books,  the  latter  was  compelled  to 
pay  certain  calls.  B  was  held  liable  for  these  calls  and  to 
indemnify  A  against  future  liability  in  respect  to  the  shares. 

This  question  was  again  directly  in  issue  in  a  case^  in 
which  a  bill  was  filed  by  a  vendor,  to  compel  an  ultimate 

'  Evans  vs.  Wood,  L.  R.  o  Eq.  ^  Hawkins  vs.  Maltby,  L.  R.  4  id. 
9.  572. 
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purchaser  to  take  shares  which  he  had  bought  through  the 
vendor's  Broker,  and  upon  which  a  call  had  been  made. 

The  action  was  resisted  on  the  ground  that  the  Jobber 
had  had  no  dealings  with  the  vendor,  and  that  there  was  no 
privity  between  them.  The  court  overruled  this  objection, 
saying :  "  The  defendant  first  insists  that  there  is  no  privity 
between  himself  and  the  plaintiffs,  the  original  vendors. 
Undoubtedly,  upon  the  original  transaction,  there  was  not ; 
but  .  .  .  though  the  plaintiffs  did  not  in  the  first  instance 
agree  to  sell  to  the  defendant,  nor  the  defendant  to  pur- 
chase from  the  plaintiffs,  yet  w^hen  afterwards  they  were 
brought  together,  and  the  defendant  agreed  to  take  the 
transfer  and  carried  away  the  certificates,  he  adopted  the 
whole  contract  and  became  the  purchaser." 

This  view  was  sustained  upon  appeal,^  Lord  Chelmsford,  L. 
C,  saying  that  "  he  [defendant]  knew  that  shares  frequently 
passed  through  several  hands  before  they  came  into  posses- 
sion of  the  actual  purchaser,  to  whom  the  transfer  would  be 
made  ;  and  he  knew  that  the  transfer  would  not  be  made 
by  the  person  from  whom  he  purchased,  but  by  the  holder 
of  the  shares," 

In  Davis  vs.  Haycock  ^  the  defendant  had,  on  the  14th  day 
of  April,  1866,  bought,  through  his  Broker,  of  one  G.,  a  Job- 
ber, fifty  shares  in  O.  G.  &  Co.  The  shares  were  bought 
for  the  27th,  but  were  afterwards  carried  over  to  the  next 
account-day,  the  15th  of  May,  G.  paying  backwardation. 
On  the  16th  of  May,  the  plaintiff,  through  his  Broker,  sold 
to  G.  for  immediate  delivery  thirty  shares  in  the  same  com- 
pany. On  the  10th  of  May  the  company  stopped  payment, 
and  the  next  day  a  winding-up  ))etiLion  was  presented.    On 

»  L.  R.  3  Ch.  App.  188.  ^  L.  R.  4  Ex.  373. 

60 
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the  14tli  of  May  (llic  name-day)  the  dofendant's  Brokers, 
as  purchasing  Brokers,  issued  a  ticket  for  the  shares  in  his 
name  to  the  selling  Joldx'i'.  The  Johhcr,  in  conformity 
with  the  usages  of  the  Stock  Exchange,  divided  the  defend- 
ant's ticket,  and  lianded  to  the  plaintiff's  Broker,  in  part 
performance  of  his  contract,  a  ticket  containing  defendant's 
name  as  purchaser  of  ten  shares.  The  transfer  of  the  shares 
\vas  duly  executed  by  the  i)laintiff,  and,  together  with  the 
certificates,  were  finally  delivered  to  the  defendant,  who 
retained  the  same. 

After  the  company  stopped  payment,  the  directors  re- 
fused to  register  any  transfer.  Two  calls  were  made  after 
the  stoppage,  which  plaintiff,  whose  name  remained  on  the 
register,  was  compelled  to  pay.  An  action  at  law  was 
brought  to  recover  the  amount  of  these  calls.  The  defend- 
ant  contended  that  there  was  no  privity  of  contract  between 
the  parties,  and  that  the  contracts  made  with  the  Jobber  by 
each  of  the  parties  were  entirely  separate  and  independent, 
had  never  been  consolidated,  and  sought  to  distinguish  the 
cases  of  Hodgldnson  vs.  Kelly  and  Hawkins  vs.  Maltby  from 
that  action. 

There  was  a  division  of  the  court,  two  of  the  judges, 
Kelly,  C.  B.,  and  Pigott,  B.,  holding  that  plaintiff  was  en- 
titled to  judgment,  and  Cleasby  and  Channel,  BB.,  dissent- 
ing from  that  view  on  the  ground  that  the  plaintiff  had  no 
remedy  at  law,  but  not  denying  that  the  plaintiff  was  en- 
titled to  relief  in  equity. 

As  the  usages  of  the  Stock  Exchange  are  expressly  incor- 
porated into  all  transactions  which  take  place  there,  the 
better  view  would  seem  to  be  that  advanced  in  the  opinion 
of  Kelly,  C.  B. 

"Without   giving    any    more   cases    in   detail,  the    result 
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of  the  decisions  seems  to  establish  the  following  proposi- 
tions : 

First.  A  contract  between  the  vendor  and  the  ultimate 
purchaser  is  complete  when  a  ticket  containing  the  name  of 
the  purchaser  has  been  delivered  by  his  authority  to  the 
vendor,  and  he  has  accepted  the  name,  indicated  that  ac- 
ceptance by  receiving  the  purchase-money,  or  in  some  other 
definite  manner. 

Second.  Although,  in  the  case  of  Stephens  vs.  Medina,^  it 
was  decided  that  where  registered  shares  are  transferable 
only  by  deed  it  is  the  duty  of  the  purchaser  to  tender  to  the 
vendor  a  transfer-deed,  duly  executed,  as  a  condition  prece- 
dent to  enforcing  the  contract,  yet  it  is  the  usage  of  the 
Stock  Exchange  for  the  seller  to  prepare  a  deed  at  the  ex- 
pense of  the  purchaser.  A  tender  of  this  deed,  duly  ex- 
ecuted, must  be  made  before  the  purchase-money  can  be 
demanded. 

Third.  The  transferror  is  not  bound  to  procure  the  con- 
sent of  the  directors  (if  required)  to  the  registration  of  the 
transfers,  because  the  contract  of  sale  is  not  made  condi- 
tional on  the  insertion  of  the  purchaser's  name  on  the  list  of 
shareholders.- 

Fourth.  The  transferror  is  liable  to  account  to  the  trans- 
feree for  all  dividends  or  any  bonus  or  new  shares  which  he 
may  have  received,  or  which  may  have  been  issued  to  him 

'  4  Q.  B.  422;  followed  by  Bowlby  formerly   thought   to   be    the   rule 

vs.  Bell,  3  C.  B.  284.  (Bermingham     vs.     Sheridan,     32 

^  Lindley  on  Company  Law  (6th  Beav.  660) ;  this  case  cannot,  how- 

ed  ),  696;  Stray  vs.  Russell,  El.  &1  ever,  be  relied  on  in  determining 

E.  88S;  Paine  vs.  Ilutchiii.son,  3  Ch.  contracts  on  the  Stock  Exchange,  as 

App.  38S;  Evans  vs.  Wood,  L.  R.  h  has   been    admitted   by   the   judge 

Eq.  9;  Ilodgkinson  vs.  Kelly,  L.    H.  wlio  decided  it.     See  also   London 

6  id.  490;  Holmes  vs.  SymoMS,  I.,.  R.  Eoiindciis    .\ssociation     vs.    Clarke, 

13   id.    66,   although  this   was  not  20  Q.  B.  D.  .576. 
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in  riirht  of  the  shares  which  ho  has  contracteil  to  sell  while 
his  name  remained  on  the  register.^  The  principle  upon 
which  the  courts  act  is,  that  from  the  time  a  contract  is  en- 
tered into  the  transferror  becomes  a  trustee  of  the  security 
for  the  immediate  buyer  or  his  vendee  or  nominee,  and 
therefore,  until  registration  is  completed,  occupies  the  tech- 
nical position  of  legal  OAvner,  without  any  beneficial  inter- 
est in  the  subject-matter  of  the  trust. 

Fifth.  As  a  result  of  the  principle  just  alluded  to,  the 
transferee  is  bound  to  pay  all  calls  and  to  assume  all  other 
liabilities  accruing  after  the  contract  is  made,-'  although  the 
transfer-deeds  are  never  executed  by  the  transferee,  it  being, 
as  we  have  seen,  the  duty  of  the  transferee  to  have  the 
transfer-deeds  executed  and  registered.^ 

Sixth.  "VVe  have  already  seen  that  the  real  buyer  of  the 
shares  is,  when  discovered,  liable  to  indemnify  the  seller 
although  his  name  has  not  been  passed  as  the  ultimate  pur- 
chaser, but,  instead  thereof,  the  name  of  some  real  or  ficti- 
tious person  being  inserted. 

^  Black  vs.  Homersham,  4  L.  R.  '  Id.  and  cases  heretofore  cited; 

Ex.  Div.  24;  Stewart  vs.  Lupton,  22  Morris  vs.  Cannan,  4  De  G.  F.  &  J. 

W.  R.  855.  581 ;  Cheale  vs.  Ken  ward,  3  De  G.  «fe 

'  Evans  vs.  Wood,  L.  R.  5  Eq.  9;  J.  27;  Wynne  vs.  Price,  3  De  G.  &  S. 

Hawkins  vs.  Maltby,  3  Ch.  App.  188  310. 
on  appeal  from  4  L.  R.  Eq.  572. 
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Chapter  XI. 

THE  PARIS  BOURSE. 

/.  History  of  the  Bourse. 
II.  Agents  de  Change. 

III.  Coulissiers. 

IV.  Nature  of  Transactions, 

I.  History  of  the  Bourse. 

The  Paris  Bourse  is  an  association  whose  history  can  be 
traced  back  for  several  centuries;  and  one  can  find  in  the 
early  authors  of  France  many  complaints  of  the  noisy  and 
turbulent  gatherings  of  the  money-changers  and  Brokers  in 
different  streets  of  Paris,  until  finally,  in  the  beginning  of 
the  fourteenth  century,  public  convenience  demanded  that 
these  public  assemblages,  which  interfered  with  the  orderl}^ 
traffic  of  the  capital,  should  be  confined  to  a  certain  locality. 
Accordingly,  in  February,  1304,  it  was  ordered  that  the 
"  Change  de  Paris,"  the  nucleus  of  to-day's  Bourse,  be  es- 
tablished at  the  Grand  Pont,  on  the  side  of  La  Greve,  be- 
tween the  Great  Arch  and  the  Church  of  St.  Leufroy.^ 
From  the  Grand  Pont  it  was  first  transferred  to  the  large 
court  of  the  Palais  de  Justice,  before  the  Galerie  Dauphine ; 
but,  as  tran.sactions  grew  in  volume,  every  space  assigned 
U)  the  Broker  had  to  make  place  for  a  larger  one." 

'  Bedarride,  Droit  Commorcial,  G,    la  spc'-ciilation  d(''ploya  sa  tontc  dans 

133.  la  r\u\;  sur  los  Itonls  faiificux   dcs 

'Or,  "chass(';e  d'lm  local  public,    ruisseaux  ou  ('IktcIki  uii  rcfu.iic  dans 


1046  Stock-brokers  and  Stock  Exchanges. 

The  history  of  the  Bourse  shows  many  successive  strug- 
gles iigainst  hostile  decrees  of  changing  governments,  all 
impelled  by  a  general  public  sentiment  which  appeared  to 
regard  its  doings  as  noxious  and  immoral.  The  specula- 
tive excitement  created  by  John  Law  in  1720  attracted  such 
hosts  of  stock  speculators  to  the  I'xjurse  that  the  Brokers 
had  to  go  from  the  narrow  Kue  Quincainpoix',  where  they 
then  were,  to  the  Place  Vendome,  and  soon  after  to  the 
gardens  of  the  Hotel  de  Soissons.'  It  appears  that  owing 
to  these  frequent  changes  of  locality  the  Brokers,  instead  of 
having  fixed  offices,  occupied  temporary  booths  or  stands 
in  these  gardens,  for  which  500  francs  monthly  rent  was 
asked,2  and  the  demands  even  at  that  figure  could  not  be 
supplied. 

In  consequence  of  the  condition  of  the  country  caused  by 
the  schemes  of  Law  in  1720,  an  arret  du  conseil  ordered  the 
suppression  of  the  Bourse,  then  situated  in  the  Hotel  de 
Soissons.^  But  this  suppression,  caused,  as  we  have  seen, 
by  the  collapse  of  the  Law  bubble  in  stocks,  lasted  only 
four  years;  for  in  September,  1724,  by  an  arret  du  conseil, 
the  Bourse  was  given  a  legal  character,  and  it  was  decreed 
that  an  Exchange  should  be  estabhshed  with  its  official 
quarters  at  the  Hotel  de  Nevers,^  where  transactions  in 
stocks  and  merchandise  might  be  made  through  sixt}'  agents 
de  change,  to  be  appointed  by  the  King,  according  to  the 
provisions  of  an  edict  previously  made  in  the  month  of 
January,  1723.'^      And  it  was  especially  prohibited  to  hold 

les  repaires  obscure  des  bouges  et  '  Bedarride,  Droit  Comm.  6. 

des    cabarets     environnants." — M.  'Id.  9. 

.TeannotteBoz(5rain,  La  Bourse,  t.  1,  *  Buch^re,      Operations      de      la 

p.  16,  Xo.  18.  Bourse,  7. 

'  Buchere,  Operations  de  la  '"  Bedarride,  Droit  Comm.  9,  10. 
Bouree,  7. 
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anv  iratherins;  for  stock  dealing's  at  aiiv  place  other  than 

,,00  o  t>       ± 

the  regular  Bourse  under  penalty  of  a  heavy  fine.  It  was 
also  forbidden  to  announce  by  voice  or  sign  the  price  of  any 
security  with  a  view  of  putting  its  quotation  up  or  down  ; 
and  every  Broker  violating  this  provision  was  to  be  liable 
to  a  fine  of  6000  Hvres,  while  private  persons  were  to  be 
punished  b}^  being  forever  excluded  from  the  Bourse.^ 
The  alleged  object  of  this  strange  regulation  was  "  to  main- 
tain the  order  and  tranquillity  of  the  Bourse,  so  that  every 
one  might  transact  his  affairs  uninterruptedly."  '^  But  these 
and  other  hostile  provisions  proved  inoperative,  and  were 
subsequenty  repealed. 

The  Bourse  continued  its  location  at  the  Hotel  del^evers 
until  the  year  1793,  when  it  was  closed  by  a  decree  of  the 
27th  of  June  of  that  year.^  Its  suppression,  however, 
caused  by  the  turmoils  of  the  Revolution,  was  of  but  short 
duration,  for  b}^  a  decree  of  the  very  same  year  it  was  re- 
established. By  the  terms  of  the  latter  all  persons  in 
Paris,  as  well  as  in  other  cities  where  there  were  Bourses, 
were  prohibited  from  making  operations  of  a  designated 
character  in  any  places  except  those  where  the  authorized 
Bourses  were  held.  After  these  decrees  the  Paris  Bourse 
was  temporarily  installed  in  the  Church  of  the  Little 
Fathers,  whence  it  was  removed  first  to  that  part  of  the 
Palais  Royal  now  occupied  by  the  Galerie  d'Orleans,  and 
subsequently  to  the  Convent  of  the  Daughters  of  St, 
Thomas.  Here  it  remained  until  it  obtained  possession  of 
its  present  building,  of  which  Napoleon  I.  laid  the  corner- 
stone, but  which  was  not  finished  till  the  end  of  1S2G.'    The 

'  IV^darride,  Droit  Comrn.  32.  '  Rufh('To,      Op^'rations     de     la 

^  Id.  Bourse,  7. 

Md.  8. 
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State  furnished  the  ground  for  the  building,  while  the  city 
of  Paris  partly  paid  for  the  cost  of  its  erection,  which  was 
over  8,000,000  francs,'  of  which  sum  the  Corapagnie  des 
Agents  de  Change  contributed  3,000,000  francs.'"* 

II.  Agents  de  Change. 

The  functions  of  the  Stock-broker  in  France  are  princi- 
pally regulated  by  the  76th  article  of  the  Commercial  Code 
of  that  country.  We  give  the  article  in  full  in  the  notes. 
By  this  article  the  legally  constituted  agents  de  change  have 
the  sole  right  ^  to  negotiate  public  and  other  securities  sus- 
ceptible of  quotation,  and  also  bills  of  exchange  and  other 
commercial  instruments.  Concurrently  with  merchandise 
Brokers,  they  were  also  empowered  to  negotiate  for  the 
sale  or  purchase  of  metallic  values,  but  by  usage  the  deal- 
ings were  confined  to  gold  and  silver  in  coin  or  bars.'*  The 
legal  status  of  the  agent  de  change  is  quite  unique.  lie  is 
a  government  officer  in  one  sense  of  the  word,  and,  though 
a  public  functionary,  he  is  yet  mainly  amenable  to  the  dis- 
cipline of  the  Governors  (Chambre  Syndicale)  of  the  Bourse, 
whose  powers  appear  to  be  almost,  if  not  quite,  as  autocratic 

'  P.  Larousse,  Dictionnaire  Uni-  gociations  des  effets  publics  et  au- 

versel,  1145.  tres   susceptibles    d'etre   cot^s;   de 

'See  article  entitled  "The  Paris  faire  pour  le   compte  d'autrui  les 

Bourse,"    by    E.     Friend   in    the  n(5sociations  des  lettrcs  de  change 

Forum,  October,  1901.  ou  billets,  et  de  tous  papiers  com- 

'  Except  in  so  far  as  this  exclu-  mer<;ables,    et    d'en    constater    le 

siverisht  has  been  curtailed  as  to  the  cours.     Les  agents  de  change  pour- 

conliessjers  by  the  compromise  ar-  ront  faire,  concurremment  avec  les 

rangpment  of  1901,seepost,  p.  1058.  courtiers  de  marchandises,   les  r\6- 

*  Bedarridc,    Droit    Comm.    202.  gociations,  et  le  courtage  des  ventes 

"Art.  76.  Les  agents  de  change,  con-  ou  achats  de  matiercs  metalliques. 

stitues  de  la  maniere  prescrite  par  la  lis  ont  seuls  le  droit  d'en  constater 

loi,  ont  seuls  le  droit  de  faire  les  ne-  le  cours." 
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as  those  of  the  Governors  of  the  London  or  the  Xew  York 
Stock  Exchange.^  And  the  government  has  a  supervising 
authority  to  see  that  the  proceedings  of  the  Bourse  are  car- 
ried on  in  conformity  witli  the  requirements  of  the  law  and 
good  order  ;  but  in  all  disputes  and  questions  affecting  the 
rights  and  interests  of  the  Brokers,  the  decisions  of  the 
Chamhre  Syndicale,  or  Governing  Committee,  chosen  by 
the  Bourse,  are  generally  final.*  The  number  of  agents  de 
change  in  each  city  is  regulated  by  a  decree  of  the  State 
upon  the  proposition  of  the  Minister  of  Finance.  At  Paris 
this  number  was  fixed  at  sixty  by  a  royal  ordinance  of  the 
29th  of  May,  1816,  which  has  never  since  been  modified.^ 
The  agents  de  change  are  nominated  by  the  chief  executive 
power.  They  are  obliged  to  reside  in  the  place  where  they 
exercise  their  functions,  which  becomes  their  legal  domicile.'' 
The  rules  of  admission  require  that  the  agent  de  change 
must  be  a  French  citizen,  or  a  naturalized  foreigner,  twenty- 
five  years  of  age,  and  that  he  must  produce  a  certificate  of 
ability  and  integrity  signed  b}'^  the  chief  members  of  sev- 
eral bankino:  and  commercial  houses  in  orood  standino:.  In 
Paris  the  presentation  of  the  candidate  by  tlie  Chambre 
Syndicale  is  addressed  directly  to  the  IVIinister  of  Finance.^ 
The  argents  de  change  can  present  their  successors,  with  the 
approval  of  the  nominating  power  ;  but  the  government 
has  expressly  reserved  the  right  to  augment  or  reduce 
their  number.  In  the  event,  however,  of  their  number  be- 
ing increased,  the  new  members  would  be  obliged  to  pay  a 

'  Buch^re,      Op(5rations     de     la  '  Buchorc,      Operations     de     la 

Bourse;  Goirand's  Fr.  Com.   Law,  Bourse,  30. 

131.     See  Rules  of  Paris  Bourse  in  Md.  31. 

Appendix.  '  Id.  31  ;  ri()iriiiur.s  French  Com- 

'  Id.  mercial  Law,  117. 
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sum  to  be  Ueteriiiiiied  by  the  iniiiister,  to  be  distributed 
among  the  old  members  as  an  indemnity  for  the  diminution 
of  the  value  of  their  offices.  On  tlie  other  hand,  if  the  num- 
ber is  decreased,  it  is  the  usage  to  ti\  an  indenmifi cation  sum 
which  shall  be  paid  by  the  other  members  to  their  associate 
or  associates  who  may  retire  at  the  instance  of  the  govern- 
ment.^ The  agents  de  change  are  governed  by  seven  of 
their  members,  elected  annually,  who  are  called  syndics, 
and  constitute  the  Chambre  Syndicale.  Before  entering  on 
his  functions,  the  Broker  must  take  an  oath  before  the  Tri- 
bunal of  Commerce,  in  due  form,  and  he  must  also  pay  into 
the  treasury  of  the  Bourse  his  cautionment,  or  guarantee, 
of  250,000  francs.  Previous  to  1862  this  was  only  125,000 
francs,  having  been  raised  to  that  figure  gradually  in  the 
course  of  time  from  very  small  amounts.  In  Lyons  the 
cautionraent  is  only  40,000  francs ;  in  Marseilles  and  Bor- 
deaux, 30,000  francs ;  in  Toulouse  and  Lille,  12,000  francs; 
and  in  the  smallest  Bourses  as  low  as  4000  francs.  The 
object  of  the  cautionment  is  to  secure  the  Clients  of  the 
Broker.^  It  is  a  pledge  of  the  Broker's  good  conduct,  and 
for  the  Clients'  indemnification  for  any  loss  occasioned  by 
the  error  or  fault  of  the  agent  de  change.  It  is,  in  fine,  a 
fund  held  for  any  judgments  that  may  be  pronounced 
against  him.^  The  cautionraent  must  be  kept  intact.** 
Thus,  for  instance,  if  it  should  be  adjudged  that  a  Broker 
owed  a  Client  100,000  francs,  and  the  Chambre  Syndicale 
paid  over  that  amount  to  the  aggrieved  party,  the  agent  de 
change  in  question  would  be  compelled,  in  order  to  retain 

*  Buch^re,     Operations     de     la       ^  BMarride,  Droit  Comm.  173. 
Bourse,  31.  'Id.  174. 

^  Buchere,      Opc^rations     de     la 
Bourse,  40,  41. 
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his  membership,  to  bring  his  cautionraent  again  up  to  the 
full  amount  of  250,000  francs. 

The  agent  de  change  is  also  required  to  contribute  50,000 
francs  to  a  common  fund,  which  is  called  caisse  commune, 
and  which  the  Bourse  employs  in  aiding  and  extricating 
from  their  difficulties  such  of  its  members  as  may,  through 
no  fault  or  wrong-doing  of  their  own,  find  themselves  in  a 
temporarily  embarrassed  financial  position.^  And  it  seems 
that  millions  of  francs  have  been  spent  by  the  Paris  Bourse 
in  this  manner,  only  a  portion  of  which  has  ever  been  re- 
paid by  the  agents  de  change.  This  common  fund,  which 
was  first  instituted  in  1819,  has  grown  to  be  very  consider- 
able in  amount ;  and,  when  not  in  use  for  its  actual  pur- 
poses, it  is  profitably  employed  by  the  governors,  in  their 
discretion,  in  time  loans,  effected  through  "  turns  "  in  stocks, 
by  which  it  yields  a  very  large  interest  to  the  Bourse.''^  The 
Chambre  Syndicale,  which  administers  the  funds,  makes  a 
report  twice  a  year  to  the  Bourse  as  to  the  results  of  its 
operations,  and  a  dividend  from  the  profits  is  usually  de- 
clared in  July  and  December  of  every  year.*^ 

The  Chambre  Syndicale  presides  over  the  fortnightly  set- 
tlements through  two  of  its  delegates  appointed  for  the 
purpose.''  Under  a  law  enacted  in  181G,  the  Chambre  Syn- 
dicale has  power  to  suspend  a  member  pending  their  inves- 
tigation into  any  charges  which  may  have  been  brought 
against  him,  to  impose  a  fine,  or  propose  his  expulsion,  if 
they  regard  his  offence  as  one  of  sufficient  gravity  for  such 
an  extreme  measure.  Its  decisions,  in  cases  of  dispute  be- 
tween members,  or  between  members  and  their  Clients,  are 
subject  to  appeal    to    the   Tribunal   de   Commerce,  if  the 

'  BMarridf;,  Droit Comm.  174, 175.        ■'  Id.  170. 

'  Id.  175.  *  Rules  in  Appendix. 
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question  is  one  of  civil  jui-isdiction,  and  to  tlie  action  of 
the  police  authorities  if  a  criminal  offence  is  involved. 

In  a  case  decided  in  1827,  in  which  a  Broker — Sandrie- 
Vincourt  by  name — had  been  expelleil  for  having  failed  (his 
doubtful  financial  position  having  been  brought  to  the  atten- 
tion of  the  Chambre  Syndicale  as  early  as  1822),  the  Cour  de 
Paris  decided  that  the  Chambre  Syndicale  could  not  be 
held  liable  for  not  having  suspended  him  sooner,  and  the 
court  rejected  the  claim  that  the  agents  de  change  collect- 
ively, and  the  members  of  the  Chambre  Syndicale  individ- 
ually, were  legally  responsible  for  the  loss  inflicted  upon 
the  bankrupt  Broker's  creditors.^ 

Expulsion  alone  can  deprive  a  member  of  his  own  right 
to  present  the  name  of  his  successor,  and  thus  practically 
to  sell  his  "  seat."''^ 

As  must  have  been  inferred  from  the  above,  the  agent  de 
change  has  a  vested  interest  in  the  Bourse,  of  which,  as  al- 
ready stated,  only  an  expulsion  for  moral  delinquency  can 
deprive  him.  As  there  are  only  sixty  of  these  function- 
aries, they  are  generally  men  of  large  capital,  doing  a  most 
extensive  and  valuable  business. 

In  case  of  the  Broker's  failure,  the  creditoi-s  are  entitled 
to  present  the  name  of  his  successor ;  and  if  the  latter  be 
approved  by  the  Bourse  and  confirmed  by  the  government, 
it  is  to  him  the  creditors  must  look  for  their  indemnifica- 
tion. 

The  same  rule  holds  good  in  the  case  of  the  death  of  a 
member,  where  either  the  heirs  or  creditors,  as  the  case  may 
be,  have  the  right  to  present  a  successor  to  the  vacant  seat ; 
and  the  latter,  if  accepted,  reimburses  those  presenting  him 

'Bodarride,    Droit    Comm.    188,        =  Id.  151. 
189,  190. 
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for  its  value  by  the  payment  of  such  a  sura  as  they  may 
agree  upon. 

Proper  caution  is  expected  to  be  used  by  the  Chambre 
Syndicale  in  placmg  new  securities  on  the  list ;  and  in  order 
that  the  Bourse  may  not  be  committed  to  the  soundness  of 
any  new  security,  it  is  generally  placed  on  the  so-called 
"  non-official  "  list  until  it  shall  have  received  the  approval 
of  the  Ministry  of  Finance  as  being  worthy  of  official  quo- 
tation.^ 

Owing  to  the  enormous  growth  of  financial  operations,  it 
was  found  indispensable  to  increase  the  number  of  persons 
allowed  to  exercise  the  functions  of  agents  de  change  ;  and 
hence,  by  a  decree  made  in  October,  1859,  each  of  these 
sixty  functionaries  was  permitted  to  have  one  or  two  clerks, 
who,  under  the  rules  established  by  the  Chambre  Syndicale, 
might  exercise  the  power  of  his  employer  at  the  Bourse.^ 

The  agents  de  change  may  also  associate  with  themselves 
capitalists  as  partners  to  share  in  the  profits  and  losses  aris- 
ing from  the  exercise  of  their  functions,  and  the  sale  of 
their  offices,  and  such  partners  are  usually  interested  to  the 
extent  of  from  one-fourth  to  one-tenth  of  the  invested  capi- 
tal. The  agent  de  change  must  himself  be  the  owner  of 
one- fourth  of  the  property  value  of  '"^charge"'  or  "^ea^," 
and  the  amount  of  the  cautionnient.  These  partnerships 
are  only  permitted  in  Bourses  provided  with  a  parquet  (or 
space  specially  appropriated  to  the  agents  de  change)^  a  crier, 
and  an  official  list.  Besides  that  of  Paris,  there  are  only 
four  or  five  other  Bourses  in  France  provided  with  a  par- 
quet? 

'  B6darrid(',  Droit  Comm.  1S.5,  ^  Goirand's  French  Com.  Law, 
186.  118. 

'Id.  109. 
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The  commissions  of  the  cujents  de  change  are  fixed  by  the 
Cbambre  Syndicale.  In  the  absence  of  a  law,  local  custom 
or  special  agreement,  the  buyer  and  seller  pay  the  commis- 
sion in  equal  shares.  Agents  de  change  are  prohibited  from 
receiving  more  than  the  established  rates,  under  the  penal- 
ties attaching  to  extortion,  or  to  charge  a  lower  sum  under 
pain  of  censure,  suspension  or  expulsion.*  For  the  rates  at 
present  allowed  see  Rules  of  the  Paris  Bourse,  in  the  Ap- 
pendix. 

III.  The  Coulissiers. 

The  entirely  inadequate  number  of  agents  de  change  for 
the  immense  transactions  in  stocks,  led  to  the  formation  of 
the  Coulisse,  comprising  a  vast  number  of  unauthorized,  or 
"  curbstone,"  Brokers,  as  they  are  called  in  Kew  York.^ 
The  Avord  coulisse,  in  its  ordinary  theatrical  sense,  means 
the  wings  of  the  theatre  hidden  from  the  spectator's  view, 
where  the  actors  stand  before  coming  on  the  stage.'*  Its 
curious  application  in  designating  the  part  of  the  Bourse 
unauthorized  by  law  was,  according  to  Fremery,  derived  in 
this  manner  :  In  one  of  the  ancient  places  of  reunion  as- 
signed to  the  Bourse,  there  was  a  passage  separated  by  a 
partition  from  the  space  where  the  commergants  assembled. 
This  passage  extended  to  the  very  enclosure  of  the  Brokers  ; 
and  the  men  who  made  transactions  with  each  other,  with- 
out the  intervention  of  the  regular  Brokers,  habitually  oc- 
cupied it.     It  was  called  the  Coulisse,  and  those  frequenting 

'  Goirand's  Fr.  Com.  Law,  130.  tantes  operations  en  effets  publics 

'" On  appelle  coulisse  la  reunion  et    rentes    sur    I'dtat"    (Bedarride, 

de  speculateurs  qui  n<^<iocient  entre  Droit  Comm.  104). 

eux,  ou  par  I'intermediare  d 'agents        '  Littre,      Dictionnaire      dc      la 

de   change   non-commissionnes,   de  Langue  Fran^aise,  841. 

nombreuses  et  souvent  fort  impor- 
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it  coulissiers}  The  developuient  of  the  Coulisse,  which  is 
as  ancient  as  the  Bourse  itself,  was  at  first  strenuously  com- 
bated by  the  regular  Brokers.  An  edict  of  1716  sought  its 
suppression,  followed  by  another  several  years  later,  which 
instituted  the  functions  of  the  agents  de  change.  Ten  3'ears 
later  another  royal  decree  was  hurled  against  "  the  individ- 
uals without  authority,"  to  translate  its  language,  "  who  in- 
troduce themselves  in  the  Bourse  under  the  title  of  agents 
de  change^  and  make  transactions  between  each  other  which 
are  prejudicial  to  the  integrity  of  commerce  and  the  public 
safety."  ^  But  the  Coulisse  struggled  with  wonderful  per- 
sistency against  the  attacks  of  the  Bourse  ;  and  neither 
fines  nor  imprisonment,  nor  repeated  prohibitions  of  its 
meetings  by  the  government,  could  vanquish  the  irrepres- 
sible coulissier.  The  Revolution,  with  its  destruction  of 
monopolies,  made  the  profession  of  agent  de  change  free,^ 
and  the  Coulisse  then  disappeared  for  a  time  ;  but  as  soon 
as  the  monopoly  was  re-established  in  the  year  1801,  it  re- 
appeared. The  struggles  of  the  agents  de  change  against 
their  unauthorized  rival — the  Coulisse — were  so  unavailino: 
for  many  years  that  down  to  1859,  when  by  a  legal  decision 
it  was  suppressed,  it  may  be  said  to  have  enjoj^ed  an 
almost  official,  though  certainly  somewhat  troubled,  ex- 
istence. The  government  always  took  its  severest  meas- 
ures against  the  Coulisse,  and  seemed  to  hold  it  responsible, 
when  disastrous  events  produced  a  panicky  decline  in  the 
public  funds.  Thus,  in  1819,  when,  owing  to  legislative 
changes  of  a  radical  character  and  a  deficit  of  one  hundred 
millions  in  the  budget,  the  five  per  cent  rente  declined  in  a 
few  days  from  71  francs  50  centimes  to  65  francs  lo  centimes, 

'  Larousse,    Dictioiinain;   I'riivor-        '  IV-darridc,  Droit  Coiiiin.  105. 
.s<;l,  307.  ■'  Decree  of  Marcli  17,  1791. 
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the  assemblages  of  the  Coulisse,  which  then  held  its  reunions 
in  the  Passage  ties  Panoramas,  were  at  once  prohibited.  The 
Coulisse  then  migrated  to  the  Boulevard  deGand  and  to  the 
Cafe  Tortoni,  and  Avas  allowed  to  remain  unmolested  for 
four  years  ;  but  in  lSii;5,  when,  owing  to  threatening  politi- 
cal clouds,  the  five  per  cent  rente  fell  in  eight  days  from  87 
francs  G5  centimes  to  78  francs  30  centimes,  the  Coulisse  was 
again  held  responsible,  and  visited  with  the  severity  of  the 
Tribunals.  In  October,  18iO,  when  the  bombardment  of 
Beyrout  by  the  English  fleet  was  commenced,  the  five  per 
cent  rente  fell  from  106  francs  to  101  francs,  and  the  re- 
unions at  the  Cafe  Tortoni  were  again  prohibited.  A  few 
days  after  a  recovery  began,  and  the  Coulisse  resumed  its 
operations.^ 

In  18i2  the  Bourse  formally  instituted  proceedings 
against  the  Coulisse  before  the  Prefet  de  Police,  Avho  re- 
ported, however,  to  the  ]\[inistry  of  Finance  that  the  Cou- 
lisse did  not  encroach  upon  the  domain  of  the  Bourse,  be- 
cause no  stocks  actually  changed  hands  through  their 
transactions,  which  were  simply  bets  on  what  the  jn-ice  of 
a  security  at  the  Bourse  would  be  on  a  given  day.^  In 
1850,  on  the  publication  of  an  apocryphal  message  by  the 
then  President  of  the  liepublic,  subsequently  the  Emperor 
Louis  Napoleon,  the  rente  fell,  in  the  dealings  of  tlie  Cou- 
lisse, 3  francs  before  the  meeting  of  the  Bourse,  and  once 
more  the  Coulisse  was  proscribed.  But  only  eight  days 
elapsed  when  it  again  reassembled  in  the  Casino  de  la 
Chaussee  d'Antin.  From  this  asylum  it  was  driven  in 
1853,  when  a  fall  of  3  francs  in  the  dealings  on  the  Coulisse 
greeted  the  first  news  of  the  departure  (jf  tlie  French  fleet 

'  Larousse,  Dictionnaire,  Univer-       '  Bodarride,  Droit  Comm.  106. 
sel,  307,  308. 
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for  the  East.  Thence,  until  1859,  Paris  beheld  the  spectacle 
of  the  Coulisse  in  full  blast,  in  the  mornings  from  11  to  1, 
and  in  the  evenings  from  8  to  10,  before  the  Passage  de 
rO[)era.^ 

This  brings  us  to  the  critical  year  of  1859,  when  the  Cou- 
lisse was  suppressed  by  law  ;  and  it  should  be  remembered 
that  during  all  this  time  its  transactions  invariably  required 
the  co-operation  of  the  I'egular  agents  if  an  actual  transfer 
of  stocks  was  to  be  effected.  Every  cujent  de  change  had 
his  coulissier  •  and  it  was  said  to  be  a  custom  among  the 
agents  de  change^  if  they  received  orders  from  their  Clients 
which  they  regarded  as  ill-judged,  to  direct  their  coulissiers 
to  purchase  what  they  had  sold,  or  to  sell  what  they  had 
bought,  for  their  Clients.^ 

In  1859,  through  the  instrumentality  of  the  Chambre 
Syndicale,  not  less  than  twenty-six  coulissiers  were  con- 
victed of  usurping  the  functions  of  the  agents  de  change^  and 
condemned  to  pay  a  fine  of  10,500  francs  each,  and  their 
appeal  was  rejected  by  the  Cour  de  Cassation.^  This  was 
a  very  serious  blow  to  the  Coulisse,  the  histoiy  of  which 
will  always  be  one  of  the  most  interesting  features  of  the 
record  of  the  Paris  Bourse.  It  had  its  own  rules  and 
usages,  though  these  were  of  a  far  more  informal  character 
than  those  of  the  Bourse,  and  admission  to  its  ranks  was  ob- 
tained by  presentation  by  some  of  the  older  members,  and 
the  tacit  consent  to  the  reception  of  the  new-comer  by  the 
others.  At  the  time  of  the  decision  of  1859  above  alluded 
to,  it  included  the  members  of  two  hundred  banking-houses 

'  Larousse,   Dictionnaire  iriiivcr-  tliiH  proceeding  is  called  "discount- 
Bel,  308.  irifi"  or  "copporinu;"  a  Client. 

'  M.   Jeannotte   Bozf'raiii,    De   la  MV-darridc,    Droit    Comm.    108, 

Bourse,    No.    11.'").     In    .NCw    ^'ork  100. 
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of  great  solidity,  ami  sixty  of  these  occupied  themselves 
solely  with  operations  in  rentes.  The  smaller  commissions 
charged  by  the  coulissiers,  and  their  quicker  mode  of  oper- 
ating, had  caused  their  transactions  to  grow  so  enormously 
as  to  overshadow  those  of  the  regular  Brokers,  and  notwith- 
standing the  severity  of  the  punishment  inflicted  upon  them, 
the  coulus'wrs  reorganized  themselves,  and  continued  their 
unauthorized  operations  in  the  open  market  till  1898,  when 
by  a  bill  introduced  by  M,  Fleury-Eanvarin,  which  became 
law,  foreigners  were  prohibited  from  acting  as  jobbers,  and 
any  person  not  an  aye)it  de  change  was  forbidden  to  deal 
in  officially  quoted  securities  except  French  rentes.  Every 
person  acting  as  an  intermediary  in  such  securities  was 
obliged  to  produce  a  stamped  document  from  an  agent  de 
chang(\  on  whose  behalf  he  was  obliged  to  act.  The  result 
was  that  the  voidissler  became  a  mere  agent  of  the  recognized 
Broker,  and  in  consequence  many  of  them  emigrated  to  Brus- 
sels, London  and  Berlin.  This  caused  a  serious  falling  off  in 
the  business  done  on  "  Change,"  and  in  February,  1901,  a  w^^ 
arrangment  was  effected  by  which  the  coxdhf<icr  was  legally 
recognized,  and  given  a  special  space  inside  the  Bourse. 
The  functions  of  the  coidissiers  are  to  solicit  business  for 
the  agents  de  change^  and  to  act  as  intermediaries  between 
the  public  and  the  agents  de  change,  Avho  share  their  com- 
missions with  the  coidissiers.  Applications  for  admission 
to  the  new  body  are  carefully  examined.  A  cash  posses- 
sion of  100,000  francs  is  required  in  the  intended  dealer  in 
bonds,  and  a  further  sum  of  500,000  francs  if  he  wishes  to 
operate  in  stocks.' 

'  Sec    interestinji  articles  by    E.    "Journal    of    Political    Economy," 
P>iend  in  "The  Forum"  for  Octo-    p.  536  (September,  1898). 
ber,   1001.  and  bv  G.  Francois  in  6 


N.atiire  of  Transactions.  1059 

IT.  Natnre  of  Transactions. 

The  transactions  of  the  Paris  Bourse  are  substantially 
similar  to  the  dealings  on  the  London  Stock  Exchange,  ex- 
cept that  the  operations  are  more  diversified.  There  are 
two  settling-days  each  month.^ 

There  are  two  principal  species  of  securities  dealt  in  on 
the  Bourse — les  nominatifs  and  les  porteun — viz.,  either  reg- 
istered or  to  bearer.  The  delivery  of  the  security  to  bearer 
is  a  suflBcient  transfer  of  the  property.  For  the  registered 
securities  the  seller  must  sign  a  declaration  which  transfers 
the  property  to  the  buyer,  whose  name  is  mentioned  on  the 
declaration.  These  declarations,  called  "  transfer-sheets," 
are  furnished  by  the  companies,  and  can  generally  be  sent 
to  the  seller  for  signature  when  he  does  not  live  in  Paris, 
with  the  words  "  good  for  transfer,"  written  in  his  own 
hand- writing,  preceding  his  signature.  But  in  those  secu- 
rities which  require  that  the  transfer  should  be  signed  on 
the  books  of  the  company,  the  seller  must  sign  at  the  chief 
office  or  headquarters ;  or,  if  he  does  not  live  in  Paris,  he 
must  send  a  power  of  attorney,  with  his  securities,  authoriz- 
ing the  person  to  whom  they  are  sent  to  effect  the  transfer. 

There  is  in  French  bonds  a  third  species  of  security  which 
partakes  of  the  nature  of  the  two  former,  and  which,  for 
that  reason,  is  called  "  mixed  securities."  They  are  regis- 
tered, and  the  title  to  them  can  only  be  transferred  by  a  dec- 
laration signed  by  the  seller  ;  but  they  are  furnished  with  cou- 
pons to  bearer  which  can  Ije  detached  from  the  security, 
and  on  the  presentation  of  which  the  sum  therein  mentioned 
{arrerages)  will  be  paid. 

The  transactions  of  the   French    Bourse  are  either  for 

'  See  rules  in  Appendix, 
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money  or  for  the  jiccount,  and  in  respect  to  the  settlement 
or  adjustment  of  the  contracts  do  not  substantially  vary  from 
the  course  of  the  London  Exchange. 

The  most  numerous  dealings  on  the  Bourse  are  for  the 
account,  and  are  settled  by  the  payment  of  differences. 
These  transactions  are  known  under  the  general  designation 
of  ^''des  operations  d  terine.--  To  sell  or  buy  securities  "« 
terme'''^  indicates  on  the  part  of  those  who  make  the  operation 
the  intention  to  delay  the  execution  of  the  contract  until  a 
determinate  period.  The  time  when  contracts  of  this  nature 
mature  and  are  settled  is  known  on  the  Bourseas"Zi<^^^^W«- 
tionr 

Ordinarily,  in  the  past,  there  has  been  but  one  liquidation, 
which  occurred  at  the  end  of  the  month.  But  when  the 
financial  or  political  situation  is  such  to  create  very  active 
movements  on  the  Bourse,  two  settling-days  are  resorted  to 
for  the  greater  number  of  securities,  and  this  seems  to  have 
been  the  case  for  a  long  time  past.  These  liquidations  are 
had  on  the  1st  and  16th  of  each  month. 

The  operations  d  terms  ma}'  be  made  at  the  option  of  the 
Client  either  for  the  ensuing  liquidation  or  for  any  follow- 
ing. And  these  operations  can  be  made  for  a  terra  longer 
than  is  embraced  within  the  next  ensuing  settling-days: 
thus,  in  the  case  of  securities  for  which  monthly  settling- 
davs  are  fixed,  tlx?  liquidation  can  be  deferred  beyond  that 
period,  while  the  same  holds  good  with  reference  to  those 
securities  for  which  two  settling-days  per  month  are  al- 
lowed. 

The  operations  d  terme^  or  for  the  account,  are  of  two 
species — "  les  marches  dferme  ''  and  "  les  marches  apr'nne.''^ 

To  buy  or  sell  ferrne  is  where  one  binds  himself  to  re- 
ceive or  deliver,  up(»n  a   certain  day,  a  designated  number 
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of  shares  at  a  fixed  price.  In  this  species  of  operations  the 
loss  is  not  limited,  but  is  subject  to  tlie  extremest  fluctua- 
tions of  the  market.^ 

The  operations  a  prime^  on  the  other  hand,  are  those 
where  tlie  loss  is  limited  to  a  fixed  sum.  The  contract  is  d 
prime  whenever  the  price  is  followed  by  the  word  dont. 
For  instance,  A  buys  fifty  shares  d  terme  at  the  price  of 
1055  francs  each,  "  dont  10."  This  means  that  A's  loss  is 
limited  to  10  francs  ])er  share ;  for  if,  at  the  expiration  of 
the  contract,  the  shares  should  be  worth  only  say  1030 
francs  each,  A  can  abandon  \\\Qppi^f^&  at  a  loss  of  500  francs ; 
whereas,  if  the  operation  had  hQQwfemie,  he  would  have 
lost  1250  francs.^ 

The  "  rSponse  des  primes  "  is  the  declaration  by  the  buyer 
of  his  intention,  or  not,  to  avail  himself  of  his  option.  If 
the  transaction  is  maintained,  the  purchase  becomes  fixed, 
"  un  ad lat  fennel  On  the  Paris  Bourse,  however,  there  is 
no  formal  declaration,  as  the  official  quotations  are  regarded 
as  indicating  of  themselves  the  intention  of  the  buyer.^ 

These  contracts  are  mere  options,  and  this  entire  system  of 
dealings  has  been  assailed  as  illegal  and  pernicious.  It  is  re- 
lated that  when  Xapoleon  I.  had  before  him  one  of  the  gov- 
ernors (syndic)  of  the  Bourse,  this  functionary,  in  defending 
its  operations,  said  :  "  Sire,  if  my  water-carrier  is  at  my  door, 
would  he  commit  a  wrong  in  selling  me  two  barrels  of  water 
instead  of  only  the  one  which  he  has  with  him  ?  Of  course 
not,  because  he  is  alwa^^s  certain  to  find  another  barrel  of 
water  in  the  river.     Well,  sire,  at  the  Bourse  there  is  a  river 

'  B<^darride,    Droit    Comm.    101;  102;     Goirand's    Fr.    Com.     Law, 

Goirand's  Fr.  Com.  Law,  122,  1.32,  133. 

133.  '  R<5durride,  Droit  Coniin.  103. 

'  TV-riarrid.-,     Droit    Coiiiui.     101, 
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of  rentes."' '  But,  notwithstanding  the  attacks  upon  these 
option  contracts,  the  Coui-  de  Cassation,  in  1800,  finally  de- 
cided that  the  dealings  on  the  Bourse  for  future  delivery  are 
valid,  provided  that  an  actual  delivery  of  the  securities  is 
contemplated,  and  they  are  not  made  as  mere  pretexts  for 
gambling  operations.  And  in  this  respect  the  French  law 
agrees  with  the  doctrine  laid  down  by  the  courts  of  England 
and  the  United  States.'-^ 

There  are  various  other  operations,  a  full  description  of 
which  would,  however,  exceed  the  space  assigned  to  this  chap- 
ter. One  of  the  most  popular  is  the  report.  The  report  in- 
dicates an  operation  which  consists  of  a  simultaneous  purchase 
and  sale  for  different  periods  of  time,  and  assimilates  itself  to 
what  is  commonl}'  known  in  New  York  as  the  "  turning  "  of 
stocks.  Thus  a  capitalist  who  on  the  same  day  buys  rente  for 
69  francs,  cash,  and  sells  it  at  69  francs  45  centimes,  payable 
at  the  end  of  the  month,  will  gain  the  difference  between  the 
two  amounts  as  the  interest  on  his  money.  Again,  specula- 
tors often  desire  to  prolong  their  operations  beyond  the  set- 
tling-day, and  then  the  B  rokers,  who  make  this  branch  of 
operations  a  specialty,  will  renew  or  carry  over  the  contract 
on  the  payment  by  the  operator  of  a  certain  difference  called 
report?  In  the  latter  sense,  the  report  would  seem  to  corre- 
spond to  what  in  England  is  known  as  the  "  carrying  rate  " 
for  stocks.* 

As  the  cours  moyen,  or  average  market  price,  of  any  se- 
curity on  a  given  day  is  of  great  importance  in  adjusting 
settlements,  the  rule  has  been  established  that  the  average 

'  Bddarride,  Droit  Comm.  81 .  '  Dictionnaire    de    la    Conversa- 

^Id.    108;    Goirand's    Fr.    Com.    tion,  604. 
Law,   125.  *  See   Goirand's  Fr.    Com.   Law, 

122. 
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between  the  highest  and  lowest  prices  of  the  day  shall  be 
considered  the  cours  moyen} 

In  concluding  this  work  the  author  may  be  again  permit- 
ted to  remark  that,  in  the  determination  of  contests  between 
Stock-brokers  and  their  Clients,  the  courts  have  in  most  in- 
stances drawn  largely  upon  the  rules  of  law  governing  the 
relation  of  principal  and  agent.  Those  rules,  however, 
will  not  always  apply  ;  for  cases  will  doubtless  arise  out 
of  transactions  in  stocks,  so  anomalous  and  novel,  when 
contrasted  with  the  ordinary  dealings  of  principal  and 
agent,  as  to  render  it  incongruous  and  impossible  to  apply 
the  principles  of  law  which  govern  the  latter  relation. 
From  this  condition  of  affairs  there  will  gradually,  in 
process  of  time,  grow  up  a  body  of  law  Bui  generis  in  its 
nature,  and  into  which  will  be  incorporated  many  of  the 
usages  of  Stock-brokers  and  Stock  Exchanges. 

'  Larousse,  Dictionnaire  Universel,  1144. 
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Contracts,  transinissiou  of  notice  to  close, 

"  closed  ''  umler  rule,"  re-establishmeut, 

"  ''  '•         "         action  chairman, 

Communications  to  Exchange, 

Consolidated  Exchange,  .... 

Damages  for  default,        .... 
"        not  to  be  deducted, 

Debts  unmatured, 

Deceased  member,  membership  may  be  sold 
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Dealing  in  other  than  official  iiours, 
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Dividends, 
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Exchange,  government  of, 
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"  quorum  of, 
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Executive  power,  how  vested. 
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Finances  of  Exchange,  . 
Fiuunce,  Com.  uu,  . 
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Principal  shull   compare, 
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CONSTITUTION. 
RULES  FOR  THE  GOVERNMENT  OF  THE  EXCHANGE. 


ARTICLE  I. 

TITLE,    OBJECTS. 

The  title  of  this  Association  shall  be  the  "  New  York  Stock 
Title.  Exchange." 

Its    object    shall   be    to    furnish    Exchange    rooms  and  other 
facilities     for   the    convenient  transaction   of    their 

Objects. 

business  by  its  members,  as  brokers  ;  to  maintain  high 
standards  of  commercial  honor  and  integrity  among  its  members; 
and  to  promote  and  inculcate  just  and  equitable  principles  of 
trade  and  business. 

ARTICLE  II. 

government. 

The  government  of  the  Exchange  shall  be  vested  in  a  Govern- 
ing Committee,  composed  of  the  President  and  the 

How  vested 

Treastu'er  of  the  Exchange,  and  of  forty  INIembers, 
elected  in  the  manner  hereinafter  provided.  Tlie  members  of 
the  Governing  Committee,  and  the  Secretary,  shall  be  the  otticers 
of  the  Exchange. 

ARTICLE    III. 

goveknin(;    committee. 

Section   1.  Tlie  Members  of  the  Governing  Committee  shall 
\>f  «lividt'd  into  fonr  chisses,  each  class  consist inir  <>f 

ClaBsificatioii. 

ten   nicMibcrs,    us    follows:   first  class,    to  liold   ollice 
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for  one  year;   second  class,  for  two  years;   third  class,  for  three 
years ;    fourth  class,  for  four  years. 

Sec.  2.  The  Goveruin<2;  Committee  shall  determine  the  man- 
ner and  form  by  which  its  proceediugs  shall  be  con- 
ducted ;  appoint  and  dissolve  all  Standing  or  other 
Committees;  define,  alter  and  regulate  their  jurisdiction  as  stated 
in  this  instrument ;  have  original  and  supervisory  jurisdiction  over 
any  and  all  subjects  and  matters  referred  to  said  Committees ;  it 
may  direct  and  control  their  actions  or  proceedings  at  any  stage 
thereof,  and  shall  tr}'  all  charges  against  members  of  the  Ex- 
change and  punish  such  as  may  be  found  guilty.  It  shall  have 
entire  control  of  the  finances  of  the  Exchange  and  fix  the  amount 
of  fees  and  compensation  to  be  paid  to  members  of  Committees, 
to  Officers  of  the  Exchange  and  to  appointees  of  the  Governing 
Committee.  It  may  require  of  all  officers  or  appointees  of  the 
Exchange  a  good  and  sufficient  bond  to  secure  the  faithful  per- 
formance of  their  duties.  The  Governing  Committee  shall  be 
vested  with  all  other  powers  necessary  for  the  government  of  the 
Exchange,  the  regulation  of  the  business  conduct  of  its  members, 
and  the  promotion  of  its  welfare,  objects  and  purposes. 

Sec.  3.  A  Member,  who  shall  be  absent  from  three  consecu- 
Removaisfor  ti^'*^  regular  meetings  of  the  Governing  Committee, 
abseuce.  without  having  been  excused  by  the  President,  may 

be  declared  by  a  two-thirds  vote  of  the  existing  members  of  the 
Committee,  to  be  no  longer  a  Member. 

Sec.  4.  All  vacancies  occumng  in  the  Governing  Committee 
Vacancies  shall  be  filled  bv  said  Committee  until  the  ensuing  an- 
been  filled,      ^ual  election. 

Sec.  5.  No  member  of  the  Governing  Committee  shall  be  dis- 
qualified from  participating  in  any  meeting,  action  or 
proceeding  of  any  kind  whatever  of  said  Committee, 
by  reason  of  being  or  having  been  a  member  of  a  Standing  Com- 
mit'tee  or  Special  Committee  which  has  made  prior  inquiry,  ex- 
amination or  investigation  of  the  subject  under  consideration. 
Nor  shall  any  member  of   any  Standing  or  Special  Committee  be 


Disabilities. 
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disqualified,  b}'  reason  of  such  membership,  from  acting  as  a 
member  of  the  Governing  Committee  upon  any  appeal  from  any 
decision  of  such  Standing  or  Special  Committee.  But  no  member 
shall  participate  in  the  adjudication  of  any  case  in  which  he  is 
personally  interested. 


Sec.  6.  A  majority  of  all  the  existing  member  of  the  Gov- 
erning Committee  shall  be  necessary  to  constitute  a 
quorum. 


Quorum 


Sec.  7.  Any  hearing  or  trial  may  be  adjourned,  from  time  to 
Ajourned  time,  by  the  Governing  Committee  in  its  discretion  ; 
meetiugs.  ^^^^  ^^^^  member  thereof,  who  shall  not  have  been 
present  at  every  meeting  of  said  Committee  at  which  evidence  is 
taken,  or  at  which  an  accused  member,  or  a  member  whose  con- 
duct is  involved  in  the  hearing,  is  heard,  shall  participate  in  the 
final  decision. 

CaUing  Sec.  8.  In  the  absence  of  both  the  President  and 

absenc^of"  Vice-Presideiit,    any  ten  members  of  the  Governing 

and  vfc^e- ^"^^  Committee  may  call  a  meeting  thereof  by  written  an- 

Prt-sident.  uouncement  from  the  rostrum. 

Sec.  9.  In  the  case  of  the  temporar^'^  absence,  or  inability  to 
Mayciiooso      act,  of  both   the  President  and    "N^ice-President,   the 

Acting 

President.        Governing   Committee  may  choose  an  Acting  Presi- 
dent of  the  Exchange ^>ro  tew. 

Sec.  10.  The  Governing  Committee  shall  at  its  first  regular 
Shall  desig-  meeting  in  Juue  of  each  year,  designate  counsel  for 
nate  counsel,  ^j^^  Exchange ;  such  counsel  to  be  employed  at  the 
pleasure  of  said  Committee. 

ARTICLK    IV. 

president. 

Section  1.  The  executive  power  of  the  Kxchange  shall  be 
Executive        vested  \u  llic.  Pr(!si(l(!iit,  wlio  sh;ill  diicM-f    the  onf'orce- 

Power  of 

Exchange.        UH'.ui  of  tlir   lilies  and   rc^uhitions  and  have  the  care 
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of  all  its  interests.  Ho  may  preside  over  the  Exchange  when- 
ever he  shall  so  elect,  and  shall  be  the  presiding  officer  of  the 
Governing  Committee. 

Sec.  2.  The  PresicU'nt  may  call  special  meetings  of  the  Ex- 
May  call  change,  and  of  the  Governing  Committee.  He  shall 
meetings.  call  Special  meetings  of  the  Exchange,  upon  the  -writ- 
ten request  of  one  hundred  members,  and  special  meetings  of  the 
Governing  Committee,  upon  the  written  recjuest  of  ten  members 
of  said  Committee. 

Sec.  3.  Should  special  exigencies  require,  the  President  may 
May  appoint    appoint  committees  at!  intprhn,  to  act  until  the  regular 

Committees  •    ^  ^  ^ 

ad  interim,      appointments  are  made. 


ARTICLE  V. 

VICE-PRESIDENT. 

Section  1.  The  Governing  Committee,  at  its  first  meeting 
How  after  every  annual    election,    shall  choose   from    its 

Chosen.  Members  a  Vice-President  of  the  Exchange. 

Sec.  2.  The  Vice-President  shall,  in  the  absence  of  the  Presi- 
Powersand  dent,  assume  all  the  functions  and  powers,  and  dis- 
duties.  charge  all  the  duties  of  the  President. 

ARTICLE  VI. 

TREASURER. 

Section  1.  It  shall  be  the   duty  of  the  Treasurer  to  receive, 

and  acting  under  instructions  from  the  Finance  Corn- 
Duties.  ,  ,  „  1     T    1  I.    .1 

mittee.  to  take  charge  of  and  disburse  moneys  ot  the 
Exchange.  He  shall  present  to  the  (Joverning  Committee  at  its 
first  regular  meeting  in  May  of  each  year  a  report  of  the  finances 
of  the  Exchange  for  the  twelve  months  ending  Ajjiil  30  preced- 
ing. He  shall  be  a  member  of  the  Finance  Committee,  and  a 
Trustee  of  the  Gratuity  Fund. 
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Sec.  2.  In  the  event  of  failure,  neglect  or  inability  of  the 
Treasurer  Treasurer,  for  any  reason,  to  execute  the  duties  of 
pro  tem.  j^j^  q^^qq^  the  Finance  Committee  shall  appoint  one  of 

its  members,  who,  togetlier  with  either  the  President  or  Vice- 
President,  shall  act  as  Treasurer  pro  tem. 

ARTICLE  VII. 

SECRETARY. 

Section  1 .  It  shall  be  the  duty  of  the  Secretary  to  record  in  a 
book  of  minutes,  the  proceedings  of  the  Exchange,  and 

X)uti6S 

take  charge  of  the  book  and  papers  of  the  Association. 
He  shall  be  the  Secretary  of  the  Governing  Committee  and  of  the 
Standing  Committees.  He  shall  conduct  the  correspondence  of 
the  Exchange  and  shall  keep  a  ledger  containing  the  names  of  all 
the  members  with  dates  of  their  admission  and  transfer  of  mem- 
bership. He  shall  be  the  Accountant  of  the  Exchange,  and  shall 
perform  such  other  duties  as  the  Governing  Committee  may  di- 
rect. 

ARTICLE  VIII. 

CHAIRMAN  AND  ASSISTANT  CHAIRMAN. 

Section  1.  The  Governing  Committee  may  appoint  a  Chair- 
man, who  shall  hold  his  position  subject  to  the  pleas- 
ure  of  said  Comnuttee.     it  shall  be  his  duty  to  preside 
over  the  Exchange  during  business  hours,  maintain  order,  enforce 
the  rules,  impose  fines,    and  perform  such  other  duties  as  the 
Committee  of  arrangements  may  direct. 

Sec.  2.  The  Chairman  shall  not  be  permitted  personally  to 
shau  not        buy    Or  sell   securities   upon   tlie    floor  of   the   Ex- 

deal  in  se- 
curities, change. 

Sec.  3.  The  Committee  of  Anangements  may  appoint  an  As- 

ABsiHtant         slstant   Chairman,  who  shall   liold  his  position   sub- 
ject to  the  pleasure  of  said  Committee,  and  perforin 


Chalrinan. 


SUCil   < 


uties  as  said  Committee  may  direct. 
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ARTICLE  IX. 

ELECTIONS. 

Section  1.  The  annual  election  of  the  Exchange  shall  be  held 
Annual  on  the  second  Monday  of  May  ;   at  which  time  there 

election.  shall  be  elected  by  ballot  a  President,  a  Treasurer,  and 

a  Secretary,  each  for  the  term  of  one  year ;  a  Trustee  of  the  Gratu- 
ity Fund  for  the  term  of  five  years  ;  and  ten  Members  of  the  Gov- 
erning Committee  for  the  term  of  four  years ;  also  members  to 
fill  any  vacancies  which  may  have  occurred  during  the  preceding 
year  either  in  the  Trustees  of  the  Gratuity  Fund  or  in  the  Govern- 
ing Committee. 

In  each  case  the  member  receiving  the  highest  number  of  votes 
for  any  office  or  position  shall  be  declared  elected  thereto. 

Sec.  2.  At  said  election  there  shall  also  be  chosen  a  Nominat- 
Nominating  i"o  Committee  to  consist  of  five  members,  not  officers 
Committee.  ^^  ^|jg  Exchange.  It  shall  prepare  and  report  to  the 
Exchange,  on  or  before  the  second  Monday  of  April  in  the  fol- 
lowing year,  nominations  for  all  the  offices  or  positions  Avhich 
are  to  be  filled  at  the  ensuing  annual  election.  They  shall  hold 
oflftce  for  one  year,  and  any  vacancy  in  the  Committee  shall  be 
promptly  filled  by  the  remaining  members. 

Sec.  3.  Any  member  of  the  Exchange,  in  good  standing,  shall 
Right  to  be  entitled  to  vote  at  any  election  or  meeting  of  the 

^°*«-  Exchange. 


Quorum 


Sec  4.  When  the  Exchange  shall  be  assembled  for  the  trans- 
action of  business  other  than  dealing  in  securities,  a 
majority  of  all  the  members  shall  constitute  a  quorum. 

ARTICLE  X. 

ELIGIBILITY — VACANCY    IN  OFFICE. 


Section  1 .  No  person  shall  be  eligible  to  any  oflace  in  the  Ex- 

Eiigibiiity       chanije,  or  to  tlie  position  of  Chairman  or  Assistant 

to  office  or  ''  ,  ,     .,  ,  i       ,  •  ^    i  •        i 

position.  Chairman,  who  shall  not  ))e,  at  the  time  of  his  elec- 

tion or  appointment,  a  member  in  good  standing. 
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Sec.  2.  The  expulsion,  suspension  or  transfer  of  membership 
of  a  member  holding  any  office  or  position,  to  which 

Suspension  \  •    ^     i       i     n  .. 

of  members     he  has  been  either  elected  or  appointed,  shall  create  a 
office'(fr  vacancy  therein  which  shall  be  filled  as  provided  in 


position. 


these  rules. 


Sec.  3.  In  the  event  of  the  refusal,  failure,  neglect  or  inability, 
Bemovai  of  ot  an  officer  of  the  Exchange,  to  discharge  the  duties 
officers.  ^£  YxiQ  office,  or  for  any  good  cause,  of  the  sufficiency 

of  which  the  Governing  Committee  shall  be  the  sole  judge,  said 
Committee  shall  have  power,  by  a  two-thirds  vote  of  all  its  ex- 
isting members,  to  remove  said  officer  and  declare  the  position 
held  by  him  to  be  vacant. 

Sec.  4.  In  case  a  vacancy  shall  occur  in   the  office  either  of 
President,  Treasurer  or  Secretary,  a  new  election  by 

Filling  va-  *^ 

canciesby       ballot  shall  be  held  forthwith  to  fill  such  vacancy  for 

election. 

the  unexpired  term. 

Sec.  5.  In  case  of  vacancy  in  the  office  of  Vice-President,  the 
Filling  va-       same  shall  be  filled  by  the  Governing  Committee  at 

c&iicics  bv 

appointment,   its  ncxt  meeting  after  the  vacancy  occurs. 

Sec.  6.  Every  appointee,  clerk  or  employee  of  the  Exchange 
Removal  of  shall  hold  his  office,  place  or  position  only  during  the 
Appointees,  pleasure  of  the  authority  by  which  he  was  appointed  ; 
and  he  may  be,  at  any  time,  removed,  dismissed  or  discharged 
by  a  majority  vote  of  the  Committee  by  which  he  was  appointed, 
or  by  a  like  vote  of  the  Governing  Committee. 


ARTICLE  XI. 

STANDING  committees. 

Section  1.  Promptly  after  eucli  annual  election,  the  Govern- 
standiiig  hig  Committee  shall  appoint  from  its  Members  the 
'commiiiees.     f,^ii,,^^.j,,^.  Standing  Coiiunittees  : 

First. — A  Comniiltce  of    Arrangements,   to  consist  of   seven 
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members.     It  shall  have  the  general   care   aud   supervision  of 
the  Exchange,  enforce  all  rules  and  regulations  ueces- 

Conimittee  "- 

of  Arrauge-     sarv  to  the  couduct  of  business,  to  good  order  and 

niems. 

the  comtort  of  the  members,  and  consider  all  com- 
plaints of  violation  of  said  rules.  It  shall  control  and  regulale 
the  quotation  service  and  all  telegraph  or  telephone  connection 
with  the  Exchange.     It  shall,  except   as  herein  otherwise  ex- 

presslv    provided,    appoint,   dismiss    and   determine 

Duties.  r  V      I  '        rr  7 

the  number,  duty  and  pay,  of  all  employees,  and  pro- 
vide all  supplies  for  the  Exchange  and  make  all  necessary  repairs 
to  its  building. 

Second. — A  Committee  on  Admissions,  to  consist  of  fifteen 
Committee      members.     All  applications  for  membership,  and  all 

on  Admis-  '  *■ 

fiious.  applications  of  suspended  members  for  reinstatement 

to  their  i)rivileges,  shall  be  referred  to  this   Commit- 

Duties.  '  ° 

tee. 
The  affirmative  vote  of  two-thirds  of  the  entire  Committee  shall 
be  necessary  to  elect  to  membership,  or  to  reinstate  a  suspended 
member. 

No  application  for  readmission  of  a  person  who  has  ceased  to 
be  a  member  of  the  Exchange  through  violation  of  its 

Application  i  'T  «  , 

for  read-  Constitution,  or  for  tlie  reinstatement  of  a  memtier 
who  has  been  suspended  under  Sec.  2,  Article  XVI, 
shall  be  considered  by  this  Committee,  unless  said  person  has 
obtained  the  consent  of  two-thirds  of  the  members  of  the  Gov- 
erning Committee  present,  when  such  application  is  considered. 

Third. — An  Arbitration  Committee  to  consist  of  nine  mem- 
Arbitration  bcrs.  It  shall  investigate  and  decide,  when  properly 
Committee,  ^j-^ught  before  it,  all  claims  and  matters  of  difference, 
arising  from  contracts  subject  to  the  rules  of  the  Exchange,  be- 
tween members  of  the  Exchange  or,  at  the  instance  of  a  non- 
member,  between  members  and  non-members.  The  Committee 
may  dismiss  any  case,  and  refer  the  [)arties  to  their  remedies  at 
law,  and  it  shall  so  refer  them  upon  the  joint  request  of  the  con- 
testants.    The  decision  of  this  Committee  shall  be 

Duties. 

final  in  all  cases,  unless  an  appeal  shall  be  taken  by  a 
member  of  the  Committee,  as  in  these  rules  provided,  or  in  cases 
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involving  a  sum  of  $2,500  or  over,  when  either  party  may  appeal 
within  ten  days  to  the  Governing  Committee  ;  upon  such  appeal, 
the  Governing  Committee  may  finally  adjudicate  the  case,  rele- 
gate the  parties  to  their  remedies  at  law,  or  direct  a  rehearing  by 
the  Arbitration  Committee. 

A  non-member  making  a  claim  shall  execute  an  agreement  to 
Claims  pre-      abide  by  the  rules  of  the  Exchange,  and  also  a  full 
mm-mein-        release  of  said  claim,  and  shall  deliver  them   to  the 
®'*'  Chairman    of    the  Arbitration   Committee,  who  shall 

keep  them  in  trust  to  abide  the  result  of  said  arbitration  and  de- 
liver them  to  the  defendant  in  any  of  the  following  cases  : 

(ft.)  In  case  the  plaintiff  shall  fail  to  appear  before  the  Arbi- 
Reiease  to  be    tration  Committee  within  such   time  as  said  Commit- 

delivered  to 

defendant.       tee  shall  designate. 

(b.)  In  case  judgment  shall  be  rendered  for  said  defendant  by 
the  Arbitration  Committee. 

(o.)  In  case  the  defendant  shall  pay,  or  offer  to  pay,  to  the 
claimant  the  amount  of  judgment  rendered  in  his  favor,  and  shall 
have  filed  with  the  Chairman  satisfactory  evidence  of  such  pay- 
ment or  proffered  payment. 

In  case  judgment  shall  be  rendered  against  any  member  of  the 
Release  to       Exchange,  which  he  neglects  to  pay,  or  if  the  case  be 

be  delivered       ,.        .         ,       ,  ,        ,  ,     n    i  i     ■.  -■ 

to  plaintiff,  dismissed,  then  such  release  shall  be  canceled  and  re- 
turned to  the  plaintiff. 

Foi/rth. — A   Committee  on  Clearing-IIouse  to  consist  of  five 

Committee  members.  It  shall  have  general  charge  of  the  Clear- 
on  Clearing- 

House.  ing-House  of  the  Exchange  and  the  business  thereof, 

and  sliall  from  time  to  time  designate  tiie  securities  to  be  cleared. 
It  may  determine  the  amount  of  salary  or  compensation  to  be 
paid  to  oflScers  and  employees  of  the  Clearing-House  and  make 
expenditures  from  its  funds  for  the  conduct  of  its  business.  It 
shall  make  monthly  liiiancial  reports  to  the  Finance  Committee. 

Flffh. — A  Committee  on  Commissions  to  consist  of  five  mem- 
Committe.-       bers.     It  shall  enforce  the  rules  rehiting  to  commis- 

on  Coin- 

misuiona.  sioiis,  partnerships  ;ind  lnnnch  f)(Iic('s,  iind  shall  report 

to  the  Governing  Cf)mmittce  any  undesirable  ijartnership  or 
branch  office  or  any  violation  of  said  rules. 
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SlxtJi. — A  Committee  on  Constitution  to  consist  of  five  mem- 
Committee  bers,  to  whieli  sliall  be  referred  all  additions,  altera- 
stitution.  tious,  or  amendments  to  the  Constitution.  It  shall 
report  them  back  to  the  Governing  Committee,  but  only  at  reg- 
ular meetings  or  at  special  meetings  called  solely  for  the  purpose 
of  considering  them. 

Seventh. — A  Finance  Committee  to  consist  of  seven  members. 
Finance  ^^  shall  meet  prior  to  the  first  regular  meeting  of  the 

Committee.  Governing  Committee  in  each  month  and  examine 
the  various  accounts  and  vouchers;  and,  acting  as  a  Board  of 
Audit,  the  Committee  shall  report  its  examination  to  the  Govern- 
ing Committee.  It  shall  also  make  examinations  of  the  condi- 
tion of  the  Gratuity  Fund  as  provided  in  Article  XIX  hereof. 

Eighth. — A  Committee  on  Insolvencies  to  consist  of  three 
Committee       members  selected  from  the  Committee  on  Admissions. 

on  Insol-  •,,,,..  ,.    •         1 

vencies.  It  shall  uivestigatc  every  case  of  msolvency   imme- 

diately after  the  announcement  thereof  to  the  Exchange.  It  shall 
ascertain  the  cause  of  failure  and  promptly  report  the  result  of 
its  examination  to  the  Committee  on  Admissions. 

Ninth. — A   Law  Committee   to  consist  of  five  members,   to 
Law  Com-        which  shall  be  referred  all  questions  of  law  affecting 
the  interests  of  the  Exchange. 


mittee. 


Tenth. — A  Committee  on  Securities  to  consist  of  five  members. 
Committee  It  shall  make  rules  defining  the  requirements  for 
riti'es.  regularity  in  delivery  of  securities  dealt  in  at  the  Ex- 

change ;  and  decide  all  questions  relating  to  the  settlement  of 
contracts  subject  to  the  rules  of  the  Exchange,  of  due  bills,  of 
irregularities  in  securities,  or  in  deliveries  thereof,  and  all  ques- 
tions relating  to  reclamations  therefor. 

Eleventh. — A  Committee  on  Stock  List  to  consist  of  five  mem- 
Committee  bcrs.  It  shall  reccive  and  consider  all  applications 
List.  for  placing  securities  upon  the  list  of  the  Exchange, 

and  make  report  and  recommendation  thereon  to  the  Governing 
Committee,  giving  full  statement  concerning  organization,  capi- 
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talization,  resources  and  indebtedness.  It  shall  have  charge  of 
the  ai-rangement  and  revision  of  the  regular  list  of  securities. 

Twelfth. — A  Committee  on  Unlisted  Securities  composed  of 

Committee  ouB  member  each  from  the  Committees  of  Arrange- 
on  Unlisted  ..  it-.        it-  t         ini 

Securities.  meuts,  becurities  and  btock  List.  Jt  shall  have 
general  charge  of  the  Unlisted  Department  of  the  Exchange. 

Sec.  2.  The  Standing  Committees  of  the  Exchange,  and  all 
Powers  and     Special  Committees,  shall  determine  the  manner  and 

duties  of  .  1     11    1  1^1 

Committees,  form  \>^  wliich  their  proceedings  shall  be  conducted ; 
shall  make  such  regulations  for  their  government  as  they  shall 
deem  proper,  and  may  fill  any  vacancies  occurring  in  their  mem- 
bership, subject  always  to  the  control  and  supervision  of  the 
Governing  Committee. 

Sec.  3.  A  majority  of  the  members  of  any  Committee  shall  be 
Quorum.         nccessarv  to  constitute  a  quorum. 


ARTICLE  XII. 

APPEALS. 

Section  1.    An  appeal  to  the  Governing  Committee,  from  any 
Appeals         decision  of  a  Standing  Committee,  may  be  taken  by  a 

made  by  i      i  •       -j?  i 

members.  member  of  the  Exchange,  interested  therein,  if  made 
in  writing  to  the  President  within  two  days  after  said  decision 
has  been  rendered  :  but  nothing  herein  contained  shall  authorize 
an  appeal  from  a  decision  of  the  Committee  on  Admissions,  ex- 
cept as  provided  in  Section  4,  Article  XVI,  of  these  Rules,  nor 
from  a  decision  of  the  Arbitration  Committee,  except  as  pro- 
vided in  the  third  subdivision  of  Section  1,  Article  XI,  of  these 
Rules. 

Sec.  2.  A  member  of  a  Standing  Committee,  present  at  the 
Appeal  by       hearing  of  a  case,  may,  within  two  days  after  a  de- 

menibi-r  of  ....  i    ",,  i     .1  i?  ^ 

Commitiee.  cision  has  been  made  tlu'reon,  appeal  tlu'rctroin  to 
the  Governing  Committee  l)y  writing,  addressed  to  the  Presi- 
dent. 
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Sec.  o.  All  appetils  to  the  Governing  C'onunitlee  shall  be  sub- 
Form  of  niitted  upon  a  printed  transcript  of  the  record  before 
appeal.  ^j^^  Standing  Committee  and  such  printed  arguments 

as  the  parlies  to  the  appeal  may  desire  to  submit. 


ARTICLE  XIII. 

APPLICATIONS    FOR  MKMBEKSIIIP ELIGIBILITY INITIATION  FEE. 

Section  1 .  Every  a))plicant  for  membership  must  be  at  least 
Application    tweuty-ouc  yeai's  of  age,  and  a  citizen  of  the  United 

for  member-     ,, 

ship.  otates. 

Sec.  2.  The  membership  of  the  Exchange  shall  not  be  increased  ^ 
Member-        except  bv  action  of  the  Governing  Committee,  which 

ship,  how  r        ^ 

increased.  shall  prescribe  the  number  of  increase  and  the  terms 
of  admission.  Such  action  shall  be  submitted  to  the  Exchange 
on  the  same  conditions  as  those  prescribed  for  amendments  to  the 
Constitution. 

Sec.  3.  Members  admitted  l>y  transfer  shall  pay  to  the  Ex- 
initiation       change  an  initiation  fee  of  Two  Thousand  Dollars. 

fee.  ° 

Sec.  4.  If  the  initiation  fee  of  an  applicant  for  admission  to 
Initiation        inembersliit)  is   not  paid  on  the   day  of  his   election 

fee  when  11  •/ 

payable.  and  notification  bv  Secretary,  such  election  shall  be 

void. 

Sec.  5.  No  person,  elected  to  membership,  shall  be  admitted 
Members         to  the  ijiivilcges  thereof   until  he   shall  have   signed 

to  sign  Con- 

stituiioii.  the  Constitution  of  the  Exchange.  By  such  sig- 
nature lie  pledges  himself  to  abide  by  the  same  and  by  all  sub- 
sequent amendments  thereto. 

1  Most  Stock  Exchanges  place  a  limit  on  the  number  of  members. 
In  the  Xew  York  Stock  Exchange  the  limit  is  1100,  a  number  reached 
after  a  considerable  increase  in  1869,  when  a  successful  rival,  The  Open 
Board  of  Brokers,  was  absorbed  by  consolidation  of  membership, 
Johnson's  Universal  Enc,  Title,  "  Stock  Exchange." 
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ARTICLE  XIV. 

DUES  AXD  FINES PENALTY    FOK  NON-PAYMENT. 

Section  1.  The  dues  of  all  members  of  the  Exchange  shall 
Dues  and  be  payable  Oil  Maj'  1st  and  November  1st  of  each 
fines.  year,  and  shall  be  fifty   dollars   semiannually,  exclu- 

sive of  fines,  and  of  assessments  under  Article  X\' III  of  the 
Constitution. 

Sec.  2.  Any  member  who  shall  neglect  to  pay  his  fines,  dues  or 
Penalty  any  assessment  for  the  Gratuity  Fund  for  three  months 

payment.  after  they  become  payable,  shall  be  reported  by  the 
Treasurer  to  the  President,  who  shall,  after  due  notice  to  the  de- 
linquent, suspend  said  delinquent  until  said  dues  are  paid. 

If  the  fines,  dues  or  assessments  of  any  suspended  member, 
are  not  paid  at  the  end  of  one  year  after  they  become  payable, 
the  membership  of  said  suspended  member  may  be  disposed  of 
by  the  Committee  on  Admissions. 

ARTICLE  XV. 

TRANSFER    OF  MEMBERSHIP. 

Section  1.  A  transfer  of  memlKMship  may  be  made  upon 
Transfer  of  submission  of  the  name  of  the  candidate  to  the  Com- 
membership.  jnitt^e  ou  Aduilssions,  and  the  approval  of  the  trans- 
fer by  two-thirds  of  the  entire  Committee.  Notice  of  the  pro- 
posed transfer  shall  be  posted  on  the  bulletin  in  the  Exchange 
for  at  least  ten  days  prior  to  transfer. 

Sec.  2.  All  contracts  subject  to  the  rules  of  the  Exchange, 
Maturity  of  ™ade  by  a  member  proposing  to  transfer  his  mem- 
contracts.  bership,  shall  mature  on  the  tenth  day  of  the  posting 
of  notice  of  tlie  proposed  transfer ;  and  said  member  shall  iK^t 
be  permitted,  thereafter,  to  make  any  contracts  subject  to  the 
rules  of  the  Exchange,  pending  the  approval  of  the  proposed 
transfer  by  the  Committee  on  Admissions. 

Tins  rule  shall  also  apply  in  cases  wliere  a  membership  is  dis- 
posed of  by  the  Committee  on  Admissious. 
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Sec.  3.  Upon  any  transfer  of  membership,  whether  made  by 
Disposition      a   member    vohintaril}',  or   by  the   Governing  Com- 

of  proceeds  .  ,       ^  •   ,  I  i      ■      •  • 

of  a  transfer  mittee  or  the  Committee  on  Admissions  ni  pursuance 
ship.  of    the   provisions   of  the  Constitution,  the  proceeds 

thereof  shall  be  applied  to  the  following  purposes  and  in  the  fol- 
lowing order  of  priority,  viz: 

First. — The  payment  of  all  fines,  dues,  assessments  and  charges 
of  the  Ext'lumge,  or  any  department  thereof,  against  a  member 
"whose  membership  is  transferred. 

Second. — The  payment  of  creditors,  members  of  the  Exchange, 
or  firms  registered  thereon,  of  all  tiled  claims  arising  from  con- 
tracts subject  to  the  rules  of  the  Exchange,  if,  and  to  the  ex- 
tent that,  the  same  shall  be  allowed  by  the  Committee  on  Ad- 
missions. If  said  proceeds  shall  be  insufficient  to  pay  said 
claims,  as  so  allowed,  in  full,  the  same  shall  be  applied  to  the 
payment  thereof  ^^ro  rata. 

Third. — The  surplus,  if  any,  of  said  proceeds  shall  be  paid 
to  the  person  whose  membershii)  is  transferred,  or  to  his  legal 
representatives,  upon  the  execution  by  him  or  them  of  a  release 
or  releases  satisfactory  to  the  Committee  on  Admissions. 

The  Committee  on  Admissions  shall  have  power,  by  rule  or 
otherwise,  to  secm'e  the  observance  of  the  provisions  of  this 
Article. 

Sec.  4.  All  unmatured  debts  or  other  obligations  of  a  mem- 
Unmatured  ^^^''  ^^''^i^S'  ^^^^  ^^  Contracts  subject  to  the  rules  of 
debts.  ti,e  Exchange,  shall  become  due  and  payable  imme- 

diately prior  to  the  transfer  of  his  meml)ership ;  and  all  claims 
filed  with  the  Committee  on  Admissions,  founded  upon  contracts 
subject  to  the  rules  of  the  ICxchange,  shall,  if,  and  to  the  extent 
that  the  same  are,  allowed  by  said  Committee,  be  liquidated, 
and  paid,  pro  rata,  out  of  the  proceeds  of  said  membership  upon 
consummation  of  the  transfer. 

Sec.  5.  A  member  shall  forfeit  all  right  to  share  in  the  pro- 
„  .,      ,         ceeds  of  a  mombersliii-),  unless  he  file  a   statement  of 

Failure  to  ' 

file  claim.        [jjg  claim  with  the  Committee  on  Admissions  prior  to 
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the  transfer  of  such  membership  ;  but  such  claim,  as  allowed  by 
the  Committee  on  Admissions,  may  be  paid  out  of  any  surplus 
remaining  after  all  other  claims,  allowed  by  said  Committee,  have 
been  paid  in  full. 

Sec.  6.  Claims  gro\\ing  out  of  transactions  between  part- 
ciaimsof  ners,  who  are  members  of  the  Exchange,  shall  not 
partners.  share  in  the  proceeds  of  the  membership  of  one  of 
such  partners,  until  after  all  other  claims,  as  allowed  by  the 
Committee  on  Admissions,  have  been  paid  in  full. 

Sec.  7.  When  a  member  dies,  his  membership  may  be  dis- 
Deceased        posed  of  by  the  Committee  on  Admissions. 

member. 

Sec.  8.  When  a  member  is  expelled,  or  becomes  ineligible 
ExpeUed  ^^^'  I'sinstatcment,  his  membership  may  be  disposed 
member.         ^f  forthwith  by  the  Committee  on  Admissions. 

Sec.  9.  The  expulsion  or  suspension  of  a  member  shall  not 
Rights  of  aff^C't  the  rights  of  creditors,  members  of  the  Ex- 
creditors,        change  or  of  firms  registered  thereon. 

ARTICLE  XVI. 

insolvext  membeks  — susPExsioN— reinstatement. 

Section  1 .  A  member  who  fails  to  comply  with  his  contracts, 
Insolvency  or  is  insolvent,  or  who  is  a  partner  in  a  firm,  regis- 
pension.  tered  upon  the  Exchange,  whicli  fails  to  comply  w-ith 

its  contracts,  or  is  insolvent,  shall  immediately  inform  the  Pres- 
ident, in  writing,  that  he  or  his  firm,  is  unable  to  meet  their  en- 
gagements, and  prompt  notice  thereof  shall  be  given  to  the  Ex- 
change. He  shall  thereby  become  suspended  from  membership 
until,  after  having  settled  with  his  creditors,  or  the  creditors  of 
his  firm,  he  has  been  reinstated  by  the  Committee  on  Admis- 
sions. 

Sec.  2.  Whenever  the  President  shall  ascertain  thatamem- 

SuBpenoion  ^®''  ^'^^  failed  to   meet   his  engagements,  or  is    insol- 

by  President,  yent,  or  that  a  firm  registered  upon  thi"  Exchange  has 
69 
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failed  to  nioets  its  oiigagoments,  or  is  insolvi'ut,  und  that  sucli 
member,  or  such  linn,  has  neglected  to  comply  with  the  require- 
ments of  the  proceeding  section,  he  shall  announce  to  tlie  Ex- 
change the  iusolveucy  and  suspension  of  such  member  or  such 
firm. 

Sec.  3.  If  a  member,  suspended  under  this  Article,  fails  to 
Time  of  settle  with  his  creditors  and  apply  for  reinstatement, 

Bettiement.  within  one  year  from  the  time  of  his  suspension,  his 
membership  shall  be  disposed  of  by  the  Committee  on  Admis- 
sions. The  Governing  Committee  may,  by  a  two-thirds  vote  of 
the  members  present,  extend  the  time  of  settlement  for  periods 
Extension  '^^^  exceeding  one  year  each.  At  the  expiration  of 
of  time.  y^,  thnQ  granted,  the  membership  of  said  suspended 

member  shall  be  disposed  of  as  above  provided. 

Sec.  4.  When  a  suspemled  member  applies  for  reinstatement 
Reinstate-  ^^®  sluill  furnish  to  the  Chairman  of  the  Committee  on 
nient.  Admissions  a  list  of  his  creditors,  a  statement  of  the 

amounts  originally  owing,  and  tlie  nature  of  the  settlement  in 
each  case.  Notice  of  the  proposed  consideration  of  the  applica- 
tion shall  be  given  through  the  Chairman  of  the  P^xchange  on 
three  consecutive  days,  and  said  notice  shall  also  be  posted  upon 
the  bulletin.  Upon  the  applicant  presenting  satisfactory  proof 
of  settlement  with  all  his  creditors,  the  Committee  shall  proceed 
to  ballot  for  iiim  in  accordance  with  its  lules  and  regulations. 
Failing  to  receive  the  approving  vote  of  two-thirds  of  the  en- 
tire Committee,  the  applicant  shall  be  entitled  to  be  balloted  for 
at  any  five  subsequent  regular  meetings  of  the  Committee,  to  be 
designated  l)y  himself  :  provided  however.  Hint  the  six  ballotings 
to  which  the  api)licant  shall  be  entitled  shall  be  within  one  year 
from  the  date  of  his  sus|)ension,  or  within  such  furtlier  extended 
time  for  settlement  as  may  have  been  granted  by  the  Govern- 
ing Committee. 

If  on  the  sixth  ballot  the  applicant  be  rejected,  he  may  appeal 
Appeal  to       within  ten  days  thereafter  to  the  Governing  Coramit- 

Governing  ,  ,  rr^  .•  j^^i^i 

Committee,  tee,  who  may  by  an  affirmative  vote  of  not  less  than 
twenty-five  of  its  members  reinstate  the  applicant. 
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If  he  fails  to  make  applications  to  the  Committee  on  Admis- 
Forfeitof  sions,  to  be  ballotted  for  as  above  provided,  or  if 
membership.  j.gjg^^g(|  ^y  ^jjg  Governing  Committee,  his  member- 
ship shall  be  disposed  of  by  the  Committee  on  Admissions. 

Sec.  5.  Whenever  the  Goveruincr  Committee  shall  determine, 
Failure  due  upon  the  report  of  the  Committee  on  Admissions, 
nes^k'f '  that  the  failure  of  a  member  or  of  a  firm  registered 
dealings.  ^pou  the  Exchange,  has  been  caused  by  reckless  or  un- 
businesslike dealing,  said  member,  or  the  partner  or  partners  in 
such  firm  who  are  members  of  the  Exchange  may,  by  a  two- 
thirds  vote  of  the  existing  members  of  the  Governing  Committee, 
be  declared  ineligible  for  reinstatement. 

Sec.  6.  Every  suspended  member  shall  file  with  the  Secretary 
File  list  of  of  the  Exchange,  within  thirty  days  after  his  sus- 
creditors.  pension,  a  written  statement  containing  a  complete 
list  of  his  creditors  and  of  the  amount  owing  to  each. 

ARTICLE  XVII. 

EXPULSION    AND    SUSPENSION    FROM    MEMBERSHIP. 

Section  1.  Unless  otherwise  specially  provided,  the  penalty 
Suspension  of  suspeiisiou  from  membership  may  be  infiicted, 
or  expulsion.  ^^^  ^j^^  period  of  suspeuslou  determiued,  by  the  vote 
of  a  majority  of  the  existing  members  of  the  Governing  Com- 
mittee ;  and  the  penalty  of  expulsion  from  membership  or  of  in- 
eligibiUty  of  a  suspended  member  for  readraission  may  be  in- 
flicted by  the  vote  of  two-thirds  of  the  existing  members  of  said 
Committee. 

Sec.  2.  A  member  who  shall  l)e  adjudged,  by  a  two-thirds 
Fraud  or         votc  of   all   the    existing   members  of  the  Governing 

frau<lul<-nt  .,  .  ,  -i  /•     <•  i  /-    /•  i    i       ^ 

acts.  Committee,    to  be   guilty  of   traud    or   of  fraudulent 

acts,  shall  be  expelled  and  the  President  shall  so  declare ;  public 
announcement  of  the  ('X[)ulsi()n  shall  Ix'  made  to  the  Exchange 
and  the  membership  shall  be  forthwith  disposed  of  by  the  Com- 
mittee on  Admissions. 
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Sec.  3.  WlK'iiover  it  shall  appear  to  a  majority  of  the  Com- 
Misstete-         mittee   on   Admissions  that  a   misstatement   upon  a 

merits  to  ^      •    i  ■         i  i  ^  •      i  i 

Coniinittee  material  pomt  has  been  made  to  it  l)y  a  member, 
sious!  upon  his  applieation  either  for  membership  or  rein- 

statement or  extension  of  time,  it  shall  report  tlie  case  to  the 
Governing  Committee,  who  by  a  two-thirds  vote  of  all  the  exist- 
ing members  of  the  Committee  may  expel  the  member. 

Sec.  4.  Any  member,  who  shall  be  connected  directly,  or  by 
Connection      a  partner,  or  otherwise,  with  any  organization  in  the 

with  other         ^,/  ,     ,,  ^,      ,  ,       ,  ,      ,. 

Exchanges.  City  ot  >ew  1  OIK  wiiuli  permits  dealings  in  any 
securities  or  other  property.  Admitted  to  dealing  in  any  depart- 
ment of  this  Exchange,  shall  be  lialtle  to  suspension  for  a  period 
not  exceeding  one  year,  or  to  expulsion,  as  the  Governing  Com- 
mittee may  determine. 

Sec.  0.  A  member  making  a  transaction  with  a  non-member 
Dealing  in  the  rooms  of  the  Exchange,  either  purchase,  sale 

with  non-  .  .  -,      •         i  ^      i 

members.  or  loan,  in  any  security  or  property  admitted  to  deal- 
ings in  any  department  of  the  Exchange,  or  in  money,  shall  be 
subject  to  suspension  for  such  period  not  exceeding  one  year  as 
the  Governing  Committee  may  deem  proper. 

Sec.  6.  A  member  who  shall  have  been  adjudged,  by  a  ma- 
Vioiation  of  j"i'ity  vote  of  all  the  existing  members  of  the  Gov- 
constitution.  ^^.^^^^^^  Committee,  guilty  of  wilful  violation  of  the 
Constitution  of  the  Exchange,  or  of  any  resolution  of  the  Gov- 
erning Committee  regulating  the  conduct  or  business  of  members, 
or  of  any  conduct  or  proceeding  inconsistent  with  just  and  equi- 
table principles  of  trade,  may  be  suspended  or  expelled  as  the 
said  Committee  may  determine,  unless  some  other  penalty  is  ex- 
pressly provided  for  such  offense. 

Sec.  7.  The  Governing  Committee  may,  by  a  two-thirds  vote 
Production      of  its  meml)ers  present,  require  that  a  member  of  the 

of  required        ,-       i  i     n        i       .  i        /-.  ■  ^t 

evidence.  Exchange  shall  submit  to  the  Governing  Committee 
or  any  Standing  or  .Special  Committee,  for  examination,  such 
portion  of  his  books  or  papers  as  are  material  and  relevant  to  any 
matter  under  investigation  by  said  Committee  or  by  any  Stand- 
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ing  or  Special  Committee.  Auy  member  who  shall  refuse  or 
neglect  to  comply  with  such  requirement,  or  shall  wilfuUy  destroy 
any  such  required  evidence,  or  who,  being  duh'  summoned,  shall 
refuse  or  neglect  to  appear  before  the  Governing  Committee  or 
any  Standing  or  Special  Committee,  as  a  witness,  or  refuse  to 
testify  before  any  such  Committee,  may  be  adjudged  guilty  of 
an  act  detrimental  to  the  interest  or  welfare  of  the  Exchange, 

Sec.  8.  The  Governing  Committee  may,  by  a  vote  of  a  major- 
Acts  detri-       ity  of  all  its  existing  members,  suspend  from  the  Ex- 

mental  to  -^  '^  ^ 

welfare  of        chauiie   for  a   period   net  exceedins:  one   year,   any 

the  Ex-  "  ^  =>  J         '  . 

change.  member  who   may   be   adjudged    guilty  of    any    act 

which  may  be  determined  by  said  Committee  to  be  detrimental 
to  the  interest  or  welfare  of  the  Exchange. 

Sec.  9.  An  accusation,  charging  a  member  before  the  Govern- 
Methodof  ^^^o  Committee  with  liMving  committed  an  offense,  or 
procedure.  having  violated  the  laws  or  regulations  of  the  Ex- 
change, shall  be  in  writing ;  it  shall  specify  the  charge  or  charges 
against  such  member  with  reasonable  detail,  and  shall  be  signed 
by  the  person  or  persons  making  the  charge  or  charges.  A  copy 
of  such  charge  or  charges  shall  be  served  upon  the  accused  mem- 
ber either  personally,  or  by  leaving  the  same  at  his  office  address 
during  business  hours,  or  liy  mailing  it  to  him  at  his  place  of  res- 
idence. He  shall  have  ten  days  from  the  date  of  such  service  to 
answer  the  same,  or  such  further  time  as  the  Governing  Com- 
mittee in  its  discretion  may  deem  proper.  The  answer  shall  be 
in  wiiting,  signed  by  the  accused  member,  and  filed  with  the 
Secretary  of  the  Excliange.  Upon  the  answer  being  filed,  or  if 
the  accused  shall  refuse  or  neglect  to  make  answer  as  hereinbe- 
fore required,  the  Governing  Committee  shall,  at  a  regular  or 
special  meeting  thereafter,  proceed  to  consider  the  charge  or 
charges;  if  such  meeting  be  a  si)ecial  meeting,  notice  of  the  ob- 
ject thereof  shall  be  sent  to  the  members  of  the  Committee.  No- 
tice of  such  meeting  shall  be  sent  to  the  accused  ;  he  shall  be 
entitled  to  be  pers(;nally  present  thereat,  and  shall  be  pern)itted 
in  person  to  examine  and  cross-examine  all  the  witnesses  pro- 
duced before  the  Committee,  and  also  to  present  such  testimony, 
defense  or  explanation  as  he  may  deem  proper.     After  hearing 


1094    Constitution  of  the  New  York  Stock  Exchange. 

all  the  witnesses  niul  the  memlier  accused,  if  he  desires  to  be 
heard,  the  Governing  Committee  shall  determine  whether  said 
member  is  guilty  of  the  offense  or  offenses  charged.  If  it  deter- 
mines that  the  accused  is  guilty,  the  Governing  Committee  shall 
expel  such  member,  or  may  suspend  hiiu,  as  the  case  may  be  ; 
the  result  shall  be  announced  to  the  Exchange  by  the  President, 
and  a  written  notice  thereof  served  upon  said  member  in  the 
manner  hereinbefore  provided.  The  finding  of  the  Governing 
Committee  shall  be  final  and  conclusive. 

Sej.  10.  Should  a  member  be  accused  before  the  Governing 
Governing  Committee  of  misconduct,  or  of  having  committed  an 
^*^"""r"^'' .1  f>ff6use  the  penalty  for  which  is  limited  to  suspension 
summarily,  f^y  a  period  not  exceeding  sixty  days,  said  Committee 
may  proceed  summarily,  and  the  method  of  procedure  requii-ed 
by  the  preceding  section  shall  not  apply.  The  accused  shall  be 
summoned  l)efore  the  Committee,  informed  of  the  nature  of  the 
accusation  against  him  and  afforded  an  opportunity  for  explana- 
tion by  personal  or  other  testimony.  If  the  Committee  shall  de- 
termine by  a  majority  vote  of  all  its  existing  members  that  the 
accused  is  guilty,  it  may,  by  a  similar  vote,  suspend  him  from 
membership  for  such  period  as  the  Constitution  provides. 

Sec.  11.  "Whenever  a  member  is  suspended  by  the  Governing 
Suspended  Committee,  announcement  thereof  shall  be  made  to 
deprived  of  the  Exchange,  and  such  member  shall  be  deprived 
privileges.  (luring  the  term  of  his  suspension  of  all  rights  and 
privileges  of  membership,  except  those  pertaining  to  the  Gratuity 
Fund. 

Sec.  12.  No  member  of  the  Exchange  shall  be  allowed  to  be 
Comisei  represented  by  professional  counsel  in  any  investiga- 

exciuded.  ij^jj^  (jj.  ]iearing  liefore  the  Governing  Committee  or 
any  Standing  or  Special  Committee. 
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THE  GRATUITY  FUND  AND  ITS  TRUSTEES. 


ARTICLE  XYin. 

THE  GRATUITY  FUXD. 

Every  member  of  the  Exchange  shall  be  subject  to  the  condi- 
tions and  entitled  to  partake  of   the  benefits  of  the 

Declaration.         ,  •  t  j?         >^i        j?        -t  x-     j  i 

plan  providmg  for  the  families  of   deceasea  mem- 
bers as  hereinafter  set  forth. 

Section-  1 .  Every  person  who  shall  become  a  member  of  the  Ex- 
Orioinai  chaugc  shall  pay  to  the  Trustees  of  the  Gratuity  Fund 

assessment,  ^jjg  g^^J  Qf  -pg^  dollars  before  he  shall  be  admitted 
to  the  privilege  of  membership. 

Sec.  2.  Upon  the  death  of  a  member  of  the  Exchange  there 
Assessment  shaU  be  levied  and  assessed  against  every  other  mein- 
for  deaths.  j^gj.  -j-j^g  g^^^  ^f  'Y^n  dollars,  -wMch  shall  thereupon  be- 
come a  due  from  him  to  tiie  Exchange,  and  which  shall  be  charged 
an<l  collected  as  other  dues  and  fines  are  or  may  be  then  charged 
and  collected. 

Sec.  3.  Assessments  under  the  provisions  of  this  Article  shall 

be  made  equallv  against  aU  members,  either  living  or 

equally  deceased,  until  the  date  of  the  transfer  of  their  mem- 

made.  ,       -  . 

bersmps. 

Sec.  4.  The  faith  of  the  Exchange  is  hereby  pledged  to  pay, 
Amount  vrithiu  one  year  after  proof  of  death  of  any  member, 

of  grntoity.  qjjI;  Qf  jjjg  money  collected  under  the  provisions  of 
this  Article,  the  sum  of  Ten  thousand  dollars,  or  so  much  thereof 
as  may  have  been  collected,  to  the  persons  named  in  the  next 
Section,    as  therein  provided,   which  money  shall  be  paid  as  a 
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gratuitif  from  the  other  members  of  the  Exchange,  free  from  all 
debts,  charges  or  demands  whatever. 

Sec.  5.  Should  the  member  die  leavnig  a  widow  and  no  de- 
Distribution    scendant,  then  the  whole   sum  shall  be  paid  to  such 

to  bene- 

flciaries.  widow  for  lier  own  use. 

Should  the  member  die  leaving  a  widow  and  descendants,  then 
one-half  shall  be  paid  to  the  widow  for  her  separate  use  and  one- 
half  to  the  children  for  Iheir  use,  share  and  share  alike,  provided 
that  the  share  of  minor  children  shall  be  paid  to  their  guardian, 
and  that  the  issue  of  Viuy  deceased  child  shall  be  entitled  to  re- 
ceive the  share  which  said  child  would  have  received  if  living,  if 
of  age  directly,  or  if  minors,  through  his,  her  or  their  guardian 
or  guardians. 

Should  the  member  die  leaving  descendants  and  no  widow, 
then  the  whole  sum  shall  be  paid  to  the  children  as  directed  in 
the  preceding  paragraph  to  be  done  with  the  moiet}' ;  but  no 
adopted  child  shall  share  in  the  gratuity  if  the  member  leaves  a 
widow  or  descendants. 

Should  the  member  die  leaving  neither  widow  nor  descendant, 
but  an  adopted  child  or  children,  then  the  whole  sum  shall  be 
paid  to  such  adopted  child  or  children,  the  issue  of  any  deceased 
adopted  child  to  take  the  share  which  the  parent  would  have  taken 
if  living ;  provided  that  such  adoption  shall  have  been  in  such 
manner  and  form  as  to  be  valid  under  the  laws  of  the  State  of 
New  York. 

Should  the  member  die  leaving  neither  widow,  descendant, 
adopted  child  nor  issue  of  a  deceased  adopted  child,  then  the 
whole  sum  shall  be  p;iid  to  the  same  persons  who  would,  under 
the  laws  of  the  State  of  New  York,  take  the  same  by  reason  of 
relationship  to  the  deceased  member  had  he  owned  the  same  at 
the  time  of  his  death ;  and  if  there  be  no  such  person,  then  the 
assessment  levied  in  such  case  shall  be  credited  to  those  members 
of  the  Exchange  against  whom  it  shall  have  been  charged,  in 
reduction  of  their  payments  under  this  Article. 

In  all  cases  a  certified  copy  of  the  proceedings  before  a  Surro- 
gate or  Judge  of  Probate  shall  be  accepted  as  proof  of  the  rights 
of  the  claimants,  be  deemed  ample  authority  to  the  Exchange  to 
pay  over  the  money,  shall  protect  the  Exchange  in  so  doing,  and 
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shall  release  the  Exchange  forever  from  all  further  claim  or  lia- 
bility whatsoever. 

Sec.  6.  Nothing  herein  contained  shall  ever  be  taken  or  con- 
Limitation  strued  as  a  joint  liability  of  the  Exchange  or  its  mem- 
of  liability,  bers  for  the  payment  of  any  sum  whatever  ;  the  lia- 
bility of  each  member,  at  law  or  in  equity,  being  limited  to  the 
payment  of  Ten  dollars  only  on  the  death  of  any  other  member, 
and  the  liability  of  the  Exchange  being  limited  to  the  payment  of 
the  sum  of  ten  thousand  dollars,  or  such  part  thereof  as  may  be 
collected,  after  it  shall  have  been  collected  from  the  members, 
and  not  otherwise. 

Sec.  7.  Nothing  herein  contained  shall  be  construed  as  con- 
Gratxiitynot  stitutiug  any  estate  iu  esse  which  can  be  mortgaged 
assignable.  qj,  pledged  for  the  payment  of  any  debts  ;  but  it  shall 
be  construed  as  the  solemn  agreement  of  every  member  of  the 
Exchange  to  make  a  voluntary  gift  to  the  family  of  each  deceased 
member,  and  of  the  Exchange,  to  the  best  of  its  ability,  to  collect 
and  pay  over  to  such  family  the  said  voluntary  gift. 

Sec.  8.  There  shall  be  credited  annually  to  each  member  of 
Reduction  the  Exchange,  in  reduction  of  his  payments  under 
to  b^pTid'^  this  Article,  his  proportion  of  the  surplus  income  of 
by  members,  ^j^^  Exchange,  after  setting  apart  such  sum  as  the 
Governing  Committee  shall  determine  to  be  necessary  for  con- 
ducting the  business  of  the  Exchange. 

Whenever  the  number  of  deaths  of  members  of  the  Exchange 
shall  exceed  fifteen  in  any  one  year,  the  Trustees  of  the  Gratuity 
Fund  shall  pay  over  to  the  Treasurer  of  the  Exchange  the  net 
income  which  has  been  received  as  interest  on  the  Fund  during 
said  year,  less  the  necessary  expenses  of  management  and  dis- 
triijution,  and  each  member  of  the  Exchange  shall  be  credited 
with  his  proportion  of  the  amount,  in  reduction  of  his  payments 
under  this  Article. 

Sec.  9.  The  provisions  of  this  Article  shall  not  extend  to  any 
„     „.  .        member  whose  connection   with  the  Exchange   shall 

BenefltB  to 

members         jjavc  been  severed  by  the  transfer  of  iiis  inomltersliip, 

only.  -^ 

whether  the  same  is  matle  voluntarily  or  mvolunlarily, 
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nor  to  any  member  who  now  is  or  hereafter  may  be  expelled  by 
the  Governiug  Committee,  but  shall  extend  to  suspended  mem- 
bers. 

ARTICLE  XIX. 

THE  TRUSTEES  OF  THE    (JUATUITY  FUND. 

Section  1.  The  execution  of  the  provisions  of  the  preceding 
Board  of  article,  and  the  management  and  distribution  of  the 
Trustees.  Fund  Created  thereunder  sliall  be  under  the  charge  of 
a  Board  of  Trustees,  to  be  known  as  "  The  Trustees  of  the  Gratu- 
ity Fund,"  and  to  consist  of  the  President  and  the  Treasurer  of  the 
Exchauge,  and  of  five  other  Trustees  chosen  for  the  term  of  five 
years. 

In  case  of  a  vacancy  occurring  among  the  five  chosen  Trustees, 
the  Governing  Committee,  at  its  next  regular  meeting  thereafter, 
shall  proceed  to  fill  the  same  until  the  next  annual  election  of  the 
Exchange. 

Sec.  2.  It  shall  be  the  duty  of  the  Trustees  to  invest  and  keep 
Investment  sccurely  invested,  in  accordance  with  the  laws  of  the 
of  funds.  State  of  Ne  w  York  regulating  Trust  Funds,  all  moneys 
paid  to  them  for  the  Fund,  together  with  the  interest  aud  accre- 
tions arising  tlierefrom. 

All  stock  shall  lie  registered  in  the  name  of  "  The  Trustees  of 
the  Gratuity  Fund  of  the  New  York  Stock  Exchange,"  but  with- 
out specifying  the  individual  names  of  such  Trustees,  and  may 
be  disposed  of  and  assigned  by  any  four  of  said  Trustees. 

Sec.  3.  On  the  first  Monday  after  the  annual  election  of  the 
Organization  Exchange,  or  as  soon  thereafter  as  may  be  practicable, 
of  Board.  ^^iQ  Trustees  of  the  Gratuity  Fund  shall  organize  by 
electing  a  Chairman,  and  a  Secretary  and  Treasui-er  of  the  Gra- 
tuity Fund,  who  shall  serve  for  one  year  or  until  their  successors 
shall  be  chosen.  The  offices  of  Secretary  and  Treasurer  may  be 
held  by  the  same  person. 

Sec.  4.  There  shall  be  a  regular  meeting  of  the  Trnstees  on  the 
Meetings  third  Moudav  in  each  month.  The  chairman  may 
of  Board.         (,^11  a  special  meeting  at  any  time ;  he  shall  call  a 
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meeting  at  the  request  of  two  Trustees.     At  a  meeting  four  Trus- 
tees sliall  constitute  a  quorum. 

Sec.  5.  It  shall  be  the  duty  of  the  Chairman  to  preside  at 
Duties  of  meetings  ;  he  shall  vote  on  all  questions ;  he  shall,  on 
Chairman.  ^j^^  Monday  preceding  the  annual  election  of  the  Ex- 
change, make  a  report  to  the  President  of  the  Exchange  of  the 
condition  of  the  Fund,  with  a  statement  by  the  Treasurer  of 
receipts  and  disbursements. 

Sec.  6.  It  shall  be  the  duty  of  the  Secretary  to  keep  regular 
Duties  of  minutes  of  the  proceedings  of  the  Trustees,  and  to 
Secretary.        g|^,g  noticc  of  meetings. 

Sec.  7.  It  shall  be  the  duty  of  the  Treasurer  to  receive  and  sign 
Duties  of  vouchers  for  all  moneys  paid  to  the  Trustees,  which 
Treasurer.  ^^  shall  dcposit  in  such  institutions  as  they  may  di- 
rect, to  his  credit  as  "  Treasurer  of  the  Gratuity  Fund  of  the 
New  York  Stock  Exchange." 

He  shall  have  the  custody  of  all  securities  belonging  to  the 
Fund,  subject  to  the  examination  and  control  of  the  Trustees. 

He  shall  keep,  or  cause  to  be  kept,  proper  books  of  account. 

He  shall  receive  and  keep  a  record  of  all  claims  for  payment 
under  Article  XVIII  of  the  Constitution  of  the  Exchange,  and 
present  the  same  to  the  Trustees  for  their  action ;  when  allowed 
and  approved  by  the  Trustees,  he  shall  pay  the  same  ;  but  no 
such  payment  shall  be  made  until  directed  by  the  Trustees. 

He  shall  make  such  investments  for  the  Fund  as  may  be  ordered 
by  the  Trustees. 

His  books  shall  always  be  open  to  the  inspection  of  any  Trus- 
tee, and  he  shall  make  to  the  Chairman  an  annual  statement  of 
receipts  and  disbursements. 

He  sliall  receive  out  of  the  Fund  such  compensation  per  annum 
as  may  be  fixed  by  the  Trustees  and  approved  by  the  Governing 
Committee  of  the  Exchange. 

Sec.  8.  In  case  any  person  entitled  to  any  gratuity  shall  be 
Gratuities  Under  age  and  have  no  gunrdian  entitled  to  receive 
to  mmom.        payment  at  the  maturity  thereof,  the  Trustees  may, 
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in  their  discretion,  deposit  such  mouey  with  the  New  York  Life 
Insurance  and  Trust  Company  or  the  United  States  Trust  Com- 
pany, as  the  property  of,  and  in  trust  for,  such  minor ;  and  in 
like  manner  if  any  person  apparently  entitled  to  any  payment 
fails  to  claim,  or  has  disappeared  or  cannot  be  found  after  rea- 
sonable inquiry  the  Trustees  may  deposit  the  presumptive  share 
of  such  person  in  either  of  said  Trust  Companies  to  the  credit 
of  "The  Trustees  of  the  Gratuity  Fund  of  the  New  York  Stock 
Exchange,  in  trust,"  to  the  end  that  it  may  be  paid  to  such  per- 
son, if  afterwards  found,  or  otherwise  to  the  parties  Avho  may 
subsequently  establish  their  right  thereto ;  a  similar  discretion 
shall  apply  in  the  case  of  any  dispute  between  claimants  for  a 
gratuity  or  a  portion  thereof. 

Sec.  9.  The  Trustees  shall  have  power  at  their  discretion  to 
Trustees  consult  and  employ  legal  counsel;  they  shall  be  au- 
counsei  and  thorizcd  to  make  disbursements  out  of  the  Fund  to  de- 
penditmes.  fray  necessary  expenses,  but  no  such  disbursements 
shall  be  allowed  without  a  resolution  specifying  the  nature  and 
amount  of  the  same,  being  entered  at  large  upon  the  Book  of 
Minutes  of  the  Secretary.  Each  Trustee  shall  receive  from  the 
Fund  five  dollars  for  every  meeting  at  which  he  shall  be  present. 

Sec.  10.  In  case  of  a  vacancy  occurring  in  the  office  of  Chair- 
man, or  Secretarv  and  Treasurer,  the  Trustees  shall 

\  acancy in 

office.  forthwith  proceed  to  fill  the  same  for  the  unexpired 

term.  In  case  of  the  temporary  absence  or  inability  to  act  of 
either  the  Chairman,  or  Secretary  and  Treasurer,  the  Trustees 
shall  have  power  to  appoint  one  of  their  number  to  act  in  his 
stead  pro  tern . 

Sec.  11.  The  Governing  Committee  of  the  Exchange  shall,  at 
Examina-       all  times,  have  the  riirht  to  direct  the  production  be- 

tion  of  the  ..^,,  .  i-i-iiio 

fund.  fore  it  of  the  secm-ities  belonging  to  the  Fund,  the  Sec- 

retary's Book  of  Minutes  and  the  Treasurer's  books  of  account. 

It  shall  be  the  duty  of  the  Finance  Committee  of  the  Exchange 
to  make  an  annual  examination  of  the  condition  of  the  Fund ; 
and  it  shall  have  the  right  at  any  time  to  make  such  additional 
examination  thereof  as  it  may  deem  proper. 
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Sec.  12.  The  Governing  Committee  of  the  Exchange  shall 
Removal  of  li^^e  power  to  trv  charges  against  any  Trustee  for 
Trustees.  malfeasance  or  negligence  in  office,  and  b}'  a  vote  of 
two-thirds  of  all  its  existing  members,  to  suspend  him  from  his 
functions  or  to  remove  him  and  declare  the  office  vacant. 

Sec.  13.  It  shall  be  the  duty  of  the  Treasurer  of  the  Exchange 
Payments  to  to  pay  over,  semi-monthly,  all  assessments  collected 
the  fund.  under  Article  XVIII  of  the  Constitution,  to  the 
Treasurer  of  the  Gratuity  Fund. 
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RULES   FOR   THE    TRANSACTION   OR   CON- 
DUCT OF  BUSINESS. 


ARTICLE  XX. 

HOURS  OF  BUSINESS. 

Section  1.  The  Exchange  shall  be  opened  for  the  entrance  of 
Hours  for  members  upon  every  business  day  at  thirty  minutes 
business.        after  nine  o'clock  a.  m. 

At  ten  o'clock  the  Chairman  shall  announce  that  the  Exchange 
is  open  for  the  transaction  of  business,  and  it^sliall  so  remain 
until  three  o'clock  p.  m.,  when  he  shall  announce  it  to  be  closed. 
On  half  holidays  the  closing  shall  be  at  twelve  o'clock,  noon. 

Sec.  2.  The  Exchange  shall  not  be  closed  at  any  time  between 
order"of*'^  the  liouis  named  in  the  preceding  Section,  except  by 
Governing       order  of  the  Governing  Committee. 

Committee.  o 


Sec.  3.   Dealings  upon  the  Exchange  shall  be   limited  to  the 
^     ,.    ,        interval  between  the  hours   above  named;   and  a  fine 

Penalty  for  ' 

oUierThan  °^  ^'^>^'  doUars  for  cach  offense  shall  be  imposed  by 
official  hours,  the  Chairman,  upon  any  member  who  shall  make  any 
bid,  offer  or  transaction  before  or  after  those  hours.  Loans  of 
money  or  securities  may  be  made  after  the  official  closing  of  the 
Exchange. 

Sec.  4.  Dealing  upon  any  other  Exchange  in  the  City  of  New 
Dealing  else-   York    or    publicly  outside   of   the    Exchangi-,    either 

where  ior~  *' 

bidden.  directly  or  indirectly,  in  securities  listed  or  quoted  on 

the  Exchange,  is  forbidden  ;  any  violation  of  this  rule  shall  be 
deemed  to  be  an  act  detrimental  to  the  interest  or  welfare  of  the 
Exchange. 
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ARTICLE  XXI. 

CALLS. 

The  appointment  and  arrangement  of  Calls  of  Stocks  or  Bonds 
shall  be  under  the  control  and  direction  of  the  Committee  of 
Arrangements. 

ARTICLE  XXII. 

CONTRACTS  SUBJECT  TO  THE  RULES  OF  THE  EXCHANGE. 

All  conti'acts  of  a  member  of  the  Exchange,  or  of  a  firm  having 
a  member  of  the  Exchange  as  a  general  partner,  with  any  other 
member  of  the  Exchange,  or  with  any  other  firm  havuig  a  mem- 
ber of  the  Exchange  as  a  general  partner,  for  the  purchase,  sale, 
borrowing,  loaning  or  hypothecation  of  securities,  or  for  the 
borrowing,  loaning,  or  payment  of  money,  whether  occuning 
upon  the  floor  of  the  Exchange  or  elsewhere,  are  contracts  sub- 
ject to  the  rules  of  the  I^xciiauge. 

ARTICLE  XXIII. 

BIDS  AND  OFFERS. 

Section  1.  AU  bids  and  offers  made  and  accepted  in  accord- 
Otfers  bind-     iiuce  with  these  rules  shall  be  binding. 

ing. 

Sec.  2.  All  offers  to  buy  or  sell  securities,  shall  be  for  100 
Amount  of  sliares  of  stock  or  for  $10,000  par  value  of  bonds, 
bid  or  offer.    ^,^j^g^  otherwise  stated. 

Offers  to  buy  or  sell  specific  amounts,  other  than  as  above 
stated,  may  be  made  at  the  same  time  and  may  be  independently 
accepted. 

Sec.   3.  Bids  and  offers  may  l)e  made  only  as  follows: 

Bids  and  ("•)    "Cash,"/.    i'.,U)V   drli\ci-y    \\\>i>\\    the    day  of 

offers.  ,        4         i 

contract ; 
(f>.)    "  Regular  Way"  /.  <'.,  for  delivery  upon  tlic  liusincs.s  day 
followiiig  llic  contract; 
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(o.)  "  At  three  days,"  /.  r.,  for  delivery  upon  the  third  day 
following  the  contract. 

((/.)  "  Buyer's  "  or  "  Seller's  "  options  for  not  less  than  four 
days  nor  more  than  sixty  days. 

Bids  and  offers  under  each  of  these  specifications  may  be  made 
simultaneously,  as  being  essentially  different  propositions,  and 
ma}'  be  separately  accepted  without  precedence  of  one  over  an- 
other. 

Bids  and  offers  made  without  stated  conditions  shall  be  con- 
Reguiar  sidered  to  be  in  the  "  llegular  Way." 

way. 

On  transactions  for  more  than  three  days  written  contracts 
Exchange       shall  be  exchanged  on   the  day  following  tlie  transac- 

of  written  .  i       ,     ,,  .  ,       ,  , 

contracts.  tiou,  aiul  shall  Carry  interest  at  the  legal  rate,  unless 
otherwise  agreed  ;  on  such  contracts  one  day's  notice  shall  be 
given,  at  or  before  2.15  [>.  m.,  before  the  securities  shall  be  de- 
liverable prior  to  the  maturity  of  the  contract. 

On  offers  to  buy  "  Seller's  Option"  or  to  sell  "  Buyer's  Op- 
Precedence      tion,"  the  longest  Option  shall  have  precedence.     On 

op  ions.  offers  to  buy  "Buyer's  Option"  or  to  sell  "Seller's 
Option,"  the  shortest  option  shall  have  precedence. 

Sec.  4.  All  contracts  falling  due  on  holidays  or  half  holidays 
Contracts        obscrvcd  by  the  Exchange,  shall   be  settled   on  the 

maturing  on  ,.         ,        .  ,  "^ 

holidays.  preceding  business  day,  except  that  when  two  or  more 
consecutive  days  are  holidays  or  half  holidays,  contracts  falling 
due  on  other  than  the  first  of  such  days  shall  be  settled  on  the 
next  business  day. 

Loans  of  money  or  securities  made  on  the  day  preceding  a 
holiday  or  half-holiday  ol)served  by  the  Exchange,  shall  mature 
on  the  succeeding  business  day,  unless  otherwise  specified. 

Sec.  5.  Bids  or  offers  shall  not  be  made  at  a  less  variation 
Variation        ^jjj^j^  one-eighth  of  one  i)er  cent. 

m  bids.  °  ' 

Sec.  6.  Bids  and  offers  shall  be  made  on  the  basis  of  a  per- 
Basis  of  centage   of    the  par  value  of  the   securiti<'s  dealt  in  ; 

bids  or  "  .  .    .  ^  i  x-  m         ia    i 

otfers.  except  that  in  securities  of  a  par  value  or  ion  Dol- 
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lais  or  less  per  share  the  bid  and  offer  shall  be  in  dollars  or 
fractions  thereof. 

Sec.  7.  Any  member  violating  any  of  the  above  provisions  of 
Penalty.  this    Article    shall   be  fined  by  the  Chairman  in  an 

amount  not  exceeding  twenty  dollars ;  for  a  repetition  of  the  of- 
fense, he  shall  be  liable  to  suspension  for  a  period  not  exceeding 
ten  days. 

Sec.  8.  Fictitious  transactions  are  forbidden.  Any  member 
Fictitious  violating  this  rule  shall  be  liable  to  suspension  for  a 
tious.  period  not  exceeding  twelve  months. 

Sec.  9.  No  offers  to  buy  or  sell  privileges  to  receive  or  deliver 

Bids  for  Securities,  shall   be   made  publicly  at  the  Exchange, 

privileges.  antler  penalty  of  a  fine  of  twenty-five  dollars  for  each 
offense. 

ARTICLE  XXIV. 

COMPARISONS — LIABILITY  ON  CONTRACTS. 

Section  1.  It  shall  be  the  duty  of  every  member  to  report  each 
Duty  to  of  his  transactions  as  promptly  as  possible  at  his  of- 

transac-  fice,  where  lie  shall  furnish  opportunity  for  prompt 

tious. 

comparison. 

Sec.  2.  It  shall  be  the  duty  of  the  Seller  to  compare,  or  to  en- 
Seiier  to  dcavor  to  compare,  each  transaction  at  the  office  of 
compare.  ^-^^  Buyer,  not  later  than  one  hour  after  the  closing 
of  the  Exchange.  Nothing  in  this  Article  shall  be  construed  to 
justify  a  refusal  to  compare  before  the  closing  of  the  Exchange. 

Sec.  3.  It  shall  be  the  duty  of  the  Buyer  to  investigate,  before 

Buyer  to  10  o'clock  a.  m.,  of  the  day  after  the  purchase,  each 

luvestigate.  transaction  which  has  not  been  compared  by  the 
Seller. 

Sec.  4.  Neglect  of  a  member  to  comply  with  the  ijrovisions  of 
Sections  1  or  2  hereof  sh:ill  render  him  liable  ton  fine 

Penalty.  ,.  „^  ,    ,,  ,        i        •  i    i       ^i 

not   exceeding    fifty    dollars,  to    be   imposed   by  the 
Committee  of  Arrangements. 
70 


1106    Coustitutiou  of  the  New  York  Stock  Exchange. 

Sec.  5.  Coniparisoii  shall  be  made  by  an  exchange  of  an  orig- 
Compari-         inal  and  a  chiplicati'  (•()in])aris()n  ticket ;    the  i)artv  to 

8on  how 

made.  whom  the  oompaiisou  ticket  is   presented  shall  i-etain 

the  original,  if  it  be  correct,  and  immediately  return  the  duplicate 
duly  signed. 

An  exchange  of  Cleariug-IIouse  tickets  shall  constitute  a  com- 
parison. 

Sec.  6.  Should  a  difference  be  discovered  in  an  attempt  to 
Adjustment      Compare,  the  exact  liability  of   the  disputants   shall 

of  dilfer-  ,  i  i  •    ,      t    i  i  ^  , 

ences.  be  promi)tly  established  by  purchase,  sale  or  mutual 

agreement. 

Sec.  7.  If  an  original  party  to  a  transaction  gives  up  his  prin- 
Principai         cipal,   the  latter  shall   have   the   same   duties  in  the 

shaU  com-  .  i  •    •       i  , 

pare.  matter  oi  comparison  as  the  original  i)arty. 

Sec.  8.  No  comparison  or  failure  to  compare,  and  no  notifica- 
invioia-  tiou,  or  acceptance  of  notilicatiou,  shall  have  the  effect 

contracts.        of  Creating  or  of  canceling  a  contract,  or  of  changing 
the  terms  thereof,  or  of  releasing  the  original  parties  from  liability. 

Sec.  9.  No  party  to  a  contract  shall  be  compelled  to  accept  a 
Substitution  Substitute  principal,  unless  the  name  proposed  to  be 
of  principal,  substituted  shall  be  declared  in  making  the  offer  and 
as  a  part  thereof. 

Orders  for  the  receipt  or  delivery  of  securities,  issued  by  the 
Clearing-House,  shall  however,  be  binding  and  enforceable  upon 
members  or  firms  using  the  facilities  of  the  Clearing-House. 

Sec.  10.  When  written  contracts  shall  have  been  exchanged 
Liability  on     the  signers  thereof  only  are  liable. 

written  con- 
tracts. 

ARTICLE  XXV. 

PAYMENT  AND  DELIVERY. 

Section  1.  In  all  deliveries  of  securities,  the  party  delivering 
Payment  shall  have  the  right  to  require  the  purchase  money 
deHvery.  to   be   i)aid   upon    delivery ;    if   delivery  is   made    by 
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transfer,  payment  may  be  required  at  the  time  and  place  of 
transfer. 

Sec.  2.  The  Receiver  of  shares  of  stock  shall  have  the  option 
Delivery  by      of  requiriuf^  the  delivery  to  be  made  either  in  certifi- 

certiflcate  or 

transfer.  cates  therefor  or  by  transfer  thereof;   except  that  in 

cases  where  personal  liability  attaches  to  ownership,  the  Seller 
shall  have  the  right  to  make  delivery  by  transfer. 

The  right  to  require  receipt  or  delivery  by  transfer  shall  not 
obtain  while  the  transfer  books  are  closed. 

Sec.  3.  Deliveries  of  securities  on  contracts  subject  to  the 
Regularity       rulcs  of   the  Exchange  shall  in  all  cases   conform  to 

enery.  ^j^^  requirements  for  regularity  which  may  be  made, 
from  time  to  time,  by  the  Committee  on  Securities. 

Sec.  4.  The  Buyer  must,  not  later  than  two-fifteen  o'clock 
Limit  of  p.  m.,  accept  and  pay  for  all,  or  any  portion  of  a  lot 

payment.  of  stock  coutracted  for,  which  may  be  tendered  in 
lots  of  one  hundred  shares  or  multi[)les  tiiereof ;  and  he  may 
buy  in  "  under  the  rule"  the  undelivered  portion,  in  accordance 
with  the  provisions  of  Article  XXVIIT. 

This  rule  shall  also  apply  to  contracts  for  l)onds  when  tender 
is  made  in  lots  of  ten  thousand  dollars  or  multiples  thereof. 

ARTICLE  XXVI. 

SETTLEMENT  OK  CONTRACTS. 

Section  1.  All  deliveries  of  Securities  must  be  made  before 
Limit  of  quarter  after  two  o'clock  p.  m.,  and  when  deliveries 

delivery.  are  uot  made  by  that  time  the  contract  may  ])e  closed 

"  under  the  rule"  in  the  manner  provided  in  Article  XXVIII  of 
these  Rules.  In  the  absence  of  any  notice  or  agreement  the  con- 
Damagefor  tract  siiall  continue  without  interest  until  tlie  follow- 
defaait.  ij^g   business   day;   bnt  in  every  case  of   non-delivery 

of  securities  the  party  in  default  sli.ill  be  liable  for  any  damages 
which  may  accrue  thereby  ;  and  all  claims  for  such  damages  must 
be  mad(;  before  three  o'chjck  p.  in.,  on  the  business  day  following 
the  default. 
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Sicc.  2.  The  neglect  or  failure  of  a  member  or  firm  to  exchange 
Failure  to  Cleariiig-Iiouse  tickets  on  a  contract,  in  conformity 
Clearing-  with  the  "  llulcs  for  Clearing,"  shall  constitute  a  de- 
tickets,  fault ;  and  such  tlef aulted  contract  may  be  closed  as 
provided  in  Article  XXVIII;  except  that  the  limit  of  time  for 
delivery  of  notice  of  intention  to  close  such  contract  shall  be  ten 
thirty  o'clock  a.  m.  of  the  following  business  day,  and  the  time 
for  closing  shall  not  be  before  eleven  o'clock  a.  m. 

Sec.  3.  Parties  receiving  securities  shall  not  deduct,  from 
Damages  the  purchase  price,  any  damages  claimed  for  non-de- 
deducted,  livery,  except  by  the  consent  of  the  party  deliver- 
ingr  the  same. 


Sec.  4.  Notice  for  the  return  of  loans  of  money,  or  of  se- 
Noticeof  curities  not  admitted  to  the  Clearing-House,  must  be 
loans!^  given  before  one  o'clock   p.   m.     Notice  for  the  re- 

turn of  loans  of  securities  admitted  to  the  Clearing-House  must 
be  given  before  three-thirty  o'clock  p.  m.,  except  on  half-holi- 
days observed  by  the  Exchange,  when  such  notice  must  be  given 
before  twelve-thirty  o'clock  p.  ra.  All  such  notices  shall  be 
considered  as  in  full  force  until  delivery  is  made. 


Sec.  5.  On  half -holidays  observed  by  the  Exchange,  securi- 
Deiiveryon  tles  Sold  Specifically  f or  "  Cash  "  must  be  delivered 
haif-iioiiday.  ^^^^  received  at  or  before  eleven-thirty  o'clock  a.  m. 
In  case  of  default  tlie  contract  may  be  closed  after  eleven-forty 
o'clock  a.  m.  under  the  rule,  in  manner  provided  in  Article 
XXVIII. 

ARTICLE  XXVn. 

CLEARING-HOUSE. 

Section  1.     There  shall  he  a  Clearing-House  for   the  purpose 
of  acting  as  the  common  agent  of  the  members  of  the 

Clearing-  °  ^  .   . 

House.  Exchange  iii  receiving  and  delivering  such   securities 

as  may  from  time  to  time  be  designated  by  the  Clearing-House 
Committee. 
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Sec.  2.  Nothing  iu  the  conduct  of  the  business  of  clearing 
Limitation  of  ^^^^1  attach  any  liability  to  the  Exchange,  or  to  any 
liability.  member  of  the  Clearing-House  Committee,  and  delays 

on  the  part  of  the  Clearing-House  shall  not  attach  any  liability  to 
members  who  are  clearing. 

Sec.  3.  The  Clearing-House  Committee  shall  designate  from 
Securities  to  ^^^^  ^^  ^^^^  ^^®  Securities  which  shall  be  cleared, 
be  cleared.  r^^fj^  jjj  ^11  transactions  in  such  securities,  the  deliv- 
eries shall  be  made  through  the  Clearing-House,  unless  other- 
wise specially  stipulated  in  the  bid  or  offer,  or  otherwise  agreed 
upon. 

Sec.  4.  The  "  Rules  for  Clearing  "  and  the  "  Rules  for  Deal- 
ciearing-         ing "  adopted  by  the  Governing  Committee,   and  all 

House  rules  o        .       i  J  o  i 

binding  amendments  thereto  shall  be  binding  upon  the  mem- 

upon  mem-  o       i 

bers.  bers  of  the  Exchange  equally  with  the  laws  included 

in  the  Constitution. 

Amendments  to  "  Rules  for  Clearing  "  or  to  "  Rules  for  Deal- 
ing "  ma}'  be  adopted  by  a  vote  of  two-thirds  of  all  the  existing 
members  of  the  Governing  Committee  and  need  not  be  submit- 
ted to  the  members  of  the  Exchange  for  approval. 

ARTICLE  XXVni. 

closing  contracts   "  UNDER  THE  RULE." 

Section  1.  When  the  insolvency  of  a  member  or  firm  is  an- 
ciosingcon-  uounccd  to  the  Exchange,  members,  having  contracts 
wiTvent'mem-  subject  to  the  rules  of  the  Exchange  with  the  mem- 
^*"^'^'  ber  or  fum,  shall  without  unnecessary  delay  proceed 

to  close  the  same.  If  the  contracts  involve  securities  admitted 
to  quotation  upon  the  Exchange  the  closing  must  be  in  the  Ex- 
change, either  ofFicially  by  the  Chairman,  or  by  personal  pur- 
chase or  sale.  If  the  contracts  involve  securities  not  dealt  in  on 
the  Exchange,  the  purchase  or  sale  of  such  securities  must  be 
promptly  made  in  tiie  best  available  market.  Should  a  contract 
not  1)0  closed,  as  above  provided,  the  price  of  settlement  siiall 
be  fixed  by  the  price  current  at  the  time  when  such  contract 
should  have  been  closed  under  this  rule. 
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Sec.  2.  A  contract  which  has  not  been  fulfilled  according  to 
Closing  con-  the  teiTns  thereof  may  be  officially  closed  "  under  the 
caufeofiion-   ^^^*^  "  ^J  the  Chairman,   as  herein  provided. 

fulflUmeut. 

Notice  of  intention  to  make  such  closing  of  a  contract  must 
Noticeof         be  delivered,  at  or  before  two-thirty  o'clock  p,  m.,  at 

intention  to  .  t       ^^ 

close.  the  registered  otiice  address  of  the   member  or  firm 

in  default.  And  the  Cliairman  shall  not  close  such  contract  be- 
fore two- thirty-five  o'clock  p.  m. 

Sec.  3.  Every  notice  of  intention  to  close  a  contract  "  under 
Form  of  the  rule,"  becausc  of  non-delivery,  shall  be  in   writ- 

notice,  jjjg .  ^^^^  shall  state  the  name  of  the  member   or  firm 

by  whom  the  order  is  given,  also  for  whose  account — all  of  which 
shall  be  announced  by  the  Chairman  before  closing  the  contract. 

The  closing  of  a  contract  "  under  the  rule,"  made  in  conform- 
Liabiiityof      itv  with  such  uotlcc,  shall  be  also  for  the   account 

SUCCGG(lill£  *' 

parties.  uud  liability  of  each  succeeding  party  in  interest. 

Sec.  4.  Notice  of  intention  to  close  a  contract  "under  the 
"Whole  or  i'"le  "  may  be  given  upon  the  entire  amount  in  default 
contract^may  ^r  upon  any  portion  thereof,  but  in  this  latter  case 
be  closed.  ^^j.  ^^^  jggg  than  One  hundred  shares  of  stock  or  ten 
thousand  dollars  of  bonds. 

Sec.  5.  When  notice  that  a  contract  will  be  closed  "  under 
the  rule  "  is  received  too  late  for  transmission  to  other 

Re-establish- 
ment of  con-   members  or  firms  interested  iu  such  contract,  within 

"  under  tbe     the  times  stated  therefor,  the  n(jtified  member  or  firm 

rule."  ,       .  .  .  ,  . 

who  IS  unable  to  so  transmit  said  notice  may,  imme- 
diately after  the  official  closing  '-under the  rule,"  re-establish  such 
contract  by  a  new  purchase  or  sale  in  the  "  regular  way  ;  "  and 
any  loss  arising  therefrom  shall  be  a  valid  claim  against  the  suc- 
cessive party  or  parties  in  interest. 

Sec.  6.  "When  a  member  has   issued  a  notice  of   intention  to 
close   a   contract   "  under  the  rule,"   for  default  in 

Payment 

after  notice     delivcrv,  he  must  receive  and  pay  for  securities  due 

of  intention  '  '■     ^ 

to  close  a        upon  such  Contract  if  tendered  at  his  office  within  five 
minutes  of  the  official  time  for  closing;  or  thereafter, 
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if  tendered  at  the  rostrum  of  the  Exchange,  before  the  Chairman 
has  closed  the  contract. 

Sec.  7.  When  a  contract  has  been  closed."  under  the  rule," 

T^,  ^.„    ^.         tlie   member  or  firm  who   gave   the   order   must  give 

Kotiflcatiou  °  o 

of  closing.        prompt  notice  of  such  closing  to  the  member  or  firm 
in  default. 

Notification  to  successive  parties  in  interest  must  be  trans- 
N  f  fl  tion  fitted  without  delay,  and  claims  for  damages,  arising 
to  successive    thcrcfrom,  must  be  made  prior  to  three  o'clock  p.  m. 

parties.  ^  ^ 

of  the  business  day  following  the  closing  of  the  con- 
tract. 

Sec.  8.  When  a  contract  has  been  closed  "  under  the  rule," 
Record  of  the  Chairman  shall  endorse  upon  the  order  therefor 
paymwit  of  the  name  of  the  purchaser  or  seller,  the  price  and  the 
difference.  jjour  at  which  such  contract  is  closed,  and  deliver  the 
order  to  the  Secretary  of  the  Exchange,  who  shall  ascertain 
whether  the  money  difference,  if  any,  has  been  paid.  If  such 
difference  shall  not  be  paid  within  twenty-four  hours  after  the 
closing  of  the  contract,  the  Secretary  shall  report  such  default  to 
the  President. 

Sec.  9.  When  a  contract  is  closed  "  under  the  rule,"  any  mem- 
Faiiure  to  ber  or  firm  accepting  the  bid  or  offer,  as  made  by  the 
tract ^"*' under  Chaii'mau,  and  not  complying  promptly  therewith, 
the  rule. '        shall  be  liable  for  any  damages  resulting  therefrom. 

The  member  or  firm,  for  whose  account  a  contract  is  being 
Party  in  de-     closcd  "  Under  the  rule,"  shall  not  be  permitted  to  ac- 

tault  shaU  ,       i  •  i  a^  t      ,  i       /-,•      • 

not  renew        ccpt  the  Did  or  offcr  made  by  the  Chairman. 

contract  "  un- 
der the  rule." 

Sec.  10.  When  a  loan  of  money  is  not  paid  at  or  before  two- 
fifteen  o'clock  p.  m.  of  the  dav  upon  which  it  becomes 

Default  in  ,      ,,  " 

payment  of      duc,  the  borrower  shall  be  considered  as  in  default. 

money  loans.  i     i       i        i  i     )>     i 

and  the  lender  may  sell  "under  the  rule  the  securi- 
ties pledged  therefor,  or  so  much  thereof  as  may  be  necessary  to 
liquidate  the  loan,  in  the  manner  prescribed  in  the  foregoing  Sec- 
tions of  this  Article. 
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ARTICLE  XXIX. 

IRREGULARITY   IN    SECURITIES. 

Reclamation  for  uregularity  in  securities  must  be  made  within 
ten  days  from  the  date  of  delivery. 

ARTICLE  XXX. 

DISAGREEMENT  ON  TERMS  OF  CONTRACT. 

"When  a  disagreement  arising  from  a  transaction  in  securities 
shall  be  discovered,  the  money  difference  shall  forthwith  be  es- 
tablished by  purchase  or  sale  by  the  Chairman,  or  by  mutual 
agreement. 

ARTICLE  XXXI. 

DEPOSITS   ON  CONTRACTS. 

Sec.  1.  Mutual  cash  deposits  of  not  exceeding  ten  per  cent 
Mutual  ™^y  ^^  required  at  any  time  by  either  party  to  a  con- 

deposits  on      tract.     Whenever  the  margin  of  either  party  becomes 
reduced  to  five  per  cent,  by  reason  of  changes  in  the 
market  value  of  the  securities,  further  deposits  may  be  called, 
from  time  to  time,  sufficient  to  restore  the  impaired  margin. 

Sec  2.  The  holder  of  a  due-bill  issued  for  the  dividend  on  stock 
Deposit  on  Contracted  for,  may  require  the  maker  of  the  due-bill 
due-bills.  ^^  deposit  the  full  amouut  due  thereon,  in  a  Trust 
Company,  payable  to  the  joint  order  of  both  parties. 

Sec.  3.  When  deposits  are  called   before  two  o'clock  p.  m., 

Time  for         ^^^'^^  uiust  be  made  at  or   before   two-thirty  o'clock 

deposifs  ^^  ^^®  same   day ;  if  called  after  two   o'clock  p.  m. 

they  must  be  made  at  or  before  ten  thiily  o'clock  a.  m. 

of  the  following  business  day. 

On  half-holidays  observed  by  the  Exchange,  deposits  called 
„  „  ,  before  eleven  o'clock  a.  m.  must  be  made  at  oi-  before 

Calls  for 

deposit  on        elevcii-thirtv  o'clock   a.    m.  :  if    called   after  eleven 

half-holidaj's.  "^ 

o'clock   a.  m.  they  must  be   made  at  or  before  ten- 
thirty  o'clock  a.  m.  of  the  next  business  day. 
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Sec.  4.   Failure  of   either  party  to  a  contract  to  comply  with 
,    ,  .         a  demand  for  a  deposit  shall  constitute  a  default;  and 

Default  in  ^ 

making  the  Other  party  to  the  contract  may  report  such  de- 

deposit.  1         .-  J        I 

fault  to  the  Chairman,  and  instruct  him  to  re-establish 
the  contract  fortlivvith,  by  a  new  purchase  or  sale  "under  the 
rule,"  and  any  difference  arising  therefrom  shall  be  paid  to  the 
party  entitled  thereto. 

Written  notice  of  iutention  to  re-establish  the  contract  shall  be 
sent  to  the  office  of  the  party  in  default. 

Sec.  5.  Unless  otherwise  mutually  agreed,   deposits  on   con- 
piace  of  tracts  shall  be  made  in  the  New  York  Life  Insurance 

*^^P°'^*-  and  Trust  Company. 


ARTICLE  XXXII. 

DIVIDENDS INTEREST PREMIUM. 

Section  1.  On  the  day  of  closiug  of  the  transfer  books  of  a 

corporation   for  a  dividend  upon  its  shares  all  trans- 

trausfers  for    actions  therein  for  "  Cash"  shall  be  "  dividend  on" 

up  to  the  time  officially  designated  for  the  closing  of 

transfers;  all  transactions  on  that  day  other  than  for  "  Cash " 

shall  be  "  ex-dividend." 

Should  the  closiug  of  transfers  occur  upon  a  holiday  or  half- 
holiday,  observed  by  the  Exchange,  transactions  on  the  preced- 
ing business  day,  other  than  for  "  Cash,"  shall  be  "ex-dividend." 

Sec.  2.  The  Buyer  shall  be  entitled  to  receive  all  interest, 
Buyer  en-  dividends,  rights  and  privileges,  except  voting  power, 
dends.  "    vvhich'  may  pertain  to  the  securities  contracted  for, 

and  for  which  the  transfer  books  shall  close  during  the  pendency 
of  the  contract. 

When  such  contract  shall  mature  before  the  official  date  for 
payment  of  such  interest,  dividend,  right  or  privilege,  the  Seller 
shall  deliver  a  due-bill  therefor  signed  or  endorsed  by  him. 

Sec.  3.  A  charge  of  one  per  cent,  may  be  made  for  collecting 

Charge  for  dividends.     For  scrip  or  stock  dividends  the  cluu'ge 

coUection.  ghaUbe  computed  upon  the  market  value  of  such  scrip 
or  stock. 
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No  charge  shall  be  madt*  for  collecting  dividends  accruing  on 
securities  deliverable  on  a  contract. 

Sec.  4.  Offers  to  buy  or  sell  dividends  shall  not  be  made  pub- 
Offers  to  buy  licly  on  tlie  Exchange.  The  Chairman  shall  impose 
dividends.  r^  flj^g  Qf  twenty-fivc  dollars  for  each  violation  of  this 
rule. 

Sec.  5.  When  securities  are  borrowed  or  loaned,  the  sum  agreed 
Payment  of  upon,  either  as  interest  for  cari'ying,  or  as  premium 
eft  orprem-'    for  use,  shall  be  paid  whether  such  securities  are  de- 


lum. 


livered  or  not. 


Sec.  6.  When  money  or   securities  are  loaned  at  a  premium, 
Premium  for    R^i<^  premium  shall  apply  only  to  the  day  for  which 

one  day  only,     the  loau  is  made. 


ARTICLE  XXXIII. 

TRANSFER    AND    REGISTRY. 

Section  1.  Corporations  whose  shares  are  admitted  to  dealings 
Transfer  upou  the  Exchange  will  be  required  to   maintain  a 

agent  and 

Registrar.  Transfer  Agency  and  a  Registry  office  in  the  City  of 
New  York,  Borough  of  Manhattan.  Both  the  Transfer  Agency 
and  the  Registrar  must  be  acceptable  to  the  Committee  on  Stock 
List,  and  the  Registrar  must  file  with  the  Secretary  of  the  Ex- 
change an  agreement  to  comply  with  the  requirements  of  the  Ex- 
change in  regard  to  registration. 

Sec.  2.  Wiien  a  corporation  purposes  to  increase  its  authorized 
Increase  of  Capital  stock,  thirty  days'  notice  of  such  proposed 
stock.  increase  must  be  officially  given  to  the  Exchange,  be- 

fore such  increase  may  be  admitted  to  dealings. 

Sec  3.  When  the  capital  stock  of  a  corporation  is  increased 
Convertible  through  couvcrsion  of  convertible  bonds,  already 
bonds.  listed,  the  issuing  corporation   shall  give  immediate 

notice  to  the  Exchange  and  the  Committee  on  Stock  List  may, 
thereupon,  authorize  the  registration  of  such  shares  and  add 
them  to  the  list. 
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Sec.  4.  The  Governing  Committee  may  suspend  dealings  in 
Dealings  the  Securities  of  any  corporation  previously  admitted 

suspended.       ^^  quotation  upon  the  Exchange,  or  it  may  summarily 
remove  any  securities  from  the  list. 

Sec.  5.  After  the  admission  of  a  security  to  dealings  upon 
Change  in  the  Exchange,  no  change  in  the  form  of  certificate,  or 
certificate.  of  the  Transfer  Agency  or  the  Registrar  of  Shares, 
or  of  the  Trustee  of  Bonds  shall  be  made  without  the  approval  of 
the  Committee  on  Stock  List. 

ARTICLE  XXXIV. 

COMMISSIONS. 


Obligation. 


Sec.  1.  Commissions  shall  be  charged  and  paid,  under  all  cir- 
cumstances, upon  all  purchases  or  sales  of  securities 
dealt  in  upon  the  Exchange  ;  and  shall  be  absolutely 
net,  and  free  from  all  or  any  rebatemeut,  return,  discount  or 
allowance  in  any  shape  or  manner  whatsoever,  or  by  any  method 
or  arrangement,  direct  or  indirect ;  and  no  bonus,  nor  any  per- 
centage or  portion  of  the  commission,  shall  be  given,  paid  or 
allowed,  directly  or  indirectly,  or  as  a  salary,  or  portion  of  a 
salary,  to  any  clerk  or  person,  for  business  sought  or  procured 
for  any  member  of  the  Exchange. 

Sec.  2,  All  commissions  shall  be  calculated  upon  the  par 
value  of  securities  and  the  rates  shall  be  as  follows : 

(a.)  On  business  for  parties  not  members  of  the  Exchange, 
Kates  of  including  joint  account  transactions  in  which  a  non- 

commission.  member  is  interested,  transactions  for  partners  not 
members  of  the  Exchange,  and  for  firms  of  which  the  Exchange 
member  or  members  are  special  partners  only,  the  commission 
shall  be  not  less  than  one-eighth  of  one  per  cent. 

(Ij.)  On  business  for  members  of  the  Exchange,  the  commis- 
sion shall  be  not  less  than  one-thirty  second  of  one  per  cent, 
except  when  a  principal  is  given  up,  in  which  case  the  commis- 
sion shall  be  not  less  than  one-fiftieth  of  one  per  cent. 

(c.)     On  Mining  Shares  and  Subscription  Rights,  such  rates, 
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to  members  and  non-members  as  may  be  determined,  from  time 
to  time,  by  the  Committee  on  Commissions,  with  the  approval 
of  the  Governing  Committee. 

(d.)  Government  and  Municipal  Securities  are  exempted 
from  the  provisions  of  this  Article. 

Sec.  3.  A  firm  having  as  a  general  partner  a  member  of  the 
Rates  to  Exchange,  shall  be  entitled  to  have  its  business  trans- 
firms,  acted  at  the  rates  of  commission  hereinbefore  pre- 
scribed for  members.  A  member  of  the  Exchange  cannot  confer 
this  privilege  upon  more  than  one  firm  at  any  one  time. 

Sec.  4.  A  proposition  for  the  transaction  of  business,  at 
Proposed  ^®^^  than  the  minimum  rates  of  commission  herein 
violation.        provided,  shall  constitute  a  violation  of  this  Article. 

Sec.  5.  A  member  suspended  by  the  Governing  Committee 
Suspended  shall  not,  during  the  time  of  his  suspension,  be  en- 
members,  titled  to  have  his  business  transacted  at  member's 
rates  of  commission. 

A  member  who  is  in  suspension  by  reason  of  insolvency  may 
have  his  business  transacted  at  member's  rates. 

Sec.  6.  If  the  Governing  Committee  shall,  by  a  majority 
vote  of  all  its  existing  members,  determine  that  a 
member  of  the  Exchange  has  violated  the  provisions 
of  this  Article,  it  shall  suspend  such  member,  for  the  first 
offense,  for  such  period  not  less  than  one  year  nor  more  than 
five  years,  as  a  majority  of  the  members  of  said  Committee  pres- 
ent may  determine.  A  member  adjudged  guilty  of  a  second 
offense,  by  a  majority  vote  of  all  the  existing  members  of  the 
Governing  Committee,  shall  be  expelled  by  a  like  vote. 

ARTICLE  XXXV. 

'     OFFICE  ADDRESS PARTNERSHIPS BRANCH  OFFICES. 

Section  1.  Every  member  shall  register  with  the  Secretary 
Address  of  an  address,  and  subsequent  changes  thereof,  where 
members.        notices  may  be  served.     The  registered  address  of 


Coustitutiou  of  the  New  York  Stock  Exchange.    1117 

e\evy  member,  trausacting  business  upon  the  Exchauge,  must 
be  in  its  vicinity. 

Sec.  2.  When  a  member  shall  form  a  partnership  he  shall 
Notice  of  immediately  register  the  same  with  the  Secretary ; 
partnership.  ^^^^[^1  announcement  thereof  shall  be  made  to  the 
Exchange  and  notice  posted  upon  the  bulletih  for  ten  days. 
Notice  of  dissolution  of  partnership  must  be  given  in  like  manner. 

Sec.  3.  No  person  shall  be  eligible  to  either  general  or  spe- 
Eiigibiiity  to  ^^^^  partnership  in  more  than  one  registered  firm  at 
partnership,    ^ihc  Same  time. 

Sec.  4.  A  member  shall  not  form  a  partnership  with  a  sus- 
stated  part-     pended  member  of  the  Exchano:e,   nor  with  any  per- 

nerships  ^  °  •'    ^ 

forbidden.  SOU  who  has  been  expelled  therefrom ;  nor  with  any 
insolvent  person,  or  with  any  person  who  may  have  previously 
been  a  member  of  the  Exchange,  and  against  whom  any  member 
holds  a  claim,  arising  out  of  transactions  made  during  the  time 
of  such  membership,  and  which  has  not  been  released,  or  settled 
in  accordance  with  the  laws  of  the  Exchange. 

A  member,  who  is  a  special  partner  in  a  firm,  does  not  thereby 
Special  Confer  any  of  the  privileges  of  the  Exchange  on  such 

partner.  firm 

Sec.  5.  A  member  of  the  Exchange  who  is  a  general  part- 
General  "^^"  '^  ^  ^^'^  represented  thereon  is  liable  to  the  same 
partner.  discipline  and  penalties  for  any  act  or  omission  of 
said  firm,  as  if  the  same  were  committed  by  him  personally ;  but 
the  Governing  Committee  may  in  its  discretion  by  a  vote  of  not 
less  than  thirty  members  relieve  him  from  the  penalty  therefor. 

Sec.  6.  Members  may,  by  the  consent  and  approval  of  the 
Branch  Committee  on  Commissions,  establish  Branch  Oflflces. 

offices.  Such  ofl3ces  must  be  in  charge  of  either  a  partner, 

or  of  a  manager  or  clerk  accepta})le  to  said  Committee. 

The  member  or  firm  establishing  a  Branch  Office  shall  register 
it  witli  the  Seorctary  of  the    Exchange,   and   shall  be 

Liability. 

du'ectly  responsible  for  the  conduct  of  its  busmess. 
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The  managing  clerk  and  all  other  employees  must  be  paid  fixed 
Clerks  and      Salaries,  not  varying  with  the  business. 

employees. 

No  agents,  for  the  solicitation  of  business,  shall  be  employed 
A  ents  ®^  ^^y  other  than  the  foregoing  basis. 

Sec.  7.  Whenever  it  shall  appear  to  the  Governing  Committee 
Disapproval  that  a  member  has  formed  a  partnership,  or  estab- 
ing^Com-'^"  Hshed  a  branch  office,  whereby  the  interest  or  good 
mittee.  repute  of  the  Exchange  may   suffer,   the   Committee 

may  require  the  dissolution  of  such  partnership,  or  the  discon- 
tinuance of  such  branch  office,  as  the  case  may  be. 

Sec.  8.  Any  member  failing  to  comply  with  any  requirement 
of  this  Article,  or  with  any  requirement  of  the  Gov- 
erning Committee  in  regard  thereto,  shall  be  liable  to 
suspension  for  a  period  not  exceeding  one  year. 

ARTICLE  XXXVI. 

DISORDERLY    CONDUCT. 

Section  1 .  Indecorous  language,  or  an  act  subversive  of  good 
order  and  decorum,  or  serious  interference  with  the 
personal  comfort  or  safety  of  another  person  is  for- 
bidden. Any  member  who  shall  violate  this  rule,  within  the 
limits  of  any  department  of  the  Exchange,  may  be  fined  by  the 
Chairman,  or  by  the  Committee  of  Arrangements,  in  a  sum  not 
exceeding  fifty  dollars ;  or  upon  complaint  made  may  be  sum- 
moned before  the  Governing  Committee  and  suspended  for  a 
period  not  exceeding  sixty  days. 

Sec.  2.  The  Committee  of  Arrangements  may  make  rules  to 
Rules  to  govern  the  conduct  of  members  upon  the  Exchange ; 

duct!^"^  ^  it  may  impose  a  fine,  not  exceeding  fifty  dollars,  for 
each  \iolation  thereof,  or  may  report  the  delinquent  to  the  Gov- 
erning Committee,  who  may  suspend  him  for  a  period  not  ex- 
ceeding sixty  days. 


Disorder. 
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Sec.  3.   Betting  or  offering  to  bet,  upon  the  floor  of  the  Ex- 
Bettiug  for-     change,  is  forbidden.     A  member  violating  this  rule 
^'^'  shall  be  subject  to  the  penalties  prescribed  in  the  pre- 

ceding Section  of  this  Article. 

ARTICLE  XXXVI r. 

MINUTES — VISITORS COMMCXICATIONS. 

Section  1.  Members  shall  have  access  to  the  minutes  of  the 
Minutes.         Exchange. 

Sec.  2.  Visitors  shall  not  be  admitted  to  the  floor  of  the  Ex- 
change except  by  permission  of  the  President  or  the 

Visitors.  ^        °  .,  \.    . 

Committee  of  Arrangements. 

Sec.  3.  Communications  shall  not  be  read  to  the  Exchange 
Communi-  without  the  consent  of  the  President  or  the  Commit- 
cations.  ^gg  ^j  Arrangements. 

ARTICLE  XXXVIII. 

alterations  of  the  CONSTITL'TION. 

The  Governing  Committee  ma}^  make  additions,  alterations  or 
Amendment     amendments  to  the  Constitution  by  a  majority  vote 

of  Oonstitu-  «     ,,  .  .    ,.  ,  -r-  1       1  T   . 

tion.  of  all  its  existing  members.     Every  proposed  addition, 

alteration  or  amendment  must  be  presented,  in  writing,  at  a  reg- 
ular meeting  of  the  Governing  Comaiittee  and  referred  to  the 
Committee  on  Constitution,  which  shall  report  thereon  at  the 
next  regular  meeting  of  the  Governing  Committee,  or  at  a  special 
meeting  called  for  the  sole  purpose  of  considering  it.  Action 
thereon  may  be  postponed  to  a  fixed  date  by  a  vote  of  two-thirds 
of  the  members  of  the  Governing  Committee  present.  Such  al- 
terations when  adopted  by  the  Governing  Committee  shall  be 
submitted  to  tho  Exchange  and  shall  stand  as  the  law  of  the  Ex- 
change, if  not  disapproved  within  one  week  by  a  majority  vote 
of  the  entire  membership. 

No  alteration  of  Article  XVIII  shall  ever  be  made  which  will 
Amendment     impair,  in   an  essential  ijarticnlar,   the   obligation  of 

of  Article  \  ,  '  '  " 

XVIII.  each  member  to  contribute,  as  therein  provided,  to 

the  provision  for  the  families  of  deceased  members. 
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RESOLUTIONS  ADOPTED  BY  THE  GOVERNING 
COMMITTEE.^ 


Advertising. 

February  9,  1898. 

"  Resolved,  that  in  future  the  publication  of  an  advertisement 
of  other  than  a  strictly  legitimate  business  character,  by  a  mem- 
ber of  the  Exchange,  shall  be  deemed  an  act  detrimental  to  the 
interest  and  welfare  of  the  Exchange." 

Arbitrage  Dealings. 

January  26,  1898. 

"  "Whereas,  the  so-called  Arbitrage  business  or  trading  between 
this  Exchauge  and  that  of  any  other  city  in  the  United  States, 
based  upon  quotations  from  the  floor  of  this  Exchange,  has  re- 
sulted in  practically  ignoring  the  commission  law ;   therefore 

"  Resolved,  that  in  the  judgment  of  this  Committee  the  send- 
ing of  continuous  quotations  or  quotations  at  frequent  intervals 
by  members  of  this  Exchange,  from  the  floor  of  tlie  Exchange, 
is  detrimental  to  the  interest  and  welfare  of  the  Exchange,  and 
that  any  member  engaging  in  such  business  or  trading,  shall  be 
proceeded  against  under  Section  8  of  Article  XVIII  of  the  Con- 
stitution. 

"  Resolved,  that  the  Committee  of  Arrangements  be  and  they 
hereby  are  authorized  and  instructed  to  prevent  the  transaction 
of  any  such  business  or  trading  by  any  member  of  this  Ex- 
change, and  to  prefer  charges  against  any  member  engaging 
therein." 


1  Note.     References  to  Articles    and  Sections  of  the  Constitution 
have  been  altered  to  conform  to  the  Constitution  as  Revised  March,  1902, 
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Bids  and  Offers. 

December  14,  1898. 

"  That  where  parties  have  orders  to  buy  and  orders  to  sell  the 
same  security,  said  parties  must  offer  said  security,  whether  it 
be  stock  or  bonds  at  one-eighth  per  cent  higher  than  their  bid  be- 
fore making  transactions  with  themselves." 

Branch  Offices. 

February  13,  1901. 

"  That  the  Governing  Committee  rules,  that  the  privileges 
provided  for  under  Section  3,  of  Article  XXXIV,  of  the  Consti- 
tution, can  only  be  conferred  upon  a  Branch  House  when  estab- 
lished under  the  same  name  as  the  parent  firm  and  in  which  the 
partners  and  their  respective  interests  are  identical  with  those  of 
parent  firm." 

Bucket  Shops. 

March  11,  1896. 

"  Any  member  of  this  Exchange  who  is  interested  in,  or  asso- 
ciated in  business  with,  or  whose  office  is  connected  directly  or 
indirectly  by  wire  or  other  method  or  contrivance  with,  any  or- 
ganization, firm  or  individual  engaged  in  the  business  of  deal- 
ing in  differences  or  quotations  on  the  fluctuations  in  the  market 
price  of  any  commodity  or  security  without  a  bona-fide  pur- 
chasie  or  sale  of  said  commodity  or  security  in  a  regular  market 
or  F^xchange,  shall  on  conviction  thereof  be  deemed  to  have  com- 
mitted an  act  or  acts  detrimental  to  the  interest  and  welfare  of 
this  Exchange." 

Commissions. 

Resolution  of  the  Governing  Committee,  Nov.  23,  1881 : 

"  That  in  transactions  where  orders  are  received  from  a  non- 
member,  wherein  the  broker  filing  the  order  is  directed  to  give  up 
another  broker  or  Clearing-House,  the  responsibility  of  collect- 
ing the  full  commission  of  ^ff,  shall  rest  with  the  Broker  or 
Clearing-House  settling  the  transaction." 
71 
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Resolution  of  the  Governing  Committee,  Oct.  24,  18i)4  : 

"  Resolved,  That  in  transactions  where  orders  are  received 
from  a  member,  on  which  a  clearing  firm  is  given  up  by  said 
member  or  by  his  order,  the  responsibility  of  collecting  the  full 
commission  of  ^^  of  1^  shall  rest  with  said  clearing  firm ;  and 
it  shall  be  the  duty  of  the  broker  who  executes  such  orders  to 
report  the  transactions  to  the  clearing  firm  and  render  to  them 
and  collect  his  bill  therefor  at  the  rate  of  g^g  of  1^  and  also 
that  where  a  broker  executes  an  order  for  a  member  and  clears 
the  security  himself,  he  must  charge  ^\  of  1^." 

April  14,  1897. 

"  Resolved,  that  transacting  or  offering  to  transact  business  in 
grain,  produce,  cotton  or  other  commodities,  without  commission 
or  for  a  nominal  commission,  by  any  member  of  this  Exchange 
or  firm  represented  therein,  for  a  customer  dealing  in  securities 
dealt  in  at  the  Exchange,  is  a  method  or  arrangement  for  re- 
batement  of  commissions,  and  is  a  violation  of  the  commission 
law. 

' '  Resolved,  that  giving  or  offering  to  give  reciprocal  business 
in  grain,  produce,  cotton  or  other  commodities  dependent  upon 
the  amount  of  Stock  Exchange  business  received  is  a  method  or 
arrangement  for  rebatement  of  commissions  and  is  a  violation  of 
the  commission  law." 

June  22,  1898. 

"That  in  the  judgment  of  the  Governing  Committee,  any 
member  of  the  Exchange,  who  by  agreement  or  otherwise,  di- 
rectly or  indu'ectly  assumes  or  bears  for  his  own  account,  or 
relieves  his  principal  from  any  part  of  the  stamp  taxes  imposed 
by  the  Act  of  Congress  passed  June  13,  1898,  upon  any  sales  or 
agreements  for  the  sale  of  any  stocks,  sold  or  agreed  to  be  sold 
for  account  of  such  principal,  is  guilty  of  a  violation  of  Article 
XXXIV  of  the  Constitution  of  the  Exchange  relating  to  com- 
missions." 

January  23,  1901. 

"  That  the  employment  of  a  clerk  or  clerks  in  a  nominal  posi- 
tion because  of  the  business  obtained  bv  such  clerk  or  clerks  for 
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theii-  employer,  is  a  violation  of  the  rules ;  "   Articles  XXXIV 
and  XXXV  of  the  Constitution. 

March  26,  1902. 

"Resolved,  that  any  agreement  or  arrangement  entered  into 
between  a  member  or  his  firm,  and  his  or  their  customer,  whereby 
special  and  unusual  rates  of  interest  are  stipulated  for,  or  money- 
advances  upon  unusual  terms  are  made  a  condition,  in  connection 
with  the  conducting  of  an  account,  with  intent  thereby  to  give 
special  or  unusual  advantages  to  such  customer,  for  the  purpose 
of  securing  his  business,  shall  be  deemed  to  be  a  violation  of 
Article  XXXIV  of  the  Constitution,  commonly  known  as  the 
Commission  Law." 

Consolidated  Exchange. 

January  11,  1888. 

"  Resolved,  that  in  the  judgment  of  this  Committee,  any  con- 
nection direct  or  indirect,  by  means  of  telephone,  ticker,  tele- 
graph wii'e,  or  any  electrical  or  other  contrivance  or  device,  or 
pneumatic  tube,  or  other  apparatus  or  device  Avhatsoever,  be- 
tween the  New  York  Stock  Exchange  Building  or  any  part 
thereof,  and  the  new  building  of  the  Consolidated  Stock  and 
Petroleum  Exchange,  or  any  part  thereof,  or  any  room,  place, 
hallway  or  space  thereof  or  therein,  or  any  transmission  direct 
or  indirect,  of  information  from  said  Stock  Exchange  Building 
to  said  new  Consolidated  Stock  and  Petroleum  Exchange,  through 
any  such  means,  apparatus,  device  or  contrivance  as  above  men- 
tioned, is  detrimental  to  the  interest,  and  welfare  of  this  Ex- 
change, and  is  hereby  prohibited." 

February  25,  1891. 

"Resolved,  that  all  communication  between  this  p]xchange 
and  the  Consolidated  Stock  and  Petroleum  Exchange,  or  any 
part  of  the  building  thereof,  by  means  of  messengers  or  clerks, 
or  in  any  other  manner  dii'ectly  or  indirectly  is  detrimental  to 
the  interest  and  welfare  of  this  ICxchange  and  is  hereby  pro- 
hibited. 

"  Resolved,  that  the  Committee  of  Arrangements  be  author- 
ized and  instructed  to  enforce  this  rule." 
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Dealing  for  Emijloyes. 

June  23,  1897. 

"  That  the  taking  or  carrying  of  an  account  of  an  employe  of 
a  member  of  the  Exchange,  by  a  member,  or  fii-m,  members  of 
the  Exchange,  without  the  written  consent  of  his  employer,  is 
an  act  detrimental  to  the  interest  and  welfare  of  the  Exchange." 

October  25,  1899. 

"  Resolved,  When  a  member  has  contracted  to  borrow  money 
on  collateral,  the  simple  payment  of  the  interest  by  the  borrower 
to  the  lender,  after  tliree  o'clock  p.  m.,  without  actually  effecting 
or  properly  endeavoring  to  effect  a  loan,  shall  be  held  to  be  an 
evasion  of  the  contract  and  an  act  detrimental  to  the  interest  and 
welfare  of  the  Exchange  and  the  offending  member  may  be  pro- 
ceeded against  under  Section  8,  Article  XVII,  of  the  Constitu- 
tion." 

Stock  List. 

March  27,  1895. 

"Whenever  it  shall  appear  to  the  Committee  on  Stock  List 
that  the  outstanding  amount  of  any  security  listed  upon  the 
Stock  Exchange  has  become  so  reduced  as  to  make  inadvisable 
further  dealings  therein  upon  the  Exchange,  the  said  Committee 
may  direct  that  such  security  shall  be  taken  from  the  hst  and 
further  dealings  therein  prohibited." 

Wire  Connections. 

May  9,  1900. 

(To  take  effect  on  June  1,   1900.) 

'■'■  First. — That  hereafter  no  member  of  the  Stock  Exchange 
and  no  firm  of  which  such  member  is  a  partner,  shall  establish 
telephonic  or  telegraphic  wire  connection  between  the  office  of 
such  member  or  firm  and  the  oflice  of  any  firm  or  individual  not 
a  member  of  the  Stock  Exchange  transacting  a  banking  or  broker- 
age business,  unless  application  therefor  shall  first  be  made  to 
the  Committee  of  Arrangements,  and  shall  have  been  approved 
by  them. 
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"  Second — Every  such  telephonic  or  telegraphic  wire  con- 
nection which  shall  be  so  authorized  by  the  Committee  of  Arrange- 
ments as  well  as  all  existing  telephonic  or  telegraphic  wire  con- 
nections of  the  same  character,  shall  be  registered  with  the 
Committee  of  Arrangements,  who  shall  make  such  regulations 
governing  the  matter  as  they  shall  deem  necessary. 

"  Third — That  the  Committee  of  Arrangements  shall  have 
power,  at  any  time,  in  their  discretion,  to  order  any  connection 
of  the  character  described  in  these  resolutions  to  be  discon- 
tinued. 

"  Fourth. — While  members  of  the  Stock  Exchange  may  con- 
nect their  offices  by  wire  with  the  offices  of  non-members,  in  ac- 
cordance with  the  provisions  of  these  resolutions,  and  to  pay  for 
such  wire  connection,  nevertheless  no  such  member  shall  directly 
or  indirectly,  by  himself,  or  tln-ough  his  firm, ,  pay  the  cost  of 
telegraph  operators  or  any  other  expense  pertaining  to  non- 
members'  offices. 

Fifth. — No  office  in  the  city  of  New  York  of  any  member  of 
the  Stock  Exchange,  or  of  any  firm  of  which  such  member  is  a 
partner,  shall  be  connected  by  telegraphic  or  telephonic  wire 
with  any  point  outside  of  the  city  of  New  York  unless  such  wire 
shall  be  furnished  by  a  telegraph  or  telephone  company  approved 
by  the  Committee  of  Arrangements.  Said  Committee  shall  from 
time  to  time,  formulate  a  list  of  such  approved  companies. 

"  Sixth.  Any  member  violating  any  provision  of  these  resolu- 
tions, or  any  regulation  made  by  the  Committee  of  Arrange- 
ments in  pursuance  thereof,  shall  be  deemed  to  be  guilty  of  an 
act  detrimental  to  the  interest  and  welfare  of  the  Exchange." 


RULES  AND  REGULATIONS 


FOR   THE    CONDUCT   OF   BUSINESS   ON 

THE  LONDON  STOCK  EXCHANGE 


AS  AMENDED   TO   8th   JUNE,  1903 


No  Member  of  The  Stock  Exchange  is  allowed  to  ad- 
vertise for  business  purposes  or  to  issue  circulars  to  persons 
other  than  his  own  principals. 

Persons  who  advertise  as  Brokers  or  Share  Dealers  are 
not  Members  of  The  Stock  Exchange,  or  under  the  control 
of  the  Committee. 

A  List  of  Members  of  The  Stock  Exchange  who  are 
Stock  and  Share  Brokers  may  be  seen  at  the  Bartholomew 
Lane  entrance  to  the  Bank  of  England,  or  obtained  on  ap- 
plication to 

Edward   Sattekthwaite, 
Secretary  to  the  Committee  of  The  Stock  Exchange. 

Committee  Room, 

The  Stock  Exchange,  E.  C. 


CONTENTS  OF  RULES  OF  THE  LONDON 
STOCK  EXCHANGE. 
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Committee 1131  1-19 

Admissions,  Re-elections  and  Re-admissions 1137  20-38 

Appendix  to  Admissions  and  Re-elections 1142 

Partnerships 1147  39-43 

Clerks 1149  44-53 

General   Rules  applicable  to   Stock   Exchange  transac- 
tions      1152  54-79 

Rules  applicable  to  English  and  India  Stocks,  &c 1159  80-90 

Rules   applicable   to   Securities   deliverable  by   deed   of 

transfer 1162  91-113 

Rules  applicable  to  Securities  to  Bearer 1172  114-132 

Special  Settling  Days  of  New  Loans,  Shares  and  Stocks.   1178  133-136 

Official  Quotations  of  New  Loans,  Shares  and  Stocks. . . .    1180  137-141 

Ordinary  Settling  Days  and  Official  Quotation  of  Prices.   1184  142-151 

Failures 1187  152-175 

Official  Assignees 1193  176-183 


COMmTTEE. 


1.  On  the  20th  clay  of  March  in  every  year,  or  if  that  day 
Election  of  should  be  a  Sunday  or  Bank  Holiday,  then  on  the 
mitteefor  following  business  day,  a  ballot  by  the  Members  shall 
p^poses.  be  held  for  the  appointment  of  a  Committee  of  thirty 
Members  who  shall  be  called  the  ' '  Committee  for  General  Pur- 
poses," and  shall  hold  office  for  twelve  mouths  from  the  25th  of 
March  next  following  the  date  of  their  election  but  shall  be  re- 
eligible.  Notice  of  such  ballot  shall  be  publicly  exhibited  in  The 
Stock  Exchange  during  Fourteen  days  previous  to  the  same  being 
held,  and  a  further  notice  containiug  the  names  of  the  persons  on 
the  existing  Committee  willing  to  serve  again,  and  of  all  new 
candidates,  their  proposers  and  seconders,  shall  be  publicly  ex- 
hibited iu  like  manner  during  Three  business  days  previously 
to  such  ballot  being  held.  The  Members  on  the  said  Committee 
retiring  shall  remain  in  office  until  the  25th  of  the  same  month 
of  March  iu  which  their  successors  shall  have  been  elected,  and 
in  case  no  election  shall  be  made  at  any  such  ballot  as  aforesaid, 
the  Members  retiring  shall  remain  in  office  until  the  25tli  day  of 
March  in  the  following  year,  or  until  a  vahd  election  shall  have 
taken  place  under  Clause  92  {Deed  of  Settlement) .  Four  busi- 
ness days'  notice  previous  to  any  ballot  of  intention  to  propose 
any  person  not  already  on  the  Committee  and  eligible  for  re-elec- 
tion must  be  given  to  the  Secretary  of  the  Committee  in  writing 
signed  by  two  Members,  and  the  ballot  shall  be  by  printed  hsts 
containing  the  names  of  the  persons  willing  to  serve  again  and 
of  all  persons  so  proposed,  distinguishing  the  former  from  the 
latter.  In  case  no  valid  election  be  made  ou  the  day  hereinbefore 
appointed  for  that  object,  the  Committee  may  forthwith,  or  at 
anv  time  thereafter,  prior  to  the  next  ordinary  yearly  ballot,  cause 
a  ballot  to  be  held  for  such  election,  on  a  day  to  be  fixed  by  the 
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Committee  for  that  purpose,  and  in  all  respects,  as  lastly  herein- 
before provided ;  and  the  Committee  to  be  appointed  by  such 
ballot  shall  remain  in  office  until  the  25th  day  of  March  then  next 
following.  ?>ery  ballot  for  the  election  of  the  Committee  for 
General  Purposes  or  for  supplying  vacancies  in  the  Committee 
shall  be  held  at  The  Stock  Exchange,  and  except  as  specially 
provided  by  these  presents  shall  be  conducted  in  accordance 
with  the  existing  practice  and  usage  in  reference  to  such  elections. 
In  case  of  dispute  as  to  what  such  practice  and  usage  has  been  in 
any  particular,  the  Committee  shall  from  time  to  time  determine 
the  same  by  Resolution. — Deed  of  Settlement,  sect,  xii.,  cl.  90. 

2.  No  person  shall  be  elected  to  the  said  Committee  for  Gen- 
Quaiification    eral   Purposes   who  shall  not  for  the  space  of  Five 

of  Members 

of  the  Com-      years  immediately  preceding  the  day  of  election  have 

mittee  and  "^  J    i  a  j 

of  Voters.  been  a  Member,  and  every  person  on  ceasing  to  be  a 
Member  shall  ipso  facto  vacate  his  seat  on  the  Committee. — 
Deed  of  Settlement,  sect,  xii.,  cl.  91. 

Every  Member  is  entitled  to  vote  although  he  may  not  have 
paid  his  subscription. 

3.  Any  occasional  vacancy  in  the  said  Committee  for  General 
Occasional  Purposes  shall  be  filled  up  by  a  ballot  of  Members  to 
Committee,  be  held  for  the  purpose  on  a  day  to  be  fixed  by  the 
Committee  for  General  Purposes,  and  of  which  Seven  days'  pre- 
vious notice  shall  be  given  by  the  same  being  publicly  exhibited 
in  The  Stock  Exchange.  Similar  notice  of  nomination  shall  be 
given  as  provided  by  Clause  90.  The  surviving,  or  continuing 
Members  on  the  Committee,  notwithstanding  any  vacancy  in 
their  number,  may  act  until  the  same  shall  be  filled  up. 

Any  person  elected  to  supply  an  occasional  vacancy  in  the  said 
Committee  shall  hold  office  for  the  residue  of  the  year  in  which 
he  shall  be  elected,  and  shall  then  retire  with  the  other  Members 
of  the  said  Committee. — Deed,  of  Settlement,  sect,  xii.,  els.  92, 
93. 

4.  The  said  Committee  for  General  Purposes  shall  meet  at  such 
Procedure       timcs  as  thev  may  from  time   to   time   appoint,  and 

of  the  .J  II 

Committee,      shall  detcrmuie  their  own  quorum  (the  same  to  be  not 
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less  than  Seven  Members  actually  present)  and  the  mode  of  pro- 
cedure. 

Until  otherwise  determined,  the  quorum  of  the  said  Committee 

shall  be  Seven  Members  personally  present. — Deed  of 

Settlement,  sect,  xii.,  els.  98,  99. 

5.  The  said  Committee  for  General  Purposes  shall  regulate  the 
Committee      transaction  of  business  on  The  Stock  Exchange,  and 

to  regulate 

business  on      may  make  rules  and  regulations  not  mconsistent  with 

The  Stock  ,  .    .  ^      ,  .  , 

Exchange        the  provisious  of  these  presents  respecting  the  mode 

and  make  .  .in.  ^        ■  e      ^        r^ 

rules.  of  conducting  the  ballot  tor  the  election  of  the   Com- 

mittee and  respecting  the  admission,  expulsion  or  suspension  of 
Members  and  their  clerks,  and  the  mode  and  conditions  in  and 
subject  to  which  the  business  on  The  Stock  Exchange  shall  be 
transacted,  and  the  conduct  of  the  persons  transacting  the  same, 
and  generally  for  the  good  order  and  government  of  the  Members 
of  The  Stock  Exchange,  and  may  from  time  to  time  amend,  alter 
or  repeal  such  Rules  and  Regulations,  or  any  of  them,  and  may 
make  any  new,  amended  or  additional  rules  and  regulations  for 
the  purposes  aforesaid. — Deed  of  Settlement,  sect,  xii.,  cl.  95. 

6.  At  their  first  ordinary  Meeting  after  the  Annual  Election, 
Election  of  ^^®  Committee  shall  elect,  from  amongst  themselves. 
Chairman  ^  Chairman  and  Deputy-Chau'mau,  who  shall  respec- 
Chairman.  tively  hold  ofBce  till  the  2oth  of  March  next  ensuing. 
In  case  either  appointment  shall  become  vacant,  it  shall  be  filled 
up  as  soon  afterwards  as  possible.  AYhen  the  Chairman  and 
Deputy-Chairman  are  absent,  the  Meeting  shall  appoint  a  Chair- 
man. 

In  all  cases,  when,  on  a  division,  the  votes  are  equal,  the 
Chairman       Chakmau  shaU  have  a  second  or  casting  vote. 

has  casting  ° 

vote. 

7.  At  the  first  Meeting  of  the  Committee,  one  of  the  Members 
Election  of  of  Tti^  Stock  Exchaugc  shall  be  chosen  Secretary, 
and  Scriui-  ^ho  shall  hold  his  office  during  their  pleasure ;  and 
neers.  three  other  Members  shall  be  appointed  to  act  as 
Scrutineers  at  elections,  who  shall  report  the  result  of  the  ballot 
to  the  Committee,  and  to  The  Stock  Exchange. 
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8.  The  Ordiuary  Meetings  of  the   Committee  shall  be  held 

every  Monday  at  1.15  o'clock,   commencing  on  the 

Meetings. 

first  Monday  after  each  annual  election.  But  a  Spe- 
cial Meeting  of  the  Committee  may  at  any  time  be  called  by  the 
Special  Chairman  or  Deputy-Chairman,  or   (in  their  absence, 

eetings.  ^^.  ^^^  ^^^^  ^^  their  refusal)  by  any  three  Members  of 
the  Committee.  One  hour's  notice,  at  least,  shall  be  posted  in 
The  Stock  Exchange. 

9.  If  a  quorum  be  not  assembled  within  a  quarter  of  an  hour 
Absence  of  ^^ter  the  time  appointed  for  meeting,  the  Chairman, 
Quorum.         q^.  Dcputy-Chairmau,  may  adjourn  such  meeting. 

10.  The  business  of  the  Committee  shall  be  divided  into  two 

Business  :—       clasSCS,  viz  : — 
Koutine  and 

Special.  Routine. 

Special. 

The  first,  to  comprehend  the  reading  of  Minutes  for  the  pur- 
pose of  confirmation  or  otherwise,  the  admission  of 
Members  and  Clerks,  fixing  Setthng  Days,  &c. 
The  second,  the  investigation  of  claims  and  other  matters  re- 
lating to  the  interests  of  the  Members,  or  of  the  public. 

The  printed  notices  of  the  Meetings  of  the  Committee  posted 
Notices  of  i'l  the  House  shall  contain  the  words  on  "  Routine  " 
Meeting.         ^^  , ,  Special "  Business . 

11.  No  resolution  of  the  Committee  shall  be  valid  or  put  in 

force,  until  confirmed,  unless  it  relate  to  the  shutting 

Confirma- 

tion  of  of  the  House,  the  admission  of  Members,  the  re-ad- 

Resolution.  .      .  i.     i     -       i  i        r^     •  i.         t 

mission  of  defaulters,  the  fixing  ot  ordinaiT  settling 
days,  or  the  granting  or  refusing  of  special  settlements  aud  offi- 
Urgent  con-  ^^^^  quotations.  In  cases  which  do  not  admit  of  de- 
flrraation.  ^^y^  two-thiixls  of  the  Committee  present  must  con- 
cur in  favour  of  the  immediate  confirmation  of  the  Resolution, 
and  the  urgency  of  the  case  must  be  stated  on  the  Minutes.  If 
a  Resolution  be  not  confirmed,  and  another  Resolution  be  sub- 
stituted, the  substituted  Resolution  shall  also  require  confirmation 
Decisions  ^^  ^  subsequent  Meeting.  In  all  c.ises  brought  under 
final.  ^j-jg   consideration  of  the  Committee,  their   decision. 
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when   confirmed,  is  fiual,  and  shall  be  carried  out  forthwith  by 
every  Member  concerned. 

12.  Notice  shall  be  given  in  writing  of  any  alteration  of,  or 
Notice  of  addition  to,  the  Rules,  and  a  copy  of  such  alteration 
NewKuies.      ^^  ^  j^^^^^^  ^^^.  p^.^posed  new  Rule,  shall  be  sent  to 

each  Member  of  the  Committee. 

After  the  reading  of  the  Minutes,  the  consideration  of  any 
Precedence  alteration  of  a  Rule,  or  proposed  new  Rule,  shall 
of  Business.  ^^-^^  precedence  of  all  other  business,  except  the  re- 
admission  of  Defaulters  and  cases  of  urgency. 

13.  All  communications  to  the  Committee  shall  be  made  in 
Communica-  Writing  ;  and  no  anonymous  letter  shall  be  acted 
'''"''■  upon. 

14.  Members  and  their  Clerks  shall  attend  the  Committee 
Attendance  wheu  required ;  and  shall  give  such  information  as 
and  Clerks  may  be  in  their  possession  relative  to  any  matter 
required.         under  investigation. 

15.  The  Committee  may  expel  any  of  their  own  Members  from 

the  Committee  who  may  be  guiltv  of  improper  con- 

Expulsion  of  ,      .         ,.  i    -"^  i  •     t 

Members  of     duct.     The  Resolution  for  expulsion  must  be  earned 

Connnittee.  .      .  „  ,i  .     t      .  y-i  ..  •    n 

by  a  majority  of  two-thirds  in  a  Committee  specially 
summoned  for  the  purpose,  and  consisting  of  not  less  than  Twelve 
Members,  and  must  be  confirmed  by  a  majority  of  the  Committee, 
at  a  subsequent  Meeting  specially  summoned. 

16.  Clause  1. — The  Committee  may  expel  or  suspend  any 
Expulsion  or   member  who  may  violate  any  of  the  Rules  or  Regula- 

suspension  of 
Members.  tlOnS. 

Clause  2. — The  Committee  may  expel  or  suspend  any  Member 
who  may  fail  to  comply  with  any  of  the  Committee's  decisions^ 

Clause  3.  The  Committee  may  expel  or  suspend  any  Member 
who  may  be  guilty  of  dishonourable  or  disgraceful  conduct. 

A  Resolution  for  expulsion  or  suspension  must  be  carried  by 
Special  Com-  ^  majority  of  three-fourths  of  a  Committee  present 
mittee.  ^^  ^  meeting  specially  summoned,  and  consisting  of 

not  less  than  Twelve  Members,  and  must  be  confirmed  by  a  ma- 
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jority  of  a  Committee  present  at  a  subsequent  Meeting  specially 
summoned. 

17.  The  Committee  may  censure  or  suspend  any  Member  of  The 
Improper  or     Stock  Exchanoe  who  may  conduct  himself  in  an  im- 

disorderly  ,       ^  "^ 

conduct.  proper  or  disorderly  manner,  or  who  may  wilfully  ob- 

struct the  business  of  the  House. 

A  Resolution  for  suspension  must  be  carried  by  a  majority 
of  three-fourths  of  a  Committee  present  at  a  Meeting  specially 
summoned,  and  consisting  of  not  less  than  Twelve  Members,  and 
must  be  confirmed  by  a  majority  of  a  Committee  present  at  a 
subsequent  Meeting  specially  summoned. 

18.  The  Committee  for  General  Purposes  for  the  time  being 
Publication      may,  iu  their  absolute  discretion,  and  in  such  manner 

names,  c.  ^^  they  may  think  fit,  notify,  or  cause  to  be  notified 
to  the  public  that  any  Member  has  been  expelled,  or  has  become 
a  Defaulter,  or  has  been  susi)ended,  or  has  ceased  to  be  a  Mem- 
ber, and  the  name  of  such  Member.  No  action  or  other  proceed- 
ing shall  under  any  circumstances  be  maintainable  by  the  person 
referred  to  in  such  notification  against  any  person  publishing  or 
circulating  the  same,  and  this  Rule  shall  operate  as  leave  to  any 
person  to  publish  and  circulate  such  notification,  and  be  pleadable 
accordingly. 

19.  The  Committee  may  dispense  with  the  strict  enforcement 
Suspension      of  any  of  the  Rules  and  Regulations  ;  but  such  pow-er 

of  Kules  and  .       t    ,  /-,  •  •    n 

Regulations,  shall  Only  be  exercised  by  a  Committee  especially 
convened  for  that  purpose ;  and  consisting  of  not  less  than 
Twelve  Members,  three-fourths  of  whom  must  concur  in  the 
Resolution  for  such  dispensation.  The  Resolution  must  be  con- 
firmed by  a  majority  of  the  Committee,  at  a  subsequent  Meet- 
ing specially  summoned. 
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ADMISSIONS,  EE-ELECTIONS  AND  RE- 
ADMISSIONS. 


20.  Every  Member  desirous  of  being  re-elected  shall,  on  or 
Application  before  the  15th  of  February  in  each  year,  address  to 
election.  the  Secretary  a  letter,  of  the  form  inserted  in  the 
Appendix. 

Each  member  of  a  Partnership  is  required  to  sign  a  separate 
letter. 

21.  The  Committee  shall,  on  the  first  Monday  in  March,  pro- 
Admission  ceed  to  admit  and  re-elect  such  persons,  as  they 
election.  shall  deem  eligible  to  be  members  of  The  Stock  Ex- 
change, for  one  year,  commencing  on  the  25th  of  March  then 
instaut,  or  last  preceding  the  admission  of  such  Subscriber,  at 
the  amount  fixed  by  the  Trustees  and  Managers  for  such  ad- 
mission. 

22.  Every  applicant  for  admission  must  have  served  as  a  Clerk 

in  the  House  or  the  Settling  Rooms   for  Two  years 

Qualification.     ,     .^,  .    .  •        •      ^i        tt  *    /a  \ 

(with  a  mmimum  service  in  the  House  of  One  year) 
previously  to  being  balloted  for,  and  must  be  recommended  by 
Three  Members  of  not  less  than  Four  years'  standing,  who  have 
fulfilled  all  their  engagements  and  are  not  indemni- 
fied. Each  recommender  must  engage  to  pay  Five 
hundred  pounds  to  the  creditors  of  the  applicant,  in  case  the 
latter  sliall  be  declared  a  defaulter  within  Four  years  from  the 
date  of  his  admission. 

If  the  applicant  has  served  as  a  Clerk  in  the  House  or  the 
When  Two  Settling  Rooms  for  Four  years  (with  a  minimum  serv- 
required.  icc  in  the  Housc  of  Three  years),  previously  to  his 
application.  Two  recommenders  only  shall  be  required,  who 
must  eacli  enter  into  a  similar  engagement  for  Tliree  hundred 
72 
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pounds,  but  any  Clerk,  who  previously  to  his  employment  in  The 
Candidate  Stock  Exchange  shall  have  been  engaged  as  Prin- 
engHged  in  ci[)al  in  any  business,  shall  only  be  eligible  for  ad- 
busmess.  mission  as  a  Member  with  three  sureties  for  Five  hun- 
dred pounds  each. 

The  election  of  new  Members  must  be  carried  by  a  majoi'ity 
of  three-fourths  in  a  Committee  consisting  of  not  less  than 
Twelve  Members. 

No  member  shall  be  surety  for  more  than  Two  new  Members 
Limitation       at   the    same  time  unless  he   take   up  an  unexpired 

as  to  Recom-  ,.      .  rrii 

niendation.      suretyship,   whcu  the  limit  shall  be  ihree. 

23.  No  Foreigner  shall  be  admissible,  unless  he  shall  have 

been  naturalised  for  a  period  of  Two  years,  and  shall 

Foreigners.  o       c< 

have  been  a  resident  m  this  country  f or  beveu  years. 

24.  A  notice  of  each  application,  with  the  names  of  the  rec- 
Noticeof  a  -  onT'^enders,  stating  that  they  are  not,  and  do  not 
plication.  expcct  to  be,  indemnified,  shall  be  posted  in  The 
Stock  Exchange,  at  least  Eight  days  before  the  applicant  can  be 
balloted  for. 

25.  Members  are  required  to  have  such  personal  knowledge 
Personal.  ^f  applicants  whom  they  recommend,  and  of  their 
appiTcant  by^  P^^^  ^^^^  present  circumstances,  as  shall  satisfy  the 
sureties.  Committee  as  to  their  eligibility. 

26.  Any  recommender  of  a  New  Member,  who  at  the  time  of 
Subsequent  ^^^ch.  Member's  admission  shall  have  avowed  that  he 
tionof "^''^"  was  not,  and  that  he  did  not  expect  to  be  iudemni- 
sureties.  ^^^^  ^^^  ^j^^  gj^^j^  Subsequently  receive  any  indem- 
nily,  shall  in  the  event  of  the  New  Member  failing  within  the 
time  of  his  liability,  be  compelled  to  pay  to  the  creditors  any 
sum  so  received,  in  addition  to  the  amount  for  which  he  origi- 
nally became  surety. 

27.  An  applicant  may  be  recommended  by  a  firm,  but  not  by 
Ineligibility  Two  members  of  the  same  firm,  nor  by  a  Member 
of  sureties.  ^.^^  ^^  ^^  Authorised  or  Unauthorised  Clerk,  nor  by 
a  Member  whose  Authorised  Clerk  the  applicant  may  be,  nor  by 
a  Member  whose  sureties  are  still  liable. 
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28.  If  a  Member  euter  into  partnership  with,  or  become  Au- 
New  sureties  thorised  Clerk  to,  auy  one  of  his  sureties,  or  if  any 
required.  One  of  his  Sureties  cease  to  be  a  Member  during  his 
liability,  he  shall  find  a  new  surety  for  such  portion  of  the  time 
as  shall  remain  unexpired;  and  until  such  substitute  is  provided, 
the  Committee  will  prohibit  his  entrance  to  The  Stock  Exchange. 

29.  No  applicant  is  admissible,  if  he  be  engaged  as  Principal 
Applicants  or  Clerk  in  any  business  other  than  that  of  The  Stock 
othe^b^r-  Exchange,  or  if  his  wife  be  engaged  in  business,  or 
nesses.  j^  ^^  ^^  ^  member  of,  or  subscriber  to,  any  other  in- 
stitution where  dealings  in  Stocks  or  Shares  are  carried  on  ;  and 
if  subsequently  to  his  admission  he  shall  render  himself  subject  to 
either  of  those  objections,  he  shall  thereby  cease  to  be  a  Member. 

30.  ^  No  applicant  for  admission,  who  has  been  a  bankrupt, 

or  against  whom  a  Receiving  Order  in  Bankruptcy 
rup  cy.    ^^^   been  made,   or  who   has  been  proved  to  be  in- 
solvent,   or  who  has  compounded   with  his    creditors,   shall  be 
eligible,  unless  he  shall  have  paid  20s.  in  the  £,  and  obtained  a 
full  discharge. 

No  applicant,  having  more  tlian  once  been  a  bankrupt  or  insol- 
vent, or  compounded  with  his  creditors,  shall  be  eligible  for  ad- 
mission. 

31.  A  Member,  intending  to  object  to  the  admission,  or  re-ad- 
objections       mission   of    an   applicant,   or  to  the  re-election  of  a 

to  be  in  .  .        ,  •       ,        i  i  j? 

writing.  Member,  is  required  to  communicate  the  grounds  ot 

his  objection  to  the  Committee  by  lette^-,  previously  to  the  ballot 
or  re-election. 

32.  If  any  applicant  for  admission,  re-admission  or  re-election. 
Rejected         be  rejected,  he  shall  not  be  ballotted  for  again  before 
applications,    ^j^^  25th  of  March  then  next  ensuing.     Defaulters  de- 
clared within  Four  years  of  their  admission  as  Mem- 

Special  Com-  -^ 

mittee  on        bcrs,   and  Defaulters  who  have  been  rejected  upon 

Defaulters  '  "^ 

when  Two  ballots.  Can  only  be  re-admitted  bv  a  majoritv  of 

required.  .   n      '  t  -i 

three-fourths  in  a  Committee  specially  summoned,  and 
consisting  of  not  less  than  Twelve  Members. 

1  Tliis  Rule  does  not  apply  to  the  re-admission  of  Members  of  The 
Stock  Exchange. 
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33.  Any  former  Member,  who,  not  having  resigned,  and  not 
Discontinu-     having  been  a  Defaulter,  bankrupt  or  insolvent,  shall 

auce  of  sub-  ^ 

acriptions.  have  discontinued  his  Subscription  for  one  year,  must 
be  recommended  for  re-election  by  Two  Members,  but  without 
security.  If  he  shall  have  discontinued  his  subscription  for  Two 
years,  he  will  be  considered  a  new  applicant,  and  must  apply  for 
admission  in  the  usual  way. 

34.  Any  Member  wishing  to  resign  his  Membership  must  for-" 

Eesignation  Ward  to  the  Secretary  a  letter  tendering  such  resigna- 
of  Members,     ^j^^^  ^^^^  ^  ^^p^  ^^  ^^^j^  ^^^^^^  ^j^^j^  ^^  posted  in  The 

Stock  Exchange  for  at  least  four  weeks  before  the  matter  is  en- 
tertained by  the  Committee. 

35.  A  notice  of  every  Defaulter,  applying  for  re-admission, 
Re-admission  shall,  at  the  discretion  of  the  Committee,  be  posted 
***  ^*'**"^*'''''- (without  recommenders)  in  The  Stock  Exchange,  at 
least  Twenty-one  days,  and  the  Committee  shall  then  take  the 
application  into  consideration,  upon  the  report  of  the  Sub- Com- 
mittee, appointed  according  to  Rule  173.  If ,  however,  the  Com- 
mittee think  fit,  a  Defaulter  may  be  re- admitted  without  the 
above  notice,  upon  a  report  of  the  Sub-Committee,  and  a  certifi- 
cate signed  by  such  a  number  of  the  creditors  as  may  be  satisfac- 
tory to  the  Committee,  that  all  liabilities  have  been  bona  fide  dis- 
charged in  full.  In  all  such  cases,  after  the  Defaulter  has  been 
re-admitted  by  ballot  it  shall  be  decided  by  show  of  hands,  whether 
his  name  shall  be  posted  in  the  Stock  Exchange  as  having  paid 
20s.  in  the  £ ;  or  whether  it  shall  be  placed  in  one  of  the  two 
classes  mentioned  in  Rule  174. 

Any  member,  not  a  Defaulter,  who  shall  have  ceased  to  be  a 
Ke-admission   Member  Under  Rule  153,  and   who  shall  have  paid 

of  Bankrupts  . 

or  Insolvents.  20s.  in  the  £,  may  be  allowed  to  apply  for  re-admis- 
sion  with  Two  sureties  of  £300  each. 

36.  The  re-admission  of  Defaulters  shall  take  precedence  of 

Precedence        all  Other  busilieSS. 

of  Defaulters' 

re-admission. 

37.  The  Chairman  of  the  Committee,  in  addition  to  any  other 
Questions  questions  that  may  appear  to  be  necessary,  shall  to 
sureties.  cach  of  the  recoui menders  of  an  applicant,  put  the 
foUowins; : — 
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Has  the  Applicant  ever  been  a  bankrupt,  or  has  he  ever  com- 
pounded with  his  creditors?  and  if  so,  within  what  time,  and 
what  amount  of  dividend  has  been  paid? 

Would  you  take  his  cheque  for  Three  thousand  pounds  in  the 
ordinary  way  of  business? 

Do  you  consider  he  may  be  safely  dealt  with  in  securities  for 
the  account? 

38.  The  Chairman  shall  require  every  new  applicant  to  ac- 
Questions        knowledge  his  signature  to  the   form  of  application, 

put  to  new  -,       ,     7,        ,  ,  .  i        i  i 

applicants.       and  shall  ask  such  questions  as  may  be  deemed  nec- 
essary. 
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APPENDIX   TO   ADMISSIONS   AND  RE- 
ELECTIONS. 


1.  Form  of  letter  to  be  signed  by  persons  desirous  of  becom- 
ing Members  of  The  iStock  Exchange  : — 

To  the  Secretary  of  the  Committee  for  General  Purposes. 

SiK. — You  will  please  to  acquaint  the  Committee  for  General  Pur- 
Form  of  poses  that  I  am  desirous  of  being  admitted  a  Member  of 
tiou'for"  "^^'^  Stock  Exchange,  for   the  year  commencing  on  the 
Admission.       25th  of  March,  190     ,  upon  the  terms  of,   and  under  and 
subject  in  all  respects  to,  the  Riiles  and  Regulations  of  The  Stock  Ex- 
change, which   now  are,   or  hereafter  may   be,  for  the   time  being  in 
force.     I  have  read  the  Rules  and  Regulations  of  The  Stock  Exchange. 
I  have  read  the  Resolution  at  the  back  of  this  letter. 
I  am  a  British  subject,  and  of  age. 
I  am  (state  whether  married  or  unmarried). 
My  Residence  is 
My  office  is 
My  Bankers  are 

I  am  not  engaged  in  any  business,  except  such  as  is  transacted  at  The 
Stock  Exchange,  nor  am  I  Clerk  in  any  public  or  private  Establish- 
ment unconnected  with  The  Stock  Exchange,  nor  a  Member  of,  or  Sub- 
scriber to,  any  other  Institution  in  which  dealings  in  Stocks  or  Shares 

are  carried  on. 

I  am,  Sir,  Yours  faithfully, 

We  recommend  Mr.  as  a  fit  person  to  be  ad- 

mitted a  Member  of  The  Stock  Exchange;  a^nd  in  case  he  shall  be  pub- 
licly declared  a  Defaulter  within  four  years  from  the  date  of  his  ad- 
mission, we  each  of  us  hereby  engage  to  pay  to  his  creditors,  upon  ap- 
plication, the  sum  of  Five  hundred  pounds  i  to  be  applied  in  dis- 
charge of  the  said  Defaulter's  debts,  in  The  Stock  Exchange. 

1  Tliree  hundred  pounds  when  two  Sureties  only  are  required.  The 
Sureties  must  state  opposite  to  tlieir  signatures  that  they  are  not, 
and  do  not  expect  to  be,  indemnified  for  tlie  security  they  give,  and 
must  attend,  together  with  the  person  recommended,  at  such  time 
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3^=*  It  is  requested  that  all  the  names  be  written  at  full  length. 

The  following  Rule  is  to  be  printed  on  the  back  of  the  letters 
of  application : — 

28.  If  a  Member  enter  into  partnership  with,  or  become  authorised 
Clerk  to,  any  one  of  his  Sureties,  or,  if  any  one  of  his  Sureties  cease  to 
be  a  Member  during  his  liability,  he  shall  find  a  new  Surety  for  such 
portion  of  the  time  as  shall  remain  unexpired;  and  until  such  substi- 
tute is  provided,  the  Committee  will  prohibit  his  entrance  to  The 
Stock  Exchange. 

The  Secretary  shall  send  to  every  Member,  on  his  admission, 
a  letter  to  the  following  effect : — 

Sib. — I  am  directed  to  inform  you  that  you  are  elected  a  Member  of 
Letter  to  be  '^^^®  Stock  Exchange,  for  the  year  commencing  on  the 
sent  to  new  25th  of  March,  190  ,  upon  the  terms  of,  and  under  and 
subject  in  all  respects  to,  the  Rules  and  Regulations  of 
The  Stock  Exchange,  which  now  are,  or  hereafter  may  be,  for  the  time 
being  in  force. 

I  am.  Sir,  &c.,  &c., 

EDWARD  SATTERTHWAITE, 
Secretary  to  the  Committee  for  General  Purposes. 

2.  Form  of  letter  to  be  signed  by  persons  desirous  of  being 
re-elected  Members  of  The  Stock  Exchange  : — 

APPLICATION    FOR   RE-ELECTIOX. 

To  the  Secretary  of  the  Committee  for  General  Purposes. 

Sir. — You  will  please  to  acquaint  the  Committee  for  General  Pur- 
Form  of  poses,  that  I  am  desirous  of  being  re-elected  a  Member  of 
tFrRe-^^^^"^  The  Stock  Exchange,  for  the  year  commencing  on  the 
electiou.  25th  of  March,  190  ,  upon  the  terms  of,  and  under  and 
subject  in  all  respects  to,  the  Rules  and  Regulations  of  The  Stock  Ex- 
change which  now  are,  or  hereafter  may  be,  for  the  time  being  in 
force. 

My  Residence  is 
My  OfiSce  Address  is 

as  the  Committee  may  require;  and  they  are  required  to  have  such 
personal  knowledsre  of  the  applicant  and  of  his  past  and  present  cir- 
cumstances, as  may  enable  them  to  give  a  satisfactory  account  of  tlie 
same  to  the  Committee.  The  Subscription  is  to  be  paid  to  the  credit 
of  the  Managers. 
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My  Bankers  are 

I  am  eugaged  in  Partnership  with 

I  carry  on  business  as  a  i 

I  am  not  eugaged  in  any  business,  except  such  as  is  transacted  at  The 

Stock  Exchange,    nor  am  I  Clerk  in  any   public  or  private  Establisli- 

ment   unconnected    with    The  Stock   Exchange,   nor  a   Member  of,  or 

Subscriber  to,  any  other  Institution    in  which  dealings  in  Stocks  or 

Shares  are  carried  on. 

The  under-named  will  continue  to  act  as        Clerk. 

A  Member  who  may  part  with  a  Clerk,  or  be  desirous  of  withdraw- 
ing from  an  Authorised  Clerk  the  permission  to  transact  business  on 
his  account,  shall  give  notice  in  writing  to  the  Secretary,  who  shall 
forthwith  communicate  the  same  to  The  Stock  Exchange  in  the  usual 
manner. 

N.  B.  Applications  for  the  admission  of  new  Clerks,  or  for  the  au- 
thorisation of  Clerks  hitherto  unauthorised,  must  be  made  on  Special 
Forms,  to  be  obtained  at  the  office  of  the  Secretary. 


Name  of  Clerk. 


Here  state  whether  the  clerk  is  au- 
thorised or  not  to  transact  business, 
or  to  be  admitted  to  the  Settling  Room 
only,  and  if  he  is  a  Member,  it  is  to 
be  so  stated. 


(Signature  in  full) 

The  Subscription  is  to  be  paid  to  the  credit  of  the  Managers,  within 
twenty-one  days  from  the  25th  March. 

3.  Form  of  the  letter  to  be  signed  by  persons  desirous  of  be- 
ing re-admitted  Members  of  The  Stock  Exchange : — 

(Re-admission.) 

TO  THE 

SECRETARY  OF  THE  COMMITTEE 

FOR 

GENERAL  PURPOSES. 

Sir. — You  will  please  to  acquaint  the  Committee  for  General  Pur- 
poses, that  I  am  desirous  of  being  re-admitted  a  Member  of  Tlie  Stock 
Exchange,  for  the  year  commencing  on  the  25th  of  March,  190  ,  upon 

1  Members  who  desire  their  names  to  appear  in  the  published  "  Lists 
of  Broker  who  are  Members  of  the  Stock  Exchange,"  must  here  state 
whether  they  act  as-Brokers. 
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the  terras  of,  and  under  and  subject  in  all  respects  to,  the  Rules  and 

Regulations  of  the  tStock  Exchange  which  now  are,  or  hereafter  may  be, 

for  the  time  being  in  force. 

My  Residence  is 

My  Bankers  are 

I  am  not  engaged  in  any  business  except  such  as  is  transacted  at  The 

Stock  Exchange,  nor  am  I  clerk  in  any  public  or  private  establishment 

unconnected  with  The  Stock  Exchange,  nor  a  member  of,  or  subscriber 

to,  any  other  institution  in  which  dealings  in  Stocks  or  Shares  are  carried 

on. 

I  am,  sir,  yours  faithfully, 

Sl^^'It  is  requested  that  the  Christian  Names  be  written  at  full 

length. 

4.  The  Secretary  shall  furnish  each  applicant  with  a  book  of 
Rules  to  be      the  Rules  and  Reoulatious,  which  must  be  carefully 

given  to  '' 

Applicants.      read  by  him  previous  to  his  admission. 

The  Secretary  shall  send  to  every  Member,  on  his  re-election, 
a  letter  to  the  following  effect : — 

Sir. — I  am  directed  to  inform  you,  that  you  are  elected  a  Member  of 
Letter  to  '^^^  Stock   Exchange,  for  the   year  commencing  on  the 

Members  re-     2oth  of  March,    190  ,   upon  the  terms  of,  and    under  and 
clsctcd 

subject  in  all  respects  to,    the   Rules  and  Regulations  of 

the  Stock  Exchange,  which  now  are,  or  hereafter  may  be,  for  the  time 

being  in  force.     You  will  please  to  pay  your  subscription  to  the  credit 

of  the  Managers. 

I  am,  sir,  &c.,  &c., 

Edward  Satterthwaite, 

Secretary  to  the  Committee  for  General  Purposes. 

5.  Regulations  as  to  Clerk's  Badges. 

1.  No  Unauthorised  Clerk  will  be  allowed  to  enter  the  House  or  the 
Settling  or  Checking  Rooms  without  a  Blue  Badge  worn  in  the  lapel 
of  the  coat,  and  no  Settling  Room  Clerk  will  be  allowed  to  enter  the 
Settling  or  Checking  Rooms  without  a  Red  Badge  worn  in  the  same 
manner. 

2.  The  only  Badges  authorised  are  those  issued  from  the  Secretary's 
Office,  and  Members  are  held  responsible  that  the  loss  of  any  one  of 
them  is  notified  to  the  Secretary. 

3.  A  tine  of  10s.,  to  be  paid  to  the  Trustees  and  Managers,  will  be 
imposed  for  the  loss  of  the  Badge.  No  temporary  Badges  will  be  is- 
sued. 
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4.  A  Member  withdrawing  a  Clerk  is  to  return  the  Badge  to  the  Sec- 
retary's Office  at  the  date  when  tlie  withdrawal  takes  effect. 

5.  A  Member  authorising  a  Clerk,  or  applying  to  promote  a  Settling 
Room  Clerk  to  the  House,  is  to  return  the  Clerk's  Badge  as  soon  as  the 
change  is  passed  by  the  Committee. 
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PARTNERSHIPS. 


39.  In  every  year,  as  soon  as  possible  after  the  general  elec- 
Notice  of  tion,  a  list  of  partnerships  shall  be  made  out  by  the 
pai-tnerships.  g^j^retary.  In  case  of  a  new,  or  alteration  in  an  old, 
partnership,  the  same  shall  be  communicated  to  the  Committee ; 
and  no  partnership  shall  be  considered  as  altered  or  dissolved 
until  such  communication  be  made. 

All  notices  relative  to  partnerships  must,  unless  otherwise  or- 
dered bv  a  Committee  specially  summoned  for  that 

To  be  posted.  "■,.-,■,         ^  •  •  i    i 

purpose,  be  signed  by  the  parties,  countersigned  by 
the  Secretary,  and  posted  in  The  Stock  Exchange. 

40.  The  failure  of  a  firm  dissolves  the  partnership,  and,  should 
Partnerships    the  members  of  such  firm,  ^Nheu  re-admitted,  desire 

dissolved  by  .         i  /.  ,  i  • 

failure.  to  renew  the  partnership,  notice  thereof  must  be  given 

to  the  Committee,  in  the  usual  way. 

41.  No  Member  of  The  Stock  Exchange  shall  be  allowed  to 
Partnership     enter  iuto  partnership  with  any  person  who  is  not  a 

withNon-  ^  „      ^  ,      V. 

Members         Member :  nor  shall  any  Member  form  a  partnership 

prohibited.  ,      .  ,-,.-,  .^.  «    ,  .  i  •,,        ^ 

during    the   liability  of   his   recommenders,  without 
sureties.  their  Written  consent ;  such  consent  to  be  commun- 

icated to  the  Committee. 

42.  Members  dealing  generally  together  in  any  particular 
Joint  Stock  or  Shares,  and  participating  in  the  result,  shall 
dealing.  ^^  j^^l^  responsible  for  the  liabilities  of  each  other, 
not  only  in  the  Shares  or  Stock  in  which  they  are  jointly  inter- 
ested, but  also  in  any  other  description  of  Securities  in  which  either 
of  them  may  transact  business,  unless  they  forward  a  written 
notice  to  the  Secretary,  specifying  the  particular  Shares  or 
Stock   in   which  they  deal  on  joint  account. 
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No  Limited  Partuership  shall  consist  of  more  than  two  Mem- 
Limited  bers,  or  Firms,  nor  shall  such  Partnership  be  carried 
Partnership.  ^^^  j^  ^^^^  ^^^^^  Markets  than  those  in  which  both 
parties  are  dealing. 

All  Limited  Partnerships  must  be  notified  to  the  Secretary 
and  posted  in  The  Stock  Exchange. 

This  Rule  to  be  applicable  also  to  Members  allowing  others  to 
deal  with  their  Shares,  Stock  or  capital,  and  participating  in  the 
result. 

FORM  OF  NOTICE. 

We,  the  undersigned,  beg  to  inform  the  Committee  for  General  Pur- 
Form  of  poses  that,  from  this  day  until  further  notice,  we  hold  our- 
notice.  selves  jointly  responsible  to  The  Stock  Exchange  for  all 
transactions  entered  into  by  either  of  us  in 


We  are.  Sir,  &c. 

43.  The  Committee  will  not  allow  Members  or  their  authorised 
Broke^rs  and  Clerks  to  act  in  the  double  capacity  of  Brokers  and 
their  Clerks.    Dealers :  nor  will  they  sanction  partnerships  between 

Partnership  '  j  i  l 

between  Brokers  and  Dealers. 

Brokers  and 
Dealers. 
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CLERKS. 


44:.  No  Clerk  shall  be  admitted  to  the  House  or  the  Settling 
Admission.  Rooms  without  the  permission  of  the  Committee  ;  nor 
unless  he  be  Seventeen  years  of  age. 

A  Member  applying  for  the  admission  of  a  Clerk  must  satisfy 
Eligibility.  the  Committee  that  he  would  be  in  all  respects  eligible 
as  a  Member  except  as  regards  age  and  qualification  of  serv- 
ice. 

A  Member  may  apply  for  the  admission  of  a  Defaulter  as  his 
Defatiiters.  Clerk,  Authorised,  or  Unauthorized,  though  the  De- 
faulter may  not  have  complied  with  Rule  166.  A  notice  of  such 
application  shall  be  posted  iu  I'he  Stock  Exchange  for  at  least 
Fourteen  days,  and  the  Committee  shall  then,  at  a  Special  Meet- 
ing convened  for  that  purpose  and  consisting  of  not  less  than 
Twelve  Members,  take  the  application  into  consideration  upon 
the  report  of  the  Sub-Committee  appointed  according  to  Rule  173, 
and  a  Resolution  allowing  such  application  must  be  carried  by  a 
majority  of  three-fourths  of  those  present. 

The  resolution  must  be  confirmed  by  a  majority  present  at  a 
subsequent  meeting  specially  summoned.  Clerks  so  allowed  are 
not  thereby  admissible  as  Members. 

A  Member  applying  for  the  Admission  as  his  Clerk  of  a  De- 
faulter who  has  been  previously  admitted  under  Clause  III  of 
this  Rule  need  only  apply  in  the  usual  way. 

No  Clerk  shall  be  authorised  to  transact  business  until  he  is 
Authority  Tweuty-one  years  of  age  and  has  been  admitted  to 
the  House  or  the  Settling  Rooms  for  Two  years,  with 
a  minimum  service  in  the  House  of  one  year. 

No  authorised  Clerk  shall  transact  business  as  a  dealer  in  any 
securities  other  than  those  in  which  his  employer  deals. 
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45.  The  maximum  number  of  Clerks  permissible,  but  not  nee- 
Maximum        essarilv  allowed,  is,  for  an 

*^^°'''^^-  Author-  Unauthor-  Settling 

ised.  ised.  Itoom. 

individual  Member.  ...  1  2  2 

For  a  Firm 2  3  4 

but  Members  may  be  employed  as  Unauthorised  Clerks  in  excess 
of  the  numbers  above  allowed. 

In  the  event  of  a  Member  or  Firm  not  employing  the  maximum 
number  of  Authorised  Clerks,  they  may  be  allowed  an  additi(jnal 
Unauthorized  Clerk,  so  as  not  to  exceed  in  any  case  Three  Un- 
authorised Clerks  for  an  individual  or  Five  for  a  firm. 

46.  A  Member  desirous  of  obtaining  the  admission  of  a  Clerk 
Application     shall  make   application  in  writing  to  the   Committee, 

for  admis-  ^  /\  ,     ^„      ,      .  ,  ,        •       , 

sion  as  Clerk,  and  State  wlietlier  such  Clerk  is  to  be  authorised  or 
not  authorised  to  transact  business,  or  is  to  be  admitted  to  the 
Settling  Rooms  onl}^ 

A  Member  desirous  of  employing  another  INIember  as  his  Clerk, 
Member  as  whether  or  iiot  employed  in  the  House,  shall  make 
^^'^^^-  application  in  writing  to  the  Committee  and  state  if 

such  Clerk  is  to  be  authorised  or  not  to  transact  business. 

All  Unauthorized  and  Settling  Room  Clerks,  not  being  Mem- 
Badges,  bers  who  may  be  admitted  to  The  Stock  Exchange, 
shall,  when  exercising  this  privilege,  wear  a  distinctive  Badge  in 
the  lapel  of  their  coats,  and  the  Member  applying  for  their  ad- 
mission shall  be  responsible  for  the  Badge  being  worn. 

When  application  is  made  for  the  admission  of  a  Clerk  who 
Previous         has  previouslv  been  engaged    in  business  out  of  The 

occupation  of 

applicants.  Stock  Exchange,  the  name  and  address  of  such  per- 
son, together  with  the  name  of  the  Member  applying  for  his  ad- 
mission, shall  be  posted  in  The  Stock  Exchange  Eight  days  prior 
to  the  application  being  considered  by  the  Committee. 

The  Committee  require  that  a  Member  shall  have  obtained  a 
Reference.  satisfactory  reference  from  the  last  employer  of  any 
Clerk  he  may  desire  to  introduce. 

No  Clerk  shall  enter  The  Stock  Exchange  until  his  employer 

Notice  of  lias  received  from  the  Secretary  notice  of  his  ad- 
admission. 

mission. 
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47.  A  Member,  applying  for  the  admissiou  of  an  Authorized 
Consent  of  Clerk,  inust  first  obtaiu  the  consent  of  his  Sureties 
New  Member   in  writing,  if  the  term   of  their   liability  be  not  ex- 

to  his  Em-  .       . 

ployment  of      pireCl. 
an  Author- 
ised Clerk. 

48.  A  Member  who  may  part  with  a  Clerk,  or  be  desirous  of 
Dismissal  of  withdrawing  from  an  Authorised  Clerk,  the  permis- 
withdrawai  siou  to  trausuct  busioess  on  his  account,  shall  give 
to  deal,  &c.  notice  in  writing  t(^  the  Secretary,  who  shall  forthwith 
communicate  the  same  to  The  Stock  Exchange,  in  the  usual 
manner. 

49.  A  list  of  Authorised  Clerks  (distinguishing  those  who  are 
List  of  Au-  also  INIembers)  and  the  names  of  their  employers, 
Clerks.  shall  be  posted  in  The  Stock  Exchange,  and  the  au- 
thority shall  be  considered  to  continue  until  revoked  by  letter  to 
the  Committee. 

50.  A  Member  authorising  a  Clerk  to  transact  business  shall 
Responsi-  ^^^  ^'^  ^^^^^  auswcrablc  for  money  borrowed  by  the 
Members  Clerk,  without  Security,  unless  he  shall  have  given 
Authorised      Special  authority  for  that  purpose. 

Clerks. 

51.  A  Member  employed  as  Clerk,  whether  Authorised  or  Un- 
Members  as  authorised,  shall  not  make  any  bargain  in  his  own 
Clerks.  name ;  nor,  after  the  termination  of  his  Clerkship,  if 
the  same  arises  from  the  default  of  his  employer,  until  he  has 
first  obtained  the  permission  of  the  Committee. 

52.  No  Clerk  shall  be  allowed  to  apply  for  an  allotment  in 
Application  Loans  Or  Shares,  without  the  sanction  of  his  employer, 
ments  by  ^^^  ^^^''^^  ^^^  responsible  for  the  payment  of  the  de- 
cierks.  posit  ou  the  Shares  or  Stock  so  applied  for. 

53.  Clerks  of  Defaulters  are  excluded  from  The  Stock  Ex- 
Exciusion  of  change.  Clerks  of  deceased  Members  may,  by  per- 
Defauiters  missiou  of  Two  Members  of  the  Committee,  attend 
Members,        to  adjust  Unsettled  accounts. 
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GENERAL  RULES  APPLICABLE  TO  STOCK 
EXCHANGE  TRANSACTIONS. 


54.  The  Stock  Exchange  does  not  recognise  in  its  dealings 
Fulfilment  ^^^J  other  parties  than  its  own  Members ;  every  bar- 
of  bargains,  gain  therefore,  whether  for  account  of  the  Member 
effecting  it,  or  for  account  of  a  principal,  must  be  fulfilled  ac- 
cording to  the  Rules,  Regulations  and  usages  of  The  Stock  Ex- 
change. 

55.  Any  Member  issuing  a  contract  for  the  purchase  or  sale 
Contract  of  Stock  or  Shares  effected  with  a  Non-Member  shall 
^'^^^'  explicitly  notify  this  fact  on  the  face  of  the  contract, 
wkh  Non-  which  must  also  explicitly  state  when  a  Brokerage  is 
Member.         receivable  from  both  buyer  and  seller. 

Brokerage. 

56.  No  Member  shall  attempt  to  enforce  by  law  a  claim  arising 
Legal  pro-  out  of  Stock  Exchange  transactions  against  a  Mem- 
Members.  bcr  or  Defaulter,  or  against  the  principal  of  a  Mem- 
ber or  Defaulter,  without  the  consent  of  such  Member,  of  the 
creditors  of  the  Defaulter,  or  of  the  Committee. 

The  Committee  have  power  to  intervene  in  cases  where  the 
Legal  pro-  principal  of  a  Member  shall  attempt  to  enforce  by 
agafnsr  ^^^  ^  claim  which  is  not  in  accordance  with  the 
Members.  Rules,  Regulations  and  usages  of  The  Stock  Ex- 
change, and  will  deal  with  such  cases  as  the  circumstances  may 
require. 

57.  If  a  Non-member  shall  make  any  complaint  against  a 
Complaints  Member,  the  Committee  shall  in  the  first  place  con- 
bers°r"ain^'  sider  whether  the  complaint  is  fitting  for  their  ad- 
Members,  judication,  and  in  the  event  of  the  Committee  decid- 
ing in  the  aflarraative,  the    Non-Member  shall  previously  to  the 
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case  being  heard  by  the  Committee  sign  a  consent  in  writing  as 
follows : — 

To    the    Committee  for  General    Purposes    of    The    Stock    Exchange, 

London ; 

Id  the  Matter  of  a  Complaiut  between 
and 

Gentlemen, 
I  do  hereby  consent  to  refer  this  matter  to  yon,  and  I  undertake  to 
Form  of  be  bound  by  the  said  reference,  and  to  abide  by  and  forth- 

decfsionof  ""''t'*  ^o  carry  into  effect  your  Award,  Resolution  or  de- 
Committee,  cision  in  this  matter,  in  the  same  manner  as  if  I  were  a 
Member  of  The  Stock  Exchange;  and  I  further  undertake  not  to  in- 
stitute, prosecute,  or  cause,  or  procure  to  be  instituted,  or  prosecuted, 
or  take  any  pai-t  in,  proceedings,  either  civil  or  criminal,  in  respect  of 
the  case  submitted.  And  I  consent  that  the  Committee  may  proceed 
in  accordance  with  their  ordinary  rules  of  procedure,  and  I  undert;ike 
to  be  bound  by  the  same.  Also  that  the  Committee  may  proceed  ex 
parte  after  notice,  and  that  it  shall  be  no  objection  that  the  Members 
of  the  Committee  present  vary  during  the  enquiry,  or  that  any  of  them 
may  not  have  heard  the  whole  of  the  evidence,  and  any  Award  or  Res- 
olution of  the  Committee,  signed  by  the  Chairman  for  the  time  being, 
shall  be  conclusive  that  the  same  was  duly  mnde  or  passed,  and  that 
the  reference  was  conducted  in  accordance  with  the  practice  of  the 
Committee.  And  I  hereby  agree  that  this  letter  shall  be  deemed  to  be 
a  submission  to  arbitration  within  the  meaning  of  the  Arbitration 
Act,  1889. 


Agreement 
Stamp. 


58.  If  a  Member  shall  do  a  private  bargain,  either  for  money 
Private  deal-   or  time,  with  an  individual  member  of  a  firm  in    the 

ing  with  iiidi- 

vi.iuaisofa     StocK  Exchange,   such  bargain   being  unlfuUii  con- 
firm pro-  1     1    J.  ^  •  .         I 

hibited.  cealed  from  tlie  firm,  both  Members  shall  be  expelled. 

A  Resolution  hrlnginy  a  Member  under  the  operation  of  this 
Rale  must  be  candied  by  a  majority  of  three- fourths  of  a  Commit- 
tee consisting  of  not  less  than  Twelve  Members,  and  must  be  con- 
firmed by  a  majority  of  a  Committee  present  at  a  subsequent  meet- 
ing specially  summoned. 
73  ' 
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59.  If  any  Member  or  Authorised  Clerk  shall  do  a  bargain, 
Bargains         either  for  money  or  time,  with  an  Authorised  orUn- 

withorfor  ,        •       i   /--.i      i        ,.  ,.  i      /-.i      i        ,i 

Clerks.  authorised  Clerk,  for   account    of    such   Clerk,   they 

shall  be  liable  to  expulsion. 

A  Resolution  for  expulsion  or  suspension  must  be  carried  by 
a  majority  of  three-fourths  of  a  Committee  present  at  a  Meet- 
ing specially  summoned,  and  consisting  of  not  less  than  Twelve 
Members,  and  must  be  confirmed  by  a  majority  of  a  Committee 
present  at  a  subsequent  Meeting  specially  summoned. 

60.  Members  are  not  allowed  to  transact  speculative  business 
Speculative      dlrcctlv  Or  indirectlv,  for  or  with  Officials  or  Clerks 

business  for  "  '  i  ,.    , 

Officials  or       in    public  01'    private    establishments,     without   the 
proiiibited.       knowledge  of  their  employers. 

Members  disregarding  this  Rule  are  liable  to  be  dealt  with  in 
such  manner   as    the  Committee    may    deem   advis- 

Penalty. 

able. 
A  Resolution  for  expulsion  or  suspension  must  be  carried  by 
a  majority  of  three-fourths  of  a  Committee  present  at  a  Meet- 
ing specially  summoned,  and  consisting  of  not  less  than  Twelve 
Members,  and  must  be  confirmed  by  a  majority  of  a  Committee 
present  at  a  subsequent  Meeting  specially  summoned. 

61.  No  application  which  has  for  its  object  to  annul  any  bar- 
invioiabiiitv  ^^^^^  ^^  ^^^  >Stock  Exchange  shall  be  entertained  by 
of  bargains,  ^j^g  Committee,  unless  upon  a  specific  allegation  of 
fraud  or  wilful  misrepresentation. 

62.  A  Member  applying  for  Shares  or  Stock  of  Loans  or  pub- 
Paymentof      lic  companies,  and  neglecting  to   pav  the  deposit  on 

deposits  by  i     1 1   i  ■  i         ^  ^       '        •    ■,         -, 

allottees.         the  Same,  shall  be  considered  to  have  violated  a  con- 
tract, and  shall  be  compelled  to  fulfil  his  engagement. 

63.  The  Committee  will  not  recognise  New  Bonds,  Stock,  or 
New  Bonds  of  other  Securities,  issued  by  any  Foreign  Government 

Foreign  Gov-  ^  ^  o 

ernments         that  has  violated  the  conditions  of  any  previous  Pub- 

violRting 

conditions  of    lie  Loau  raised   in   this  country,   unless   it  shall  ap- 

previous  Pub-  i       /~i  •  "         i  ,•         ■ 

lic  Loans.        pear  to  the  C  ommittee  that  a  settlement  of  existing 
claims  has  been  assented  to  by  the  general  body  of  Bondholders. 
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Companies  issuing  such  Securities  will  be  liable  to  be  ex- 
cluded from  the  Official  List. 

64.  The  Committee  will  not,  after  the  restoration  of  peace, 
Loans  raised    recoo'uise,  or  allow  the  quotation  of,  any  Loan  raised 

\)\  lowers 

while  at  war    bv  a  Power  whilst  at  war  with  Great  Britain. 

with  Great 
Britain. 

65.  No  Member  shall  enter  into  bargains  in  prospective  divi- 

Bargains  in  dends  On  Shares  or  Stock  of  railway  or  other  corn- 
dividends 

forbidden.  paniCS. 

66.  All  disputes  between  Members,   not  affecting  the  general 

interests  of  the   Stock  Exchange,  shall  be  referred  to 
arbitration  ;    and   the  Committee   will  not  take  into 

consideration  such  disputes,  unless  arbitrators  cannot  be  found, 

or  are  unable  to  come  to  a  decision. 

N.  B.     The  Committee  strongly  recommend  that  all  bargains 

Bargains  to      be  checked  on  the  following  day. 

be  checked. 

67.  No  Member  shall  be  obliged  to  take  a  reference  for  pay- 
Reference  for  ineut  to  a  Non-Member ;  nor  shall   he  be   obliged  to 

payment  to  ,  „         r^  •   .  t  i  i      •       mi 

non-Mem-        pay    a   Non-Mcuiber  for  Securities    bought    in  ihe 

bars  not  ,    _       , 

sanctioned.      Stock  Exchange. 

68.  Cheques  must  be  passed  through  the  Clearing  House,  un- 
Cheques  for  less  the  drawer  consent  to  their  being  otherwise  pre- 
ciearmg.  sented.  But  if  a  Member  require  Bank  Notes  inpay- 
ment for  Securities  sold,  without  having  made  such  stipulation 
T^        , ,        at  the  time    of   making   the  bargain,   he  must  give 

Demand  tor  "  o         <  cj 

Bank  Notes,  notice  to  that  effect  before  Half -past  Eleven  o'clock 
on  the  day  of  delivery,  and  payment  shall  be  made  upon  deliv- 
ery of  the  Securities,  or  the  Bank  receipt. 

69.  A  Seller,  having  transferred  or  delivered  Stock  or  other 
Seller  may       Securities,  has  a  rig;ht  to  demand  pavment  from  the 

require  pay-  ,   ,  .  ,       m.    i  i    •  ±1 

mentof  pur-    Member  who  passed  him  the  Ticket;  and  in  case  tlie 

chase  money      ,     „  ,  ,         .  /.      1       n-..    1      .  ^    r    •\  i. 

of  his  buyer.  Seller  apply  to  the  issuer  of  the  licket,  and  tan  to 
obtain  payment,  or  receive  a  cheque  which  is  dishonoured,  the 
Dishonoured  Member  from  whom  he  received  the  Ticket  shall  make 
cheques.         immediate  payment. 
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70.  A  Seller  may  require  payment  of  the  difference  between 
Ditferenoe       the  price  marked  on  the  Ticket,   and  the  makinij-up 

between  '■  '  o      f 

price  marked   price  of  the  day  on  which  the  Ticket  is  tendered,  but 

on  ticket  ^  ' 

tendered  and    if  such  making-up  price  be   above   the  price  of  sale, 

tXXclL  fit 

Aviiich  sold       he  shall  only  be  entitled  to  claim  the  difference  up  to 

may  be  .  * 

demanded.      the  price  of  sale. 

71.  In  cases  of  Loans,  the  lender  is  not  entitled  to  place  be- 
Loans,  deal-     youd  his  Control  Shares  or  Stock  received  as  security 

ing  with  the      *; 

security.  for  moncy  advanced ;   and  he  may,  after  reasonable 

notice,  and  upon  payment  of  the  principal  together  with  interest 
up  to  the  time  for  which  the  Loan  was  originally  made,  be  re- 
Security  to  quired  to  return  the  identical  Bonds,  or  to  re-transfer 
when"™^  the  Shares  or  Stock  given  as  security  for  such  loan, 
lequue  .  -g^j^  ^^^^  liability  does  not  apply  to  a  Member  who 
has  taken  in  Shares  or  Stock  upon  continuation. 

All  continuations  shall  be  effected  at  the  making-up  price,  or 
Continua-        at  the  then  existing  market  price. 

tion.  °  ^ 

72.  Buying-in  or  Selling-out  must  be  effected  publicly  by  the 
Employment    officials    of  the    Buving-iu  and    Selling-out   Depart- 

of  officials  in  ^  »  i 

buying-in  or     mcut  appointed  bv  the  Committee  for  General  Pur- 

selling-out,  * 

&c.  poses,  who  shall  trace  the  transaction  to  the  respon- 

sible party  and  claim  the  difference  thereon. 

73.  Bonds,  Shares  or  other  Securities,  shall  not  be  bought  in 
When  while  they  are  known  to  be  out  of  the  control  of  the 
may"ot  be  Seller  f Or  the  payment  of  calls,  or  the  receipt  of  inter- 
bought  in.  gg^^  dividend  or  bonus  ;  and  the  Committee,  on  being 
applied  to,  will  fix  a  day  on  which  they  may  be  bought  in. 

74.  In  the  settlement  of  aU  bargains,  dividends  are  to  be  ac- 
How  counted  for  at  the  net  amount  receivable  after  deduc- 

dividends 

are  to  be         tion  of  Income   1  ax. 

accounted 
for. 

In  the  case  of  dividends  payable  only  abroad,  the  Secretary 
Fixing  price     to  the  Share  and  Loan  Department  shall  fix  a  price 

of  Foreign  i  •    •  i     n 

Coupons.  for  the  Coupons  m  sterling  money,  which  shall 
be  posted  in  The  Stock  Exchange,  and  at  w^hich  the  dividends 
shall  be  accounted  for. 
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Securities  to  bearer  are  not  deliverable  ou  the  Settling-day 
Current  without  the  Current  Coupon. 

Coupon.  ^ 

Securities  to  bearer,  with  Coupon  payable  on  the  Settling-day, 
When  deiiv-    gj^all  be  delivered  ex-Coupon. 

erable  ex-  '■ 

Coupon. 

When  the  dividend  is  payable  after  the  Settling-day,  outstand- 
when  ing  bargains  in  Securities  to  Bearer  shall  be  settled 

payable  after  with  the  Current  coupon,  otherwise  the  Buyer  shall 
Day.'°^'  have  the  right  to  demand  the  market  value  of  the 
Coupon,  which,  in  case  of  dispute,  shall  be  fixed  by  the  Secretary 
to  the  Share  and  Loan  Department. 

75.  Thirteen  clear  days  between  delivery  and  the  closing  of 
TimeaUowed  the  Books  of  the  Company  shall  be  allowed  by  the 

for  trans-  ^      .  .  -r.    -i 

mission  of        Seller  to  the    P)UYer  of  Shares  of  American   Railway 

American  .  .         '   .  r^       i      •  j?  •      • 

Certificates  Companies,  in  order  to  afford  time  for  transmission 
tration.  of  the  Certificates  to  New  York  and  Philadelphia. 

76.  Six  weeks  between  delivery  and  the  closing  of  the  Books 
Time  allowed  of  the  Compaiiv  shall  be  allowed  by  the  Seller  to  the 

for  trans-  r  "r 

mission  of        BuYcr  of  shares  of  South  African  Companies  having 

South  "  ^  ,   .  ,  .  , 

African  Cer-  Registration  offices  in  South  Africa  only,  in  order 
Registration,  to  afford  time  for  transmission  of  the  Certificates 
thereto. 

77.  All  optional  bargains  for  the  Consols  Account  shall  be  de- 

clared at  a  Quarter  before  Three  o'clock  Two  days 

Options. 

before  the  Account-day. 

Optional  bargains  made  for  a  Foreign  Settlement  shall  be  de- 
clared at  a  Quarter  before  Three  o'clock  on  the  day  before  the 
First  Making-up  day,  or  at  a  Quarter  before  One  o'clock  should 
that  day  fall  on  a  Saturday. 

Options  for  any  other  day  must  be  declared  at  a  Quarter  be- 
fore Three  o'clock,  or  on  Saturdays  at  a  Quarter  before  One 
o'clock. 

78.  When  Shares  or  Stock  on  which  Options  are  open  are 
Rights  on  quotcd  "  Ex  Rights  "  an  official  price  will  on  applica- 
option  stock,  ^j^^  ^^  ^,^^  Secretary  of  the  Share  and  Loan  Depart- 
ment be  fixed  for  the  Rights. 
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All  Rights  in  respect  of  Options  shall  be  settled    by  the  allow- 
ance of  such  valuation  in  the  option  price,  unless  the 

Valuatiou.         ,,,  ,,  .  ^  ,  11,1  ^, 

Member  who  has  given  for  tiie  call  or  taken  for  the 
put  shall  give  notice  in  writing  on  or  before  the  day  the  Shares 
or  Stock  are  quoted  ''Ex  Rights"  that  he  will  claim  the  new 
Shares  or  Stock  and  accept  delivery  if  the  Option  is  exercised. 

79.  The  hours  of  business  in  The  Stock  P^xchange  are  from 
Hours  of         Eleven  until  Three  o'clock.     On  Saturdays  business 

business.  ^^  ^j^gg  ^^  ^^^^  o'clock. 

When  the  Ticket-day  is  fixed  for  a  Saturday,  the  House  will 
Ticket-day  he  kept  opcu  Until  Three  o'clock,  for  the  purpose  of 
on  Saturdays.  ^^^  Settlement  only,  the  regulations  for  which  shall 
be  the  same  as  on  ordinary  Ticket-days. 

The  Stock  Exchange  will  be  closed  on  the  following  days, 

Holidays.  viz.  : — 

1st  January, 

Easter  Monday, 

1st  May, 

Whit  Monday, 

The  First  Monday  in  August, 

1st  November, 

26th  December, 
unless  specially  ordered  otherwise  l)y  the  Committee. 

When  either  the  1st  January,  1st  May,  1st  November,  or 
26th  December  falls  on  a  Sunday,  the  House  will  be  closed  on 
the  day  following. 
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RULES  APPLICABLE  TO  ENGLISH,  INDIA,  COR- 
PORATION AND  COLONIAL  GOVERNMENT 
INSCRIBED  STOCKS,  &c. 


80.  All  bargains,  when  no  time  is  specified,  shall  be  con- 
Bargains         sidered  as  made  for  the  existinii:  Consols  Account,  ex- 

■when  no  time 

specified.  cept  bargains  in  Colonial  Government  Stocks,  which 
shall  be  for  the  Foreign  Settling-day. 

81.  Any  claim  arising  from  a  bargain  effected  for  a  future  Ac- 
Deaiing  for  count  more  than  eight  days  previously  to  the  close 
accounts.  of  the  pending  Account  will  not  be  allowed  to  rank 
against  a  Defaulter's  estate  until  all  other  Creditors  have  been 
paid  in  full. 

82.  An  offer  to  buy  or  sell  a  sum  of  stock,  at  a  price  named, 
Offers  to  buy  is  binding  as  to  any  part  thereof ;  and  an  offer  to 
or  sell.  i^i^j^,  ^j.  ^gj2  Stock,  when  no  amount  is  named,  is  bind- 
ing to  the  amount  of  ,£1,000  Stock. 

83.  If  the  Seller  of  English,  India,  or  Corporation  Stock  shall 
Transfer  not  receive  from  the  purchaser  a  Transfer-Ticket  by 

®^^'  Ten  minutes  before  One  o'clock,  he  may  demand  two 

shillings  and  si.xpence  for  each  transfer-fee,  which  may  be  paid 
for  the  actual  transfer  of  such  Stock.  On  a  Settling-day,  if  the 
Transfer- Ticket  is  not  delivered  by  a  Quarter  before  One  o'clock, 
the  Seller  may  claim  of  the  purchaser,  two  shillings  and  sixpence 
for  every  £1,000  Stock. 

If  the  Seller  shall  not  receive  a  Transfer-Ticket  before  Half- 
Time  for  P^st  One  o'clock  on  the  day  it  was  contracted  to  de- 
Seiiing-out.      j-^.g^,   ^jj^  g,^j^   c^t,-,ck,   he   mny  sell   out  the  same  and 


1160  Rules  and  Regulatious  of  the 

claim  of  the  person  who  held  the  Ticket  at  Half-past  One  o'clock 
any  loss  or  charge  incurred. 

If  the  ticket  has  not  been  issued  before  Half-past  Twelve 
Liability  on  o'clock,  any  loss  or  charge  incurred  shall  fall  on  the 
Tickets.  Issuer  of  the  Ticket.     On  Saturdays  Stock   may  be 

SeiTing^ut       ^'^^'^^  *^"^  '^^  ^  Quarter-past  Twelve  o'clock. 

on  Saturdays. 

84.  The  Buyer  of  Colonial  Government  Inscribed  Stocks  for 
Time  for  the  Account  must  issue  Tickets  before  Two  o'clock 

issii6  of 

Tickets.  ou   the   Ticket-day,    and    the    deliverer   of   Colonial 

Selling-out.  Government  Inscribed  Stocks  who  shall  not  receive 
a  Ticket  by  Three  o'clock  on  the  Ticket-day,  may  sell  out  on  the 
SettUng-da}",  or  on  any  following  day. 

If  a  Ticket  shall  not  have  been  regularly  issued  before  Two 
o'clock  on  the  Ticket  day,  the  issuer  thereof  shall  be  responsible 
for  any  loss  occasioned  by  such  selling-out.  Should  a  Ticket 
have  been  regularly  put  into  circulation,  the  holder  at  Three 
o'clock  on  the  Ticket-day  shall  be  liable.  In  case  of  selling-out 
on  any  subsequent  day,  the  holder  of  the  Ticket  at  Three  o'clock 
on  the  previous  day,  or  at  One  o'clock  on  Saturdaj's,  shall  be 
liable.  Should,  however,  undue  delay  in  passing  the  Ticket  be 
proved,  the  Member  causing  such  delay  will  be  held  responsible. 

85.  Stock  bought  for  a  specified  day,  and  not  then  delivered, 
Buying-in.  may  be  bought  in  on  the  following  day  at  Eleven 
o'clock,  and  the  Member  causing  the  default  shall  pay  any  loss 
incurred,  and  also  in  the  case  of  English  and  India  Stocks  dealt 
Fine.  in  for  the  Settling-day  one-eighth  per  cent,  for  the 
non-delivery  of  the  Stock.  This  fine  shall  attach  to  all  Stock 
not  dehvered  whether  it  shall  have  been  bought  in  or  not. 

86.  Stock  receipts  must  be  delivered  by  Half-past  Three 
dlHyer^of  o'clock  ;  but  if  a  deliverer  elect  (under  Rule  69)  to 
Stock  deliver  a  Stock  receipt  to  the  Member  with  whom  he 

receipts.  ' 

has  dealt  (such  Member  not  being  the  issuer  of  the  Ticket)  he 
shall  deliver  such  receipt  by  a  Quarter-past  Three  o'clock. 

Stock  receipts  must  be  delivered  by  half-past  Twelve  o'clock 
on  Saturdays. 
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English  and  India  Government,  and  Corporation  Securities  to 
Bearer  Bearer  must  be  delivei'ed  before  Three  o'clock,  or  be- 

securities.       ^^^.^  Twelve  o'clock  on   Saturdays. 

87.  When  Stock  is  borrowed  without  any  stipulation  as  to  its 
Borrowed  return,  the  borrower  or  lender  may  be  called  upon 
stock.  ^^  deliver  or  take  it  on  the  following  day,  whether 
a  regular  Transfer-day  or  not. 

88.  In  cases  of  Loans  on  the  deposit  of  Stock,  when  the  strik- 
Loans  on        ing  of  the  balances  for  dividend  takes  place  before  re- 
payment of  the  Loan,  the  lender  shall  allow  the  divi- 

Dividend         dend,  deducting  interest  tliereon  till  the  day  of  pay- 

allowed.  '  o  ^  tr    j 

ment  of,  and  at  the  same  rate  as,  the  Loan. 

89.  Purchasers  of  Bank  Stock  may  require,  at  the  seller's  ex- 
Limit  as  to      peuse,  as  many  transfers  as  there  are  even  thousand 

number  of  i  •        t    j- 

transfers.        pouuds  Stock  m  the  sum  bargamed  for. 

90.  The  Clerk  of  the  House  shall  fix  the  making-up  prices,  by 
Fixing  taking  the   average  price   between  Eleven   and   One 

making-up  "^  t  i        a 

prices.  o'clock  On  each  of  the  two   days  preceding  the  Ac- 

count, and  in  the  case  of  English,  India  and  Corporation  Stocks 
between  Eleven  and  a  Quarter  before  One  o'clock  on  the  Settling- 
day  ;  and  no  making-up  shall  be  binding  unless  at  such  fixed 
prices. 
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RULES   APPLICABLE  TO   SECURITIES   DELIV- 
ERABLE BY  DEED  OF  TRANSFER. 


91.  Bargains  in  Stocks  and  Shares,  when  no  time  is  specified, 
Bargains         shall  be  Considered  as  made  for  the  existing  Account ; 

when  no  time  /^  >   i      i 

is  specified.  Dut  those  made  after  One  o  clock  on  the  first  Mak- 
ing-up  day,  shall,  unless  otherwise  specified,  be  for  the  ensu- 
ing Account. 

92.  Any  claim  arising  from  a  bargain  effected  for  a  period  be- 
Deaiing  for      youd  the  eusuiug  two  Accounts  will  not  be  allowed  to 

futureAc-  .  .      ,.      i        ,  -i      n        i         /-i       i 

counts.  rank  agamst  a  Defaulter  s  estate  until  all  other  Cred- 

itors have  been  paid  in  full. 

93.  An  offer  to  buy  or  sell  an  amount  of  Shares  or  Stock  at 
Offers  to  buy  ^  pricc  named,  is  binding  as  to  any  part  thereof  that 
or  sell.  j^^y  ^g  .^  marketable  quantity  ;  and  an  offev  to  buy 
or  sell  Shares  or  Stock,  when  no  amount  is  named,  is  binding 
to  the  amount  of  €1.000  stock,  or  to  the  amount  of  Fifty  Shares. 
If,  however,  the  market  value  of  the  Shares  is  above  £15  each, 
then  an  offer  is  binding  only  to  the  extent  of  10  Shares,  and  if 
the  market  value  is  not  over  £1  each,  an  offer  is  binding  to  the 
extent  of  100  Shares. 

94.  The  Seller  of  Shares  or  Stock  is  responsible  for  the  genuine- 
Responsi-  ii^ss  and  regularity  of  all  documents  delivered,  and 
for  reguiadty"^  for  such  dividends  as  may  be  received,  until  reason- 
memrand  ^^^^  time  has  been  allowed  to  the  transferee  to  ex- 
for  dividend,  qq^^^q  ^^^  fj^ily  lodge  such  documents  for  verification 
and-  registration.  When  an  official  Certificate  of  registration  of 
Disputed  such  Shares  or  Stock  has  been  issued,  the  Committee 
registration,  will  not  (unlpss  bad  faith  is  alleged  against  the  Seller) 
take  cognizance  of  any  subsequent  dispute  as  to  title,  until  the 
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legal  issue  has  been  decided,  the  reasonable  expenses  of  which 
legal  proceedings  shall  be  borne  by  the  Seller. 

95.  The  Committee  will  not  (except  under  special  circum- 
Transfers  in  stances)  interfere  in  any  question  arising  from  the 
blank.  delivery  of  Shares,  Stock,  Bonds  or  Debentures  by 
transfer  in  blank. 

96.  The  Buyer  who  takes  up  Securities  deliverable  by  deed  of 
Mode  of  pro-  transfer  shall,  before  Twelve  o'clock  on  the  Ticket- 
Ticket-days,  day,  or  iu  the  case  of  Securities  dealt  in  in  the  Min- 
ing Markets,  before  Two  o'clock  on  the  preceding  day,  issue  a 
'I'icket,  with  his  own  name  as  payer  of  the  purchase-money, 
Tickets  to        which  Ticket  shall  contain  the  amount  and  denomina- 

coutaiu  full  n         1  •  1  •  t        1 

particulars,  tiou  of  the  Stock  Or  Security  to  be  transferred ;  the 
name,  address  and  description  of  the  transferee  in  full ;  the  price, 
the  date  and  the  name  of  the  Member  to  whom  the  Ticket  is 
issued.  Each  intermediate  Seller,  iu  succession,  to  whom  such 
Endorse-  Ticket  shall  be  passed,  shall  endorse  thereon  the  name 
ment.  ^^  ^^^  Seller. 

All  Tickets  representing  Stock  or  Shares  which,  at  the  time. 
Tickets  for  are  subject  to  arrangement  by  the  Settlement  Depart- 
arranged  mcut,  shall  be  passcd  through  the  accounts  at  the 
Settlement  Making-up  Pricc  of  the  first  Making-up  day,  and  the 
Department,  gj.^,^}^  ^^  Shares  paid  for  at  that  price ;  but  the  con- 
sideration money  in  the  deed  must  be  at  the  price  on  the  Ticket, 

A  Member  receiving  a  ticket  from  the  issuer  after  Twelve 
Notification  o'clock  ou  the  Ticket-dav,  or  for  Securities  dealt  in 
passing.  in  the  Mining  Markets  after  Two  o'clock  on  the  pre- 

ceding day,  shall  note  the  fact  ou  the  back  of  the  Ticket;  and  a 
Member  receiving  a  Ticket  after  Three  o'clock  on  the  Ticket-day, 
or  for  Securities  dealt  in  in  the  Mining  Markets  after  Six  o'clock 
on  the  day  before  the  Ticket-day,  or  at  any  time  on  any  subse- 
quent day,  shall  mark  the  exact  time  at  which  such  Ticket  is 
received. 

It  is  also  required  that  the  holder  of  a  Ticket  at 

1  o'clock 
1.30  " 

2  " 

and  2.30  "  ou  the  Ticket-day,  or  f or  Se- 
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curities  dealt  in  in  the  IVIining  Mtukets  at  Two  o'clock  and  at 
every  half-hour  up  to  5.30  o'clock  on  the  day  before  the  Ticket- 
day,  shall  endorse  such  times  on  the  back  of  the  Ticket. 

i\I embers  omitting  to  note  the  times  thus  fixed  may  become 
liable  for  losses  occasioned  by  selling-out  in  case  undue  delay  is 
proved  under  the  provisions  of  Rules  105  and  106. 

A  Member  splitting  a  Ticket  shall  pay  any  increased  expense 
Splitting  caused  by  such  splitting,  and  shall  retain  the  Orig- 
Tickets.  j^^l  Ticket.     S[)lit   Tickets  must  bear  the  name  of 

the  issuer  of  the  Original  Ticket. 

No  claim  for  loss  on  a  Split  Ticket  shall  be  valid  unless  made 
Time  for  ^3'  ^'^^  Original  Claimant  within  Three  Months  after 

Claiming.  ^^jg  (j^^^jg  ^f  y^g  Ticket,  but  the  Member  splitting  the 
Ticket  shall  be  liable  to  intermediate  Claimants  for  a  period  of 
Four  Months. 

The  liability  of  Members  to  the  Settlement  Department  for 
Splits  collected  by  the  Department  shall  extend  for  a  period  of 
Six  Months  from  the  date  of  the  Ticket. 

A  ]\Iember  failing  to  keep  the  Original  Ticket  will  be  required 
Selling-out.      to  trace  it  in  case  of  selling- out. 

The  passing  of  Tickets  shall  commence  at  Ten  o'clock. 

Time  for 
commence- 
ment of 
passing. 

Tickets  may  be  left  at  the  office  of  the  Seller  up  to  Twelve 
Time  for  o'clock  on  Ticket-davs  and  for  Securities  dealt  in  in 
Ticketl  at  t,he  Mining  Markets  up  to  Two  o'clock  on  the  preced- 
offices.  jjjg  ^|^y_      After   these   hours  all  Tickets   must   be 

passed  in  the  Settlement  Rooms. 

Tickets  may  be  issued  and  passed  on  the  day  before  the  Ticket- 
daj',  but  the  buying-in  upon  Tickets  so  issued  shall  not  be  al- 
lowed until  the  Eleventh  Day  after  the  Ticket-day. 

97.  When  shares  have  been  converted  into  consolidated  Stock 
Shares  con-  and  are  so  quoted  in  the  Official  List,  Bu^'ers  are  re- 
into  Stock.       quu'ed  to  pass  Tickets  for  Stock,  and  not  for  Shares. 

98.  A  Member  not  refusing  an  Antedated  Ticket,  when  ten- 
Antedated       dered  as  such,  takes  it  with  all  its  liabilities ;  but  if  it 

or  undated  ,.,.,.. 

Tickets.  be  passed  as    an  ordinary  Ticket,   the  liabilities  re- 


Loudon  Stock  Exchange.  1165 

main  with  the  Member  putting  such  Ticket  again  into  circula- 
tion ;  and  any  Member  holding  an  undated  Ticket  shall  not  be 
liable  for  any  loss  arising  from  the  Shares  or  Stock  having  been 
bought  in,  unless  such  Ticket  has  been  Seven  days  in  his  pos- 
session. 

99.  A  Member  who  makes  an  alteration  in,  or  improperly  de- 
Aiterationor   tains,  a  Ticket,  shall  make  good  any  loss  that  may  oc- 

detention  of 

Ticket.  cur  thereby. 

100.  The  deliverer  shall  cause  the  Shares  or  Stock  to  be  trans- 
Prices  feiTed  at  the  price  marked   upon  the  Ticket ;  but  no 

marked  on         -,,       i  i     n  i  hi  i  rr..   i 

Ticket.  Member  shall  be  compelled  to  take  a  Ticket  at  a  price 

not  quoted  in  the  Official  List  during  the  Account,  unless  the 
bargain  represented  by  such  Ticket  shall  have  been  made  within 
the  two  preceding  Accounts. 


101.  The  deliverer  may,  previous  to  delivery,  pay  any  call 

„    ,.  made  on  registered  Shares,   although  not  due,  and 

Pending  '^                                    '                   o                           5 

call-  claim  the  amount  of  the  issuer  of  the  Ticket. 


102.  The  Buyer  of  Shaves  or  Stock  shall  pay  the   ad  valorem 
,  „      dutv  and    registration   fee,    and    shall   state  on    the 

Payment  of  "  » 

stamps.  Ticket  the  amounts  in  wliich  he  may  desire  to  have 

the  Shares  or  Stock  transferred,  (provided  no  such  amounts  re- 
quire a  higher  stamp  than  X50). 

In  cases  of  Loans  the  borrower  shall  pay  the  nominal  consid- 
stamps  on  eration  stamps  of  Ten  shillings,  the  registration 
Loans.  fees,  and  the  mortgage  stamp. 

103.  The  Buyer  shall,  in  the  event  of  his  Ticket  being  split, 
Portions  to  P^J  ^^^'  ^".^'  portiou  of  Shares  or  Stock  which  may  be 
be  paid  for.  presented,  provided  the  number  be  not  less  than  Ten 
Shares,  or  the  value  less  than  X200. 

104.  The  buyer  of  Shares  or  Stock  may  refuse  to  pay  for  a 
Coupon?  or  transfer  deed  unaccompanied  by  Coupons  or  Certifi- 
wuh  transfer  catcs,  unless  it  be  officially  certified  thereon  that  the 
deed.  Coupons  or  Certificates  are  at  the  office   of  the  com- 
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pauy.  But  if  the  transfer  deed  be  perfect  in  all  other  respects,  the 
Shares  or  Stock  must  not  be  bought  in  until  reasonable  time  has 
„,  .  .  been  allowed  to  the  Seller  to   obtain  the  verification 

Division 

Coupons.  required.  If  the  Seller  have  a  larger  Coupon  than 
the  amount  of  Stock  conveyed,  or  only  one  Coupon  representing 
Stock  conveyed  by  two  or  more  transfer  deeds,  the  Coupon  may 
be  deposited  with  the  Secretary  of  the  Share  and  Loan  Depart- 
Xobe  ment  of  the  Stock  Exchange,  who  shall  forward  it  to 

Secr^u!-^ of  the  office  of  the  company,  and  certify  to  that  eifect 
Loan  '^'"^  on  the  transfer  deeds,  which  shall  then  be  a  valid  de- 
Department.  ]iyyj.y^  ]N^Q  person  is  to  look  to  the  Mautigers  or 
Committee  of  The  Stock  P^xchange,  as  being  liable  for  the  due 
or  accurate  performance  of  those  duties,  the  Managers  and  Com- 
mittee holding  themselves,  and  being  held,  entirely  irresponsible 
in  respect  of  the  execution,  or  of  any  misexecution,  or  non- 
execution,  of  the  duties  in  question. 

105.  The  deliverer  of  Shares  or  Stock  who  shall  not  receive  a 

Ticket  by  half-past  Two  o'clock   on  the  Ticket-day, 

mg  ou  .      ^^^^  ^^^  ^^^^  ^^^^j^  Securities  up  to  Three   o'clock  ;  but 

if  the  Securities  be  one  of  those  undertaken  by  the  Settlement 
Department,  written  notice  stating  from  whom  a  Ticket  is  re- 
quired must  be  given  to  the  Department  at  least  one  hour  before 
such  selling-out. 

This  notice  must  be  given  by  all  Members  wishing  to  sell  out 
Securities  undertaken  by  the  Department,  and  in  no  case  shall 
such  Securities  be  sold  out  before  twelve  o'clock. 

If  a  Ticket,  except  for  Securities  dealt  in  in  the  INIining  Mar- 
kets, shall  not  have  been  regularly  issued  before  Twelve  o'clock, 
the  issuer  thereof  shall  be  responsible  for  any  loss  occasioned  by 
such  selling-out.  Should,  however,  a  Ticket  have  been  regularly 
put  into  circulation,  the  holder  thereof  at  Two  o'clock  shall  be 
responsible  for  any  selling-out  on  the  Ticket-day.  If  the  selling- 
out  take  place  on  the  Pay-day,  the  holder  of  the  Ticket  at  Three 
o'clock  on  the  Ticket-day  shall  be  liable; — unless  such  Ticket 
was  in  the  Settlement  Department  at  Three  o'clock,  in  which  case 
the  holder  of  such  Ticket  at  Five  o'clock  shall  be  liable.  In  case 
of  selling-out  on  any  subsequent  day,  the  holder  of  the  Ticket 
at  Three  o'clock  on  the  previous  day,  or  at  one  o'clock  on  Satur- 
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days,  shall  be  liable,  unless  be  cau  prove  undue  delay  in  pass- 
ing the  Ticket. 

Should  the  deliverer  allow  Two  clear  days  from  Three  o'clock 
on  the  Ticket-day  to  elapse  without  availing  himself  of  his  right 
to  sell  out,  his  Buyer  shall  be  relieved  from  all  loss  in  cases  where 
Release  of       the  Ticket  has  not  been  passed  in   consequence  of  the 

Intennedl-  i  i  •  /. 

aries.  public  declaration  of  any  Member  as  a  Defaulter.   If 

a  seller  does  not  deliver  Shares  or  Stock  within  Thirteen  clear 
days  from  the  date  of  the  Ticket,  the  intermediate  Buyer  from 
whom  he  received  the  Ticket  shall  l)e  released,  and  the  issuer 
thereof  shall  alone  remain  responsible  for  the  payment  of  the 
purchase  money. 

106.  The  deliverer  of  Shares  or  »Stock  dealt  in  in  the  Mining 
Selling-out       Markets,  Avho  shall  not  receive  a  Ticket  by  Half -past 

Mining  , 

Securities.  Two  o  clock  on  the  1  icket-day,  may  sell  out  such  Secur- 
ities up  to  Three  o'clock;  but  if  the  Security  be  one  of  those  un- 
dertaken by  the  Settlement  Department,  written  notice  stating 
from  whom  a  Ticket  is  required  must  be  given  to  the  Depart- 
ment at  least  one  hour  before  such  selling-out. 

This  notice  must  be  given  by  all  INIembers  wishing  to  sellout 
Securities  undertaken  by  the  Department  and  in  no  case  shall 
such  Securities  be  sold  out  before  Twelve  o'clock. 

If  a  Ticket  for  such  Securities  shall  not  have  been  regularly 
issued  before  Two  o'clock  on  the  day  before  the  Ticket-day,  the 
issuer  thereof  shall  be  responsible  for  any  loss  occasioned  by 
such  selling-out.  Should,  however,  a  Ticket  have  been  regularly 
put  into  circulation,  the  holder  thereof  at  Two  o'clock  on  the 
Ticket-day  shall  be  responsible  for  any  selling-out  on  that  day  ; 
and  the  holder  of  the  Ticket  at  Six  o'clock  on  the  day  before  the 
Ticket-day  shall  be  responsible  for  any  selling-out  on  the  Pay- 
day, unless  the  Ticket  was  in  the  Settlement  Department  at  Six 
o'clock  on  the  day  before  the  Ticket-day,  in  which  case  the 
holder  of  the  Ticket  at  One  o'clock  on  the  Ticket-day  shall  be 
liable. 

In  the  case  of  seUing-out  on  any  day  after  the  Pay-day,  the 
holder  of  the  Ticket  at  Three  o'clock  on  the  previous  day,  or 
One  o'clock  on  Saturdays,  shall  be  liable,  unless  he  can  prove 
undue  delay  in  passing  the  ticket. 
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Should  the  deliverer  allow  Two  clear  days  from  Three  o'clock 
,       on  the  Ticket-day  to  elapse  without  availins;  himself 

Release  of  j  i  o 

intermedi-       of   his  right  to  Sell  out,  his  Buyer  shall  be  released 

aries.  "^ 

from  all  loss  in  cases  where  the  Ticket  has  not  been 
passed  in  consequence  of  the  public  declaration  of  any  Member 
as  a  Defaulter.  If  a  Seller  does  not  deliver  Shares  or  Stock 
within  fourteen  clear  days  from  the  date  of  the  Ticket,  the  inter- 
mediate Buyer  from  whom  he  received  the  Ticket  shall  be  released, 
and  the  issuer  thereof  shall  alone  remain  responsible  for  the  pay- 
ment of  the  purchase  money. 

107.  When  shares  or  Stock  are  sold  out,  if  a  Ticket  be  not 
Tickets  given  within  half  an  hour  after  the  time  of  sale,  the 

for  sold  out  1      •  1  /!     1       T-» 

shares.  transfer  may  be  made  into  the  name  of  the  Buyer. 

108.  If  Shares  or  Stock  are  not  delivered  within  Ten  days, 

the  issuer  of  the  Ticket  may  buy  in  the  same  against 
the  Seller  at  or  after  Half-past  One  o'clock  on  the 
Eleventh  or  any  subsequent  day  after  the  date  of  the  Ticket,  or, 
in  the  case  of  Mining  Securities,  for  which  Tickets  have  been 
issued  on  the  day  before  the  Ticket-day,  on  the  Twelfth  or  any 
subsequent  day  after  the  date  of  the  Ticket. 

In  the  case  of  Companies  which  prepare  their  own  transfers, 
Shares  or  Stock  may  be  bough t-in  on  the  Eleventh,  or  any  sub- 
sequent, day  after  the  earliest  date  on  which  a  transfer  can  be 
procured. 

One  hour's  public  notice  of  such  buying-in  must  be  posted  in 
Notice  of  The  Stock  Exchange ;  the  notices  to  be  posted  not 
Buying-in.  j^^^.^^.  ^^^^^^  Half-past  Twelvc  o'clock.  On  Saturdays 
notices  shall  be  posted  by  Half -past  Eleven  o'clock,  and  no  buy- 
ing-in shall  take  place  before  a  Quarter-past  Twelve  o'clock. 
The  name  into  which  the  Sliares  or  Stock  are  to  be  transferred 
must  be  stated  in  the  order  to  buy-in,  if  required  by  the  Manager 
of  the  Buying-in  and  Selling  out  Department.  The  loss  occa- 
sioned by  such  buying-in  shall  be  borne  by  the  ultimate  Seller,  un- 
less he  can  prove  that  there  has  been  undue  delay  in  the  passing 
of  the  Ticket  on  the  part  of  any  Member,  who  shall  in  that  case 
be  liable. 
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Shares  or  Stock  thus  bought-in  and  not  delivered  by  One  o'clock 

on  the  foliowino;  day,  or  by  Twelve  o'clock  on  Sat- 

of  bought-in    urdavs,  may  be  re-purchased  for  immediate  delivery 

Stock,  &c. 

Without  further  notice,  and  any  loss  shall  be  paid  by 
the  Member  causing  such  re-purchase. 

In  case  the  Official  shall  not  succeed  in  executing  an  order  to 
buy-in,  the  notice  of  such  buying-in  shall  remain  on  the  General 
Notice  Board,  and  the  Official  may  buy-in  Shares  or  Stock,  if 
not  delivered,  on  any  subsequent  day  without  further  notice,  but 
not  before  Two  o'clock,  or  on  Saturdays  before  a  Quarter-past 
Twelve  o'clock. 

109.  The  issuer  of  a  Ticket  who  shall  allow  Thirteen,  or,  in 
Time  for  the  case  of  Mining  Securities  for  which  Tickets  have 
Buying-m.  i^^^^^  Issucd  ou  the  day  before  the  Ticket-day,  Four- 
teen clear   days  from  the  date  of  his  Ticket,  or,  in  the  case  of 

Companies  which  prepare  their  own  transfers,  Thir- 
interme-         teen  cleur  days  after  the  earliest  day  a  transfer  can 

diaries.  *^  ^ 

be  procured,  to  elapse  without  buying-in  or  attempt- 
ing to  buy-in  Shares  or  Stock,  shall  release  his  Seller  from  all 
liability  in  respect  of  the  non-deliver}"  of  the  Securities,  unless 
he  shall  have  waived  his  right  to  buy-in  at  the  request,  or  with 
the  consent  of  his  seller;  and  the  holder  of  the  Ticket  shall  alone 
remain  responsible  to  such  issuer  for  the  delivery  of  the  Securi- 
ties. 

110.  The  Buyer  is  entitled  to  new  Shares  or  Stock  issued  in 
Eight  to  new  I'ight  of  old,  provided  that  he  specially  claim  the  same 
Shares.  -^^  writing  from  the  Seller  not  later  than  Four  o'clock 
(One  o'clock  on  Saturdays)  on  the  day  preceding  the  latest  day 

fixed  for  the  receipt  of  aijulications.     Claims  should 

Claims.  '■  ' 

be  entered  as  bargains,  and  as  such  be  checked  in 
the  usual  manner. 

Notwithstanding  the  provisions  of  the  above  Clause,  the  Seller 
Responsi-        shall  be  responsible  to  the  Buyer  for  the  new  Shares 
'  "^^'  or  Stock,  although   claimed  later  than  Four  p.  m.  on 

the  above-named  day,  if  he  be  in  possession  of  the   same :  and 
should  he  not  be  in  possession  of  the  new  Shares  or  Stock  he  is 
bound  to  render  every  assistance  to  the  Buyer  in  tracing  the  same. 
74 


1170  Rules  and  Regulations  of  the 

When  practicable,  elaiins  are  required  to  be  settled  by  Letters 
Letters  of  of  Keniinciation.  No  Member  shall  be  required  to 
tion.  accept  Letters  of  Renunciation  after  Half -past  Two 

Delivery  (Twelve    o'clock   on   Saturdays)    on  the   latest  day 

^""'"-  fixed  for  the  receipt  of  applications. 

Where  no  Renunciation  Letters  are  issued,  all  payments  as  and 
■when  required  by  the  Company  are  to  bo  advanced  to  the  Seller 
by  the  Buyer,  who  may  demand  a  receipt  for  the  same,  such 
payments  being  considered  as  for  delivery  of  Stock  open  for  the 
Special  Settlement. 

If  the  new  Shares  or  Stock  cannot  be  obtained  by  Letters  of 
Fixing  price  Rcnunciation,  the  Secretary  of  the  Share  and  Loan 
rarv^™^°  Department,  subject  to  the  approval  of  the  Chairman 
settlement,  q^,  Deputy-Chalrman  or  Two  Members  of  the  Com- 
mittee for  General  Purposes  shall  fix  a  price  at  which  the  new 
Securities  may  be  temporarily  settled  and  which  may  be  deducted 
by  the  Buyer  from  the  purchase  money  of  the  old  Securities  until 
the  Special  Settlement. 

The  Committee  will  not  entertain  any  dispute  relating  to  un- 
Unchecked  checked  claims,  unless  brought  before  them  within 
Claims.  rpgj^  ^^yg  ^^^j.g^.  ^-^^  Special  Settling-day. 

111.  On  the  day  before  the  Ticket-day,  and  on  the  Ticket-day, 
Making-up  the  Clerk  of  the  House  shall,  at  Twelve  o'clock,  fix 
prices.  ^i^g  Making-up  prices  by  taking  the  then  actual  mar- 
ket prices,  and  no  Making-up  shall  be  binding  unless  at  such 
fixed  prices.  A  Making-up  price  shall  also  be  fixed  for  Securi- 
ties dealt  in  in  the  Mining  Markets  on  tlie  second  day  before  the 
Ticket-day,  and  when  the  Ticket-day  falls  on  a  Tuesday,  on  the 
preceding  Friday.  In  case  of  dispute  as  to  the  Making-up  price, 
or  of  any  omission  in  fixing  the  same,  the  Clerk  of  the  House 
shall  act  upon  the  decision  of  Two  Members  of  the  Com- 
mittee. 

112.  On  the  morning  of  the  Settling-day  all  unsettled  bar- 
Making-up  gains  shall  be  brought  down  and  temporarily  adjusted 
mJsettfea  ^t  the  Making-up  price  of  the  Ticket-day,  except  bar- 
accounts,  gains  in  Stocks  and  Shares,  subject  to  arrangement 
by  the  Settlement  Department,  which  shall  be  brought  down  and 
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temporarily  adjusted  at  the  Making-up   price  of  the  day  before 
the  Ticket-day. 

113.  No  Member  shall  be  required  to  pay  for  Shares  or  Stock 
Time  for  re-     presented    after   Half-past    Two    o'clock ;    or   after 

quiring  pay-      ,„       ,  .   i      i  q    ^       i 

ment.  Twelve  o  clock  on  Saturdays. 

If  a  deliverer  elect  to  settle  with  his  Immediate  buyer,  nnder 
the  provisions  of  Rule  69,  he  shall  deliver  his  Securities  before 
Half-past  Twelve  o'clock,  but  Intermediaries  on  the  trace  are 
bound  to  pay  their  Sellers  up  to  Two  o'clock. 
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RULES  APPLICABLE    TO   SECURITIES   TO 
BEARER. 


114.  Bargains,  when  no  time  is  specified,  shall  be  considered 
Bargains         as  made  for  ttie  existing   Account :   but  those  made 

when  uo  time       „  „  ,11  ^1        i         1     i>  ^,        rr^.    1  -, 

specified.         after  One  o  clock  on   the  day  before   the  Ticket-day, 
shall,  unless  otherwise  specified,  be  for  the  ensuing  Account. 

115.  Any  claim  arising  from  a  bargain  effected  for  a  period 
Dealing  for  beyond  the  ensuing  two  Accounts  will  not  be  allowed 
counts.  to  rank  against  a  Defaulter's  estate  until  all  other 
Creditors  have  been  paid  in  full. 

116.  An  offer  to  buy  or  sell  a  sum  of  wStock.  at  a  price  named. 
Offers  to  buy  i^  binding  as  to  any  part  thereof,  not  less  than  the 
orseu.  under-mentioned  sums,  and  divisible  by  the  same, 
viz., — 

£1,000  Stock  or  Scrip. 

Fes.  750  French  Rentes. 

10  Shares. 
An  offer  to  buy  or  sell  United  States  Bonds  or  Shares,  when 
no  amount  is  named,  is  binding  to  the  amount  of  85,000  Bonds 
or  100  Shares. 

117.  No  Member  shall  be  required  to  accept  the  delivery  of  a 
American  Certificate  of  American  Shares  of  a  larger  amount 
Shares.  than  10  Shares  of   8100  each  nominal   capital,  or  20 

amount  de-  ^-^-r  i  .  .  t-,t,-i 

liverabie.        Shares  of  &oO  each,  nor  an  American  Bond  of  a  larger 
amount  than  $1,000.  except  upon  special  contract. 

Smaller -Certificates  or  Bonds  must  be  of  such  denominations 
as  to  be  deliverable  in  the  above  amounts. 
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118.  The  Seller  of  Securities  for  a  particular  day,  which  the 

Buyer  is  not  iirepared  to  pav  for  by  Half -past  Two 

SeUmg-out.  .    '  '       '  ^     •  *  ^ 

o'ch>ck  on  that  day  (or  Twelye  o'clock  on  Saturdays), 
may  sell  out  the  same,  and  claim  of  the  Buyer  any  loss  incun-ed. 

119.  On  the  Ticket-day  between  Ten  and  One  o'clock.  Tickets 
Tickets  shall    shall  be  passed  without  any  price  thereon,  and  the  ac- 

e  pa»se  .        counts  made  up  therewith  are  to  be  settled  at  the 
I\laking-up  price  of  the  day  before. 

Tickets  must  bear  distinctive  numbers  and  be  for  the  following 
Tickets  must    amounts,  yiz  : — 

bear  numbers.  r  ,    ^  -.  -^      ,,        ,  ... 

^1,000    Stock,    or   multiples   of    £1,000.    up  to 

Amounts  ^        .  , 

deliverable.        £0.000. 

£1,000  Italian  Stock,  or  multiples  thereof,  up  to  £5.000. 
Also  £800.  or  multiples  thereof,  up  to  £4,800. 

So. 000   American    Stocks,    or   multiples    thereof,    up    to 
825.000. 

Fes.  1.500  French  3  percent.  Rentes,  or  multiples  thereof, 
up  to  fcs.  6,000. 

10  Shares,  or  multiples  thereof,  up  to  100. 
Tickets  for  £500  Stock  may  be  passed  for  bargains  or  bal- 
ances of  that  amount. 

Smaller  amounts  must  be  settled  without  Tickets. 
Tickets  shall  not  be  issued  later  than  Half-past  Twelye  on  the 
Time  of  issue.  Ticket-day . 

Tickets  shall  not  be  split,  except  in  the  Settlement  Department 
in  cases  where  the  Sub-Committee  appointed  to  con- 

Splitting.  1     1  -r^ 

trol  that  Department  may  consider  it  necessai-y. 

Every  ]\Iember  is  required  to  endorse  on  the  Ticket  the  name 
endorsed         ^^  ^^^  Member  to  whom  it  is  passed. 

On  the  Settling-day.  and  on  the  day  after  the  Settling-day.  the 
Time  for         delivery  of  Securities  shall  commence  at  Ten  o'clock. 

comiuence- 
meni  of 
delivery. 

Sellers  shall  accept  Tickets.  If  a  deliyerer  elect  to  settle  with 
his  immediate  Buyer,  under  the  proyisions  of  Rule  69,  he  shall 
deliver  his  Securities  before  Half-past  Twelve  o'clock,  but  Inter- 
mediaries on  the  trace  are  bound  to  pay  their  Sellers  up  to  Two 
o"  clock. 
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The  holder  of  Tickets  passed  under  this  Rule,  and  of  Tickets 
passed  by  the  Settlement  Department,  may  deliver  Securities  up 
to  Two  o'clock  on  Settling  days. 

A  Member  not  issuing  a  Ticket  shall  be  required  to  pay  for 
Stock  up  to  Half-past  Two  o'clock. 

Buyers  shall  pay  for  such  portion  of  Securities  as  may  be  de- 
Portions  to      livcred  within  the  prescribed  times. 

be  paid  for. 

120.  A  Member  shall  not  be  required  to  pay  for  Securities  pre- 
Timeforre-     sentcd  Until  half-past  Two  o'clock  on  any  day  other 

quiring  pay-  -^         ^ 

ments.  than  Settling-days.     On  Saturdays,  he  shall  not  be 

required  to  pay  for  Securities  after  Twelve  o'clock. 


121.  Securities  bought  for  any  period,  except  the  Settling-day, 
which  shall  not  be  delivered  by  Half-past  Two  o'clock, 

Buying-in. 

or  by  Twelve  o'clock  on  Saturdays,  may  be  bought 
in  on  the  same,  or  any  subsequent  day,  and  any  loss  occasioned 
by  such  re-purchase  shall  be  borne  by  the  Seller. 

But  Securities  bought  for  the  Settling-day,  and  not  delivered 

bv  Half-past  Two  o'clock,  may  be  bought  in  on  the 

Notice.  J  I  1         J  !=> 

following,  or  any  subsequent  day,  after  one  hour's 
notice  has  been  posted  in  the  market  announcing  the  intended 
purchase ;  the  notices  to  be  posted  not  later  than  Half -past 
Twelve  o'clock.  The  buyiug-in  shall  not  take  place  before  Half- 
past  One  o'clock,  nor  before  Quarter-past  Twelve  o'clock  on 
Saturdays,  on  which  days  public  notice  shall  be  posted  by  Half- 
past  Eleven  o'clock.  The  loss  shall  be  borne  by  the  Member 
who  shall  not  have  delivered  the  Shares  or  Stock  by  Half-past 
Two  o'clock  on  the  previous  day,  or  by  One  o'clock  on  Saturdays. 

Stock  thus  bought  in,  and  not  delivered  by  One  o'clock  on  the 
Non-delivery  following  day,  or  by  Twelve  o'clock  on  Saturdays, 
bought  in.  may  be  rc-purchascd  for  immediate  deliver}' without 
further  notice,  and  any  loss  shall  be  paid  by  the  Member  causing 
such  re-purchase. 

In  case  the  Official  shall  not  succeed  in  executing  an  order  to 
buy  in,  the  notice  of  such  buying-in  shall  remain  on  the  General 
Notice  Board,  and  the  Official  may  buy  in  sucli  Stock,  if  not  de- 
hvered,  on  any  subsequent  day  without   further  notice,  but  not 
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before  Two  o'clock,  or  on  Saturdays  before  a  Quarter-past 
Twelve  o'clock. 

A  Member  neglecting  to  take  the  numbers  of  Securities  de- 
Negiectiug  livered  after  time,  shall  be  required  to  trace  out  the 
numbers.         Member  responsible  for  the  loss. 

122.  A  Member  who  shall  allow  Two  clear  days  to  elapse 
Limit  of  time  without  availing   himself   of  his  right  to  buy-in,  or 

for  buying-  .  ,  .       ,^  .   .  ,  ■  . 

in.  Without  attemptmg  to  buy-in  Securities,  releases  his 

Release  of  Seller  from  any  loss  in  consequence  of  the  public 
aries.  '  declaration  of  any  Member  as  a  defaulter,  unless  he 
shall  have  waived  such  right  at  the  request,  or  with  the  consent, 
of  the  Seller.  The  holder  of  a  Ticket  who  shall  allow  two  clear 
days  to  elapse  without  delivering  the  Stock  releases  his  Buyer 
from  any  loss  in  consequence  of  the  declaration  of  any  Member 
as  a  Defaulter. 

123.  The  Clerk  of  the  House  shall,  at  Twelve  o'clock  on  each 
Making  up  of  the  two  days  preceding  each  Settling,  fix  the 
prices.  Making-up  prices  of  all  Securities  by  taking  the  then 
actual  market  prices ;  and  no  Making-up  shall  be  binding  unless 
at  such  fixed  prices. 

124.  On  Settling-days,  all  unsettled  bargains  shall  be  brought 
Adjustment     dowu  and  teiiiDorarilv  ad  lusted,  at  prices  to  be  fixed 

of  Unsettled  ^  ^  J  '  i 

Accounts.  by  the  Clerk  of  the  House  at  Half-past  Two  o  clock, 
and  the  differences  shall  be  paid  in  the  usual  manner. 

125.  Bargains  in  Exchequer  Bonds  and  in  Stock  Certificates 
Exchequer       are  for  Bouds  and  Stock  Certificates  not  filled  up  to 

Bonds,  &c.         ^j.^^g^^ 

126.  Bargains  in  French  Rentes,  unless  otherwise  specified, 
French  shall   be   Settled  in  Certificates  to  Bearer,  and    at  a 

fixed  exchange  of  fcs.  25  per  pound  sterling. 


Rentes. 


127.  Foreign  Coupons  sold  at  the  exchange  of  the  day,  and  no 
Foreign  paid,  are  returnable  with  all  reasonable  expenses. 

Coupons 
when  retum- 
Jible. 
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128.  The  Buyer  of  Bonds  or  other  Securities  subject  to  period- 
Subject  to  ical  drawing  shall  not  be  entitled  to  claim  delivery 
Drawiug.  thereof  previous  to  the  day  for  which  they  were 
bought.  Bargains  must  be  settled  in  Securities  which  have  not 
been  drawn. 

In  case  of  the  erroneous  delivery  of  any  drawn  secuiities,  the 
Drawn  Buyer  (on  receipt  of  undrawn  securities,  and  on  al- 

^^    '  lowance  being  made  for  any  drawing  or  dividend  of 

which  he  may  have  lost  the  benefit)  shall  deliver  such  Securities 
back  to  the  person  who  held  them  at  the  time  of  the  drawing,  or 
shall  pay  to  hiui  any  proceeds  received  from  such  drawing,  pro- 
vided the  said  Securities  or  the  proceeds  thereof  be  traced  to, 
and  remain  in  the  possession  and  under  the  control  of,  such  Buyer, 
all  intermediate  Members  being  released  from  liability. 

No  claim  by  the  Seller  in  respect  of  the  erroneous  delivery  of 
Drawn  Securities  will  be  entertained  by  the  Committee  unless 
made  within  nine  calendar  months. 

129.  The  Buj'er  is  entitled  to  new  Securities  issued  in  right 
Buyer  of  old,  provided  that  within  reasonable  time,  he  spe- 
new'^Securi-  cially  claim  the  same  in  writing  from  the  Seller,  who 
*'*®^'  may  after  due  notice  require  the  Buyer  to  complete 
the  bargain  in  old  Securities.  Claims  should  be  entered  as  bar- 
gains, and  as  such  be  checked  in  the  usual  manner. 

The  Secretary  of  the  Share  and  Loan  Department,  subject  to 
the  approval  of  the  Chairman  or  Deputy-Chairman  or  Two  Mem- 
bers of  the  Committee  for  General  Pui'poses,  shall  fix  a  price  at 
which  the  new  Securities  may  be  temporarily  settled,  and  which 
may  be  deducted  by  the  Buyer  fiom  the  purchase  money  of  the 
old  Securities,  until  the  Special  Settlement. 

The  Committee  will  not  entertain  any  dispute  relating  to  un- 
checked claims,  unless  brought  before  them  within  Ten  days 
after  the  Special  Settling-day. 

130.  The  deliverer  is  responsible  for  the  genuineness  of  Secu- 
Gemiineness  I'ities  delivered,  and  in  case  of  his  death,  failure,  or 
o  ecunties.  i.gtj,.g,y,gi-j^  fi-om  The  Stock  Exchange,  such  responsi- 
bility shall  attach  to  each  Member  in  succession,  through  whose 
account  the  Ticket  for  such  Securities  shall  have  passed. 


London  Stock  Exchange.  '      1177 

The  deliverer  of  Securities  ou  Tickets  is  required  to  apportion 
such  Securities  to  each  Ticket  at  the  time  of  deUvery,  and  takers 
of  Securities,  in  order  to  secure  their  right  under  this  Rule,  shall 
keep  such  Tickets  and  the  numbers  of  the  Securities  to  which 
they  were  respectively  apportioned,  or,  in  the  case  of  Settle- 
ment Department  Tickets,  the  numbers  of  such  Tickets. 

French  and  Egyptian  Securities  to  Bearer,  which,  under  French 
stopped  or  Egyptian  Law,   have    been    officially  notified  as 

stopped,  are  returnable  to  the  deliverer. 


Bonds. 


131.  Every  Bond  or  Scrip  Share  is  to  be  considered  perfect, 
Torn  or  unlcss  it  be  much  torn  or  damaged,  or  a  material  part 
Bondsf  of  the  wording  be  obliterated.  The  Committee  will 
not  take  cognisance  of  any  complaint  in  respect  of  Bonds  or 
Shares  alleged  to  have  been  delivered  in  a  damaged  condition,  or 
Irregular  deficient  iu,  or  with  irregular,  Coupons,  should  such 
Coupons.  Bonds  or  Shares  be  detained  by  the  Buyer  more  than 
Eight  days  after  the  delivery,  unless  it  can  be  proved  that  the 
Member  passing  them  was  aware  of  their  being  imperfect. 

The  Committee  will  not  take  cognisance  of  any  complaint  in 
respect  of  the  irregularity  in  the  endorsement  of  American  Share 
Certificates,  should  such  certificates  be  detained  by  the  Buyer 
more  than  Three  Months  after  delivery,  unless  it  can  be  proved 
that  the  Member  passing  them  was  aware  of  the  irregularity. 

132.  Bonds  and  Debentures  of  railways  in  Great  Britain,  Ire- 
Kaiiway  land,  and  the  East  Indies,  shall  be  dealt  in  so  that  the 
Debentures,  accrued  interest,  up  to  the  day  for  which  the  bargain 
was  done,  be  paid  by  the  Buyer ;  but  bargains  in  Bonds  and 
Colonial  and  Debentures  of  Colonial  and  Foreign  railways  shall  in- 
Kaihvay  cludc  the  accrued  interest  in  the  price. 

Debentures. 
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SPECIAL  SETTLING-DAYS. 


133.  Bargains  in  the  Scrip  or  Bonds  of  a  new  Loan,  or  the 
Bargains  in  Shares  Or  other  Securities  of  a  new  Company,  shall 
and  Shares,     be  considered  as  made  for  Special  Settlement. 

&c. 

Claims  arising  from  bargains  for  a  date  previous  to  that  fixed 
for  the  Special  Settlement  will  not  be  admitted  against  u  de- 
faulter's estate  until   all  other  claims  have  been  paid  in  full. 

134.  The  Secretary  of  the  Share  and  Loan  Department  shall 
Appoint-  give  three  days'  public  notice  of  any  application  for 
Special*  '^  Special  Settling-day  in  the  Scrip  or  Bonds  of  a 
Settling-day.  ^^^  Loan  previously  to  its  being  submitted  to  the 
Committee,  who  will  appoint  a  special  Settling-day,  provided 
that  sufficient  Scrip  or  Bonds  are  ready  for  delivery,  as  vouched 

for  by  a  Certificate  verified  by  the  Statutory  Declara- 

Documents.         .  «     .       /-x  .  ■ 

tiou  ot  the  Contractors  or  Agents  stating  the  amount 
allotted  ;  and  that  the  Scrip  and  Bonds  are  in  reasonable  amounts. 

135.  Bargains  in  Foreign  Loans  which  are  officially  quoted  in 
Settling-day  the  couutry  to  which  they  belong  shall  be  for  the  Or- 
o"cSai      dinary  Settlement. 

Loans. 

136.  The  Secretary  of  the  Share  and  Loan  Department  shall 
Special  Set-     give  three  days'  public  notice  of  any   application  for 

tliug-days  in  ^.if,,.  t-ioi  o 

Shares  of  a  Special  Settling-day  m  the  Shares  or  other  Securi- 
Companies.  ties  of  a  ucw  Company  previously  to  such  applica- 
tion being  submitted  to  the  Committee,  who  will  appoint  a  vSpe- 
cial  Settling-day  provided  that  sufficient  Scrip  or  Shares  are 
ready  for  delivery. 

The  Committee  will  not  fix  a  Special  Settling-Day  for  bar- 
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gains  in  Shares  or  Secui  ities  issued  to  the  Vendors,  credited  as 
fully  or  partly  paid,  until  six  months  after  the  date  fixed  for  the 
Special  Settlement  in  the  Shares  or  Securities  subscribed  for  by 
the  public.^ 

1  This  paragraph  does  not  necessarily,  apply  to  reorganisations 
or  amalgamations  of  existing  Companies,  or  to  cases  where  no  Public 
Shares  are  issued,  or  to  cases  where  the  Vendors  take  the  whole  of 
the  Shares  issued,  for  cash. 
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OFFICIAL  QUOTATIONS. 


137.  The  Committee  ma}^  order  the  Quotation  of  the  Scrip  or 
Quotation  of  bouds  of  uuy  Loau,  the  dividends  of  which  are  pay- 
Bonds'of  ^We  in  this  couutry,  provided  that  the  appUcation, 
New  Loans.  ^^  which  three  days'  public  notice  must  be  given,  is 
accompanied  by  the  Prospectus,  by  notarial  copies  or  trans- 
lations, or  other  satisfactory  evidence  of  the  powers  under  which 
the  Loan  is  contracted ;  that  the  Loan  has  been  publicly  ne- 
gotiated b}'  tender,  contract,  or  otherwise ;  that  the  Bonds 
specify  the  amount  and  conditions  of  tlie  Loan,  the  powers  un- 
der which  it  has  been  contracted,  and  the  numbers  and  de- 
nominations of  the  Bonds  issued,  and  that  they  bear  the  auto- 
graphic siguature  of  the  Contractor  or  properly  authorised  Agent. 

Bonds  will  not  be  admitted  to  Quotation  until  a  specimen  has 
been  submitted  to  the  Committee. 

135.  Bonds,  the  dividends  of  which  are  payable  abroad,  may 
Quotation  of  be  quotcd  upon  satisfactory  proof  of  the  amount 
dividend  Created  and  issued,  and  of  the  Official  Quotation  in 
abroad.  the  couutfy  where  issued. 

139.  The  Committee  may  order  the  quotation  in  the  Official 
Quotation  of    List  of  any  class  of  the  Shares  or  Securities  of  a  new 

New  Cora-  ■  •,     ^ 

panics.  Company,  provided — 

(L)  That  the  Company  is  of  sufficient  magnitude  and  im- 
Magnitude       portauce : 

and  impor-         ^ 
tance. 

(II.)  That  three  days'  public  notice  of  the  application  has 
Notice.  been  given : 

(III.)  That  the  following  documents  have  been  deposited  with 
Documents,      the  Secretary  of  the  Share  and  Loau  Department : 

(a)  The  Prospectus ; 
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(b)  The  Certificate  of  lucorporatiou,  Act  of  Parliameut,  or 
other  similar  document ; 

(c)  The  Certificate  that  the  Company  is  entitled  to  commence 
business ; 

(fZ)  The  Articles  of  Association  ; 

(e)   The  original  applications  for  Shares  or  securities  ; 

(/)  The  Allotment  Book  for  Shares  or  Securities,  with  a  Sum- 
mary signed  by  the  Chairman  and  Secretary  of  the  Company  ; 

(g)  A  copy  of  the  Letter  of  Allotment  for  Shares  or  Securi- 
ties; 

(A)   A  specimen  of  the  Certificate  or  Bond ; 

(I)   Certified  copies  of  Contracts  and  Agreements; 

(k)  Notarially  certified  translations  of  Concessions,  Deeds 
and  Agreements  ; 

(l)  A  Certificate,  verified  by  the  statutory  declaration  of  the 
statutory         Chairman  and  Secretary,  stating :  — 

Declaration. 

(1)  That  the  Prospectus  complies  with  the  provisions  of  the 
Companies  Acts  ; 

(2)  That  all  documents  required  by  the  Companies  Acts  have 
been  duly  filed,  and  the  dates  of  filing  the  same ; 

(3)  The  number  of  Shares  and  amount  of  Securities  applied 
for  by,  and  unconditionally  allotted  to,  the  public,  and  the  dis- 
tinctive numbers  of  the  same  ; 

(4)  The  number  of  Shares  and  amount  of  Securities  allotted  in 
whole  or  in  part  for  a  consideration  other  than  cash  and  the  dis- 
tinctive numbers  of  the  same  ; 

(5)  The  amount  of  deposits  paid ; 

(6)  That  such  deposits  are  absolutely  free  from  any  lien ; 

(7)  That  the  Certificates  or  Bonds  are  ready  for  delivery; 

(8)  That  the  purchase  of  the  properties  has  been  completed, 
and  the  purchase- money  paid; 

(9)  That  no  impediment  exists  to  the  settlement  of  the  ac- 
count; 

Documents.      (/»)    The  Banker's  Pass  Book  ; 

(/i)  A  Certificate  from  tlie  Bankers,  stating  the  amount  of 
deposits  received  ; 

(o)    In    the    case  of    an  issue  of    Debentures   or   Debenture 

Debentures.       Stock — 
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(1)  The  Trust  Deed,  if  any; 

(2)  The  Official  Certificate  of  the  Registration  of  the  mort- 
Documents.     gage  Or  charge ; 

Prospectus.      (IV.)    That  the  Prospectus — 

(0)  Shall  have  been  publicly  advertised ; 

(/»)    Agrees  substantially  with  the  Act  of  Parliament  or  Arti- 
cles of  Association  ; 
(r')     Provides — 

(1)  For  the  issue  of  not  less  thau  one-half  of  the  Authorised 
Capital ; 

(2)  For  the  payment  of  10  per  cent,  upon  the  amount  sub- 
scribed ; 

(rf)  If  offering  Debentures  or  Debenture  Stocks,  however 
designated  or  described,  states  all  terms,  conditions  and  circum- 
stances under  which  such  are  or  may  become  redeemable  or  re- 
payable. 

•     (V.)  That  two-thirds  of  the  amount  proposed  to  be  issued  of  any 
Proportion      such  class  of  the  Shares  or  Securities   (whether  such 

Public  Allot-    .  ,/.ii  ii-i  \ 

ment  to  issue,  issue  be  the  whole  or  part  or  the  authorised  amount) 
shall  have  been  applied  for  by,  and  unconditionally  allotted  to, 
the  public  (Shares  or  Securities  reserved  or  granted  in  lieu  of 
money  payments  to  concessionaires,  owners  of  property  or 
others  not  being  considered  to  form  part  of  such  public  allot- 
ment) : 

(VI.)  That  the  Articles  of  Association  restrain  the  Directors 
Articles  of  from  employing  the  funds  of  the  Company  in  the  pur- 
Association.  ^.jjj^gg  ^f^  qj.  j^  Loaus  upon  the  Security  of,  its  own 
Shares : 

(VII.)  That  every  Debenture  or  Debenture  Stock  Certificate 
shall  contain  the  information  requu'ed  in  Clause  IV. 
(d)  ;  and  when  any  of  such  are  allotted  to  vendors 
in  lieu  of  money  payments,  the  Certificates  shall  be  enfaced  "  is- 
sued to  Vendors." 

(VIII.)  That  a  Broker,  a  Member  of  the  Stock  Exchange,  is 
authorised  to  give  full  information  as  to  the  formation 

Broker. 

of  the  undertaking,  and  be  able  to  furnish  the  Com- 
mittee with  all  particulars  they  may  require. 

140.  Foreign  Companies  partly  subscribed  for  and  allotted  in 


Debentures. 
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this  country,  shall  not,  unless  under  special  circumstances,  be 
Quotation  of  allowed  a  Quotation  in  the  Official  List,  until  they 
Shares.  have  bccu  officially  quoted  in  the  country  to  which 

they  belong. 

141.  The  Committee  may  order  the  quotation  of  Shares  or  Se- 
Quotation  of  curities  issued  to  Vendors  credited  as  fully  or  partly 
Shares.  paid,  six  months  after  the  date  fixed  for  the  Special 

Settlement  of  the  Shares  or  Securities  of  the  same  class  sub- 
scribed for  by  the  public,  provided  a  quotation  for  the  latter  is 
also  granted. 
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ORDINARY   SETTLING   DAYS   AND  OFFICIAL 
QUOTATION  OF  PRICES. 


142.  The  Committee  shall  fix  the  Settling-day  for  English  Stock 
Settling-  at  least  Eight  days  previous  to  the  settlement  of  the 
Ticket-days,  pending  Account,  and  at  their  first  meeting  in  each 
month  they  shaU  fix  the  Ticket-day  and  Settling-days  for  Foreign 
Stocks,  Shares,  &c.,  of  the  second  succeeding  month. 

The  Secretary  shall  give  notice  of  the  days  thus  appointed. 

143.  The  Settling-day  in  English  Omnium  and  Scrip  shall  be 
Settiing-.iay  two  days  prior  to  the  respective  days  of  payment  of 
&c.  '  each  of  the  several  instalments,  unless  the  payment 
falls  on  a  Tuesday,  in  which  case  the  SettHng-day  shall  be  on  the 
previous  Monday. 

In  case  the   payment  of  an  instalment  on  Foreign  or  other 

Instalment  Scrip  falls  on  a  Settling-day,  the  settlement  of  such 

on  Scrip.  Scrip  shall  take  place  the  day  previous  to  the  pay- 
ment. 

144.  A  List  of  prices  of  EngUsh  and  Foreign  Stocks,  Shares 
Price  List  a^^  Other  Securities,  permitted  to  be  quoted,  shall  be 
controi^f  pubhshed  under  the  authority  of  the  Committee  ;  and 
Committee.  ^^^  |jg^  ^^^^^  ^ye  published  and  sold  by  a  Member 
without  the  sanction  of  the  Committee. 

145.  The  prices  of  all  bargains  may  be  quoted  in  the  Official 
Quotation  of  Li^t,  but  uo  price  shall  be  inserted  unless  the  bargain 
prices.  gj^^n  have  been  made  in  the  Stock  Exchange  between 
Members  at  the  market-price ;  nor  on  the  authority  of  one  of 
them,  if  he  refuse,  when  required  by  a  Member  of  the  Committee, 
to  give  up  the  name  of  the  Member  with  whom  he  has  dealt. 
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146.     Bargains  at  special  prices  by  reason  of  tlieir  exceptional 
Exceptional     amounts    may    only    be   quoted    with   distinguishing 
marks. 


amounts. 


147.  Bargains  in  English  Stock  for  the  next  transfer  day,  or 
Quotation  of    in   Foreign  or  other  Stocks   for  the  following  day, 

money  prices,  ,      -,   •        ,       r^n^    •    ,    ^  •  ^  . 

&c.  may  be  marked  in  the  Omcial  List  of  money  prices. 

Bargains  in  all  Stocks  made  during  the  shutting,  for  the  open- 
Of  stock  ing,  may  be  quoted  in  the  Official  List. 

during 

shutting. 

Bargains  in  Foreign  Bonds  may  be  quoted  in  the  Official  List, 
Of  Bonds         with  or  without  over-due  Coupons. 

with  over- 
due Coupons. 

Omnium  may  be  quoted  for  the  issue  of  the  receipts,  for  money 
Omnium.         ^"C^  f<^i'  ^^^  next  succeeding  payment. 

148.  All  dealings  in  British  and  India  Stocks  shall  be  quoted 
Quotations       ex-dividend  on  the  morning  of  the  day  after  that  on 

of  Stock  1  •    1       ,       T-.       1         1  /.         -1  ■    ■  1        1 

ex-dividend,     which  the  Books  ciose  for  dividend. 


149.  Bargains  in  transferable  Shares  or  Stock,  except  Securi- 
Quotations  of  ties  dealt  in  in  the  Mining  Markets,  shall  be  quoted 
diwdtfnd'or  ex-iutcrcst  fi'om  the  beginning  of  the  Account  in 
ex-interest.  ^Wch  tlic  interest  may  become  payable  ;  and  ex-divi- 
dend from  the  beginning  of  the  Account  following  that  in  which 
the  dividend  may  have  been  declared,  provided  the  dividend  be 
made  payable  to  the  holders  tlien  registered ;  but  in  case  of  a 
subsequent  shutting  of  a  Company's  books  for  payment  of  the 
dividend,  then,  from  the  beginning  of  the  Account  following  that 
in  wliich  such  shutting  occurs. 

Securities  dealt  in  in  the  Mining  Markets  shall  be  quoted  ex- 
dividend  from  the  beginning  of  the  Account  following  that  in 
which  the  dividend  shall  have  been  paid. 

Bargains  in  Securities  to  Bearer  shall  be  quoted  ex-dividend 
Dividends  on    oil  the  day  whcu  tlie  dividend  is  payable. 

Securities  to  "^  "^ 

bearer. 

Shares  in  Foreign  Railways  shall,  when  practicable,  be  quoted 
ex-dividend,  or  ex-interest,  at  a  period  in  accordance  with  the 
practice  of  Foreign  Bourses. 

75 
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150.  Bargains  should  be  quoted  in  the  order  in  which  they  are 
Bargains  made;  but  the  Clerks  of  the  House  n)ay,  with  the 
be  marked.  coucurreiice  of  a  Member  of  the  Committee,  (juote 
omitted  bargains,  if  notified  before  One  o'clock,  in  the  order  in 
which  they  occurred,  upou  a  written  application  from  the  Buyer 
and  the  Seller,  stating  the  amount,  the  time  when,  and  the  i)rice 
at  w^hich,  such  bargains  were  made ;  and  such  application  shall 
be  filed,  and  laid  before  the  Committee  at  their  next  meeting. 
The  above  regulation  applies  likewise  to  all  bargains  done  be- 
tween One  and  Three  o'clock. 

151 .  A  price  inserted  in  the  Official  List  shall  not  be  expunged, 
Prices  not  to  without  the  authority  of  the  Chairman,  Depnty- 
wlthout"^^*^    Chairman,  or  two  Members  of  the  Committee. 

authority. 
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FAILURES. 


152.  A  Member  unable  to  fulfil  his  engagements  shall  be  pub- 
Pubiic  li<^ly  tlechiied  a  Defaulter  by  cUrection  of  the  Chair- 
deciaratiou  ^^^^  Dei)uty-Chairmau,  or  any  two  Members  of  the 
Defaulters.      Committee. ' 

153.  A  Member  declared  a  Defaulter  in  The  Stock  Exchange, 
Defaulters,  <^i"  ^  Member  who  may  become  a  bankrupt,  or  be 
&c"'cease*to  pi'oved  to  be  insolvent,  or  against  whom  a  Receiv- 
be  Members,  jug  Order  in  Bankruptcy  may  have  been  made,  al- 
though he  may  not  be  at  the  same  time  a  Defaulter  in  The  Stock 
Exchange,  ceases  to  be  a  Member. 

154.  When  a  Member  shall  give  private  intimation  to  his  cred- 
Private  itors  of  liis  inability  Lo  fulfil  his  engagements,  the 
failures.  creditors  shall  not  make  any  compromise  with  such 
Defaulter,  but  shall  immediately  communicate  with  the  Chair- 
man, Deputy-Chairman,  or  Two  Members  of  the  Committee,  in 
order  that  the  Member  in  default  may  be  immediately  declared ; 
and  in  case  the  Committee  shall  obtain  knowledge  of  any  private 
failure,  the  name  of  the  Defaulter  shall  be  publicly  declared. 

155.  A  Member  conniving  at  a  private  failure,  by   accepting 

less  than  the  full  amount  of  his  debt,  shall  be  liable  to 

Liability  of  ^ 

persons  who     rcfuud  auv   luouev  or  vSecurities  received   from  such 

connive  at  a  "  '  in  ,      ,  i        •   i  • 

private  Defaulter,  provided  he  shall  be  declared  within  two 

failure.  i  •  /.  ■  •  ji 

years  from  the  time  oi  sucii  compromise,  tlie  prop- 
erty so  refunded  being  applied  to  liquidate  the  claims  of  the  sub- 
sequent creditors.  Any  arrangement  for  settlement  of  claims, 
in  lieu  of  bona  fide  money  payment  on  the  day  when  such  claims 
become  due,  shall  be  considered  as  a  compromise,  subject  to 
the  provisions  of  this  rule. 
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156.  A  Member  who  shall  have  received  a  difference  on  an  ac- 

count, prior  to  the  regular  day  for  settling  the  same, 

Receiving  i  i     n    i  •        ^  ■  -,  •  ^ 

prospeo-  or  who  shall  have  received  a  consideration  for  any 

lively  cliiinis  .  .  ^  i     ^  i         i  -,. 

upon  a  prospective  advantage,  whether  by  a  direct  payment 

of  money,  or  by  the  purchase  or  sale  of  Stock  at  a 
price  either  above  or  below  the  market  price  at  the  time  the  bar- 
gain was  contracted,  or  by  any  other  means,  prior  to  the  day  for 
settling  the  transaction  for  which  the  consideration  w^as  received, 
shall  (in  case  of  the  failure  of  the  Member  from  whom  he  re- 
ceived such  difference  or  consideration)  refund  the  same  for  the 
general  benefit  of  the  creditors  ;  and  any  Member  who  shall  have, 
under  the  circumstances  above  stated,  paid  or  given  such  differ- 
ence or  consideration,  shall  again  pay  the  same  to  the  creditors; 
so  that,  in  each  case,  all  persons  may  stand  in  the  same  situation 
with  respect  to  the  creditors,  as  if  no  such  prior  settlement  or 
other  arrangement  had  taken  place. 

157.  A  creditor  receiving,  under  any  cu'cumstances,  a  larger 

proportion  of  differences  on  a  Defaulter's  estate  than 

Equality  of       ^       ^  .  ,     ,       ,     ,, 

light  that  to  which  each  of  the  creditors  is  entitled,  shall 

Difference       refund  such  portion  as  shall  reduce  his  dividend  to 

creditors.  •    .  ■      i 

an  equality  with  the  others. 

158.  Creditors  for  differences  shall  have  a  prior  claim  on 
Priority  of       r^]\  differences  received  by,  or  due  to,  a  Defaulter's 

claim  by  j  '  ' 

Difference  estate. 

creditors. 

159.  Members  not  receiving  due  payment  for  Securities  de- 

livered on  the  day  of  default,  are  entitled,  so  far  as 

Claims  for  . 

securities        regards  the  value  thereof,  at  the  average  price  on  the 

delivered 

and  not  dav  of  delivery,  to  be  paid  2}>'o  mfa,  and  preferentially 

paid  for.  "      ,.  .  i , .         .  j.  in 

out  of  assets  resulting  in  any  manner  irom  such  Se- 
curities, or  derived  from  the  Defaulter's  own  resources  ;  and, 
should  these  prove  insufficient,  they  shall,  as  to  the  balance  of 
such  claims,  participate  with  other  creditors  in  any  surety-money 
of  the  Defaulter. 

160.  In  the  case  of  loans  of  money  made  upon  Securities 
Loans  on  valued  at  less  than  the  market-price,  the  lender  shall 
valued  below  realise  his  Securities  within  Three  clear  days,  (unless 
price.  the    creditors    consent  to  a  longer   delay),  or  take 
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them  at  a  price  to  be  fixed  by  the  Official  Assignees  (with 
appeal  to  any  Two  Members  of  tlie  Committee).  Should  the 
Security  be  insufficient,  the  difference  may  be  proved  against  the 
Defaulter's  estate. 

161.  No  loan  without  Security  shall  be  admitted  as  a  claim  on  the 
Loans  differences  of  a  Defaulter's  estate  ;  nor  shall  any  such 
Security.  loan,  whcu  of  longer  duration  than  two  business  days, 
be  admitted  as  a  claim  on  any  other  of  his  assets ;  and  should 
any  unsecured  creditor  receive  payment  of  his  loan  from  a  Mem- 
ber on  the  day  of  his  default,  such  payment  being  made  out  of 
assets  not  belonging  to  the  Defaulter  previously  to  that  day,  he 
shall  refund  the  amount  so  received  for  the  benefit  of  the  De- 
faulter's estate. 

162.  Differences  allowed  to  remain  unpaid  for  more  than  Two 
Differences  business  days  beyond  the  day  on  which  they  become 
actions.  due,  cannot  be  proved  against  a  Defaulter's  estate, 
or  set  off  against  any  difference  due  to  a  Defaulter  at  the  time  of 
his  failure.  Differences  overdue  and  paid  previous  to  the  day  of 
default  are  not  to  be  refunded. 

163.  The  Committee  will  not  recognise  any  claim  on  a  De- 
claims not       f aulter's  account  that  does   not  arise  from  a  Stock 

on  Stock  -r^      ,  .  >  • 

Exchange        Exchange  transaction. 

transactions. 

164.  No  Defaulter  shall  be  re-admitted,  who  shall  not,  if  re- 
surrender  of  quired,  givc  up  the  name  of  any  principal  indebted  to 
nameVlS'*  him,  or  who,  within  Fourteen  days  from  the  date  of 
principals.  j^-g  failure,  shall  not  have  delivered  to  the  Official  As- 
sio-nees,  or  to  his  creditors,  his  original  books  and  accounts,  and 
a  statement  of  the  sums  owing  to,  and  by  him,  in  The  Stock 
Exchange,  at  the  time  of  his  failure. 

165.  A  Member,  having  compounded  with  his  creditors,  and 
Composition  being  subsequently  declared  a  Defaulter,  shall  not 
Fallme^  *°  be  eligible  for  re-admission  for  Six  months,  and 
Release  of  should  he  be  declared  in  consequence  of  his  having  so 
sureties.  compounded,  his  sureties  shall  not  be  called  upon  to 
pay  their  security  money. 
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IGG.  A  Defaulter  shall  not  be  eligible  for  re-admissiou,  who 
Payment  to     shall  iiot  have  paid  from  his  own  resources,  independ- 

creditors 

before  entl\'  ot  his  security-money,  at  least  one-third  of  the 

re-adiuission  ^  ^ 

of  6s.  8d.  in      balance  of  any  loss  that  may  occur  on  his  transac- 

the£onbal-       .  -^  ,  ^ 

ance  loss.  tions,  whether  on  his  own  account  or  that  of  princi- 
pals ;  or  who,  in  the  event  of  his  debts  being  less  than  the 
amount  which  his  sureties  may  be  called  upon  to  pa}',  shall  not 
have  refunded  to  the  sureties  one-third  of  the  amount  paid  by 
them. 

167.  A  Member  who  passes  or  retains  a  Ticket  for  Shares  or 
Defaulter  Stock  whereby  loss  is  incurred  or  increased,  and  who 
retaining         shall  be  declared  a  Defaulter  in   that  Account,  shall 

not  be  eligible  for  re-admission  for  at  least  One  year 
from  the  date  of  such  default,  provided  it  be  proved  to  the  sat- 
isfaction of  the  Committee  that  he  knew  himself  to  be  insolvent 
at  the  time  of  passing  or  retaining  the  Ticket. 

168.  No  Member  shall  carry  on  business  for  a  Defaulter  for 
Business  for  ^^^  benefit,  without  the  consent  of  the  creditors,  and 
a  Defaulter.  ^j,g  sanction  of  the  Committee.  No  Member  shall 
Business  deal  with  a  Defaulter  on  his  own  account  before  his 
Defaulter.        rc-admissiou  to  The  Stock  Exchange. 

169.  No  Member  shall  transact  business  for  a  principal  who, 
Business  for  to  liis  kiioAvlt'dge  is  ill  default  to  another  Member, 
whoareDe-     uiiless  such  person  shnll  have  made  a  satisfactory  ar- 

faulters  to  ,•,•,■,•  tj 

other  Mem-      raiigemeiit  With  his  creditors. 

bers. 

170.  Non-Members  shall  be  allowed  to  participate  in  De- 
claims of        f  aultt'rs'  estates,  provided  their  claims  be  admitted  by 

Non-Mem- 
bers aiimitted  the    cieditors,  or,  in  case   of   dispute,  by    the   Com- 

against  De-  »    ■  .  i  t 

fauiters.  mittee  ;  and    a  person  whose    claim    is    so  admitted, 

may  be  represented  at  the  meeting  of  creditors  by  any  Member 
whom  he  may  select. 

171.  No  Member,  being  a  creditor  upon  a  Defaulter's  estate. 
Claims  not  to  shall  sell,  assign.  or  pledge  his  claim  on  such  estate, 
Non°Mem-  to  a  Nou-Member,  without  the  concurrence  of  the 
'^'"®'  Committee;  and  such  assignment  shall  be  immedi- 
atelv  communicated  to  tlie  Official  Assignees. 
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172.  If  a  creditor  of  a  Defaulter  be  dead,  tlie  dividend  due  to 
Dividends  hi™  sLihII  Ije  paid  to  his  legal  representatives ;  but  if 
ceased"^*"  the  Creditor  himself  be  a  Defaulter,  the  dividend  due 
creditors.  ^^^  j^-^^  ^^^^^  ^^^  ^^^^^  j.^  j^jg  Creditors. 

173.  Upon  any  application  for  the  re-admission  of  a  Defaulter, 
Duties  of     ,    a  Sub-Committee,  of   not   more  than  three  Members, 

Sub-Coni-  .         1    ,     ,       •      1  •  1     11  • 

mittee.  to  be  choscu  in  alphabetical  rotation,  shall  investigate 

his  conduct  and  accounts ;  and  no  further  proceedings  shall  be 
taken  by  the  Committee  with  regard  to  his  re-admission,  until 
the  Report  of  such  Sub-Committee  shall  have  been  submitted, 
together  with  a  balance  sheet  of  the  Defaulter's  estate,  signed 
by  himself. 

The  attention  of  the  Sub-Committee  shall  be  directed. 

1st. — To  ascertain  the  amount  of  the  greatest  balance  of 
Shares  or  Stock  open  at  any  time  during  the  Account,  the  cur- 
rent balance  at  his  bankers,  as  well  as  the  balance  of  Shares 
or  Stock  open  at  the  time  of  faihire  ;  and  whether  the  trans- 
actions were  on  his  own  account,  or  an  account  of  principals, 
specifying  the  amount  of  each  respectively. 

2nd. — To  ascertain  the  total  amount  of  money  paid  by  him ; 
specifying  the  sums  collected  in  The  Stock  Exchange  ;  and  those 
received  from  principals  ;  and  the  money  or  other  property 
brought  forward  by  himself. 

3rd. — To  ascertain  the  conduct  of  the  Defaulter  preceding 
and  subsequent  to  his  failuiv ;  and  to  enquire  of  the  Official 
Assignees  whether  any  matter,  prejudicial  or  otherwise  to  the 
Defaulter's  application,  lias  transpired  at  any  meeting  of  cred- 
itors, or  has  officially  come  to  their  knowledge  elsewhere. 

4th. — To  ascertain  wliether  the  Defaulter  has  violated  Rule 
167. 

174.  The  re-admission  of  Defaulters  shall  be  in  two  distinct 
Classes : — 

The  Fi7'st  Class  to  l)e  for  cases  of  failure  arising  from  the  de- 
ciasses  under  fiiult  of  principals,  or  from  other  circumstances, 
fauUers^are  where  iio  bad  faith,  nor  breach  of  the  Regulations  of 
re-admitted.  the  Housc  has  been  practised;  where  the  operations 
have  been  in  reasonable  pi'oportion  t)  the  Defaultei''s  means  or 
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resources,  and  where  his  general  conduct  has  been  irreproach- 
able. 

The  Second  Class,  for  cases  marked  by  indiscretion,  and  by 
the  absence  of  reasonable  caution. 

The  decision  of  the  Committee  on  the  re-admission  of  a  De- 
faulter shall  remain  posted  in  The  Stock  Exchange  for  Thirty 
days. 

175.  Every  Defaulter,  bankrupt,  or  insolvent  (applying  for 
Defaulters       re-admissiou)  shall  furnish  the   Sub-Committee   with 

to  furnish  •     ^  •  i 

information,     every  mformatiou  they  may  requu'e. 
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OFFICIAL  ASSIGNEES. 


176.  Two  or  more  Members  shall  be  appointed  annually  by 
Aupoiut-  ^^6  Committee,  to  act  as  Official  Assignees,  whose 
Official*  duty  it  shall  be  to  obtain  from  a  Defaulter  his  orig- 
Assignees.  j^g^j  books  of  accouut,  and  a  statement  of  the  sums 
owing  to  and  by  him,  to  attend  Meetings  of  creditors,  to  sum- 
mon the  Defaulter  before  such  Meetings  ;  to  enter  into  a  strict 
examination  of  every  accouut ;  to  iuvestigate  any  bargains  sus- 
pected to  have  been  effected  at  unfair  prices ;  and  to  manage  the 
estate  in  conformity  with  the  Rules,  Regulations,  and  usages  of 
The  Stock  Exchange. 

177.  Each  Official  Assignee  shall  find   security  amounting  to 

Official  £1,000  from  two  or  more  Members  of  The  Stock  Ex- 

Assignees  to 

give  security,  chaugc.  In  the  cvcut  of  auy  default  or  misappro- 
priation by  either  Assignee  of  funds  or  property  entrusted  to  his 
care,  or  of  any  other  act  of  dishonesty  on  his  part,  each  of  his 
Sureties  shall  pay,  under  direction  of  the  Committee,  such  sum 
as  he  shall  have  guaranteed. 

178.  The  Assignees  shall  collect  and  pay  the  assets  into  such 
Division  of  Bauk,  and  in  such  names,  as  the  Committee  may 
Imorfest  ffom  time  to  time  direct,  and  the  same  shall  be  dis- 
Oreditors.        tributed  as  soon  as  possible. 

179.  lu  every  case  of  failure,  the  Official  Assignee  shall  pub- 
Assignees  to  ^^^^y  ^^  ^^^  prices  Current  in  the  Market  immediately 
fix  prices.  before  the  declaration,  at  which  prices  all  Members 
having  accounts  open  with  the  Defaulter  shall  close  their  trans- 
actions by  buying  of  or  selling  to  him  such  Stocks,  Shares  or 
other  Securities  as  he  may  have  contracted  to  take  or  deliver,  the 
differences  arising  from  the  Defaulter's  transactions  being  paid 
to,  or  claimed  from  the  Official  Assignee.     In  the  event  of  a  dis- 
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pute  as  to  the.  prices  named,  tbey  shall  be  fixed  by  Two  ^Mem- 
bers  of  the  Committee,  but  no  objection  will  be  entertained  un- 
less written  application  is  made  to  the  Official  Assignee  within 
two  business  days  of  the  time  when  the  list  was  posted  in  The 
Stock  Exchange. 

180.  The  Official  Assignees  shall  not  claim  differences  on  a 
Differences      Defaulter's  estate,  until  they  become  due. 

not  to  be  ■>  j 

claimed  until 

due. 

181.  The  Official  Assignees  shall  not  admit  any  claims  upon  a 
Claims  not  Defaulter's  estate  arising  out  of  transactions  which 
admitted.  ^^.^  stated  in  the  Rules  as  not  recognised  until  all 
other  claims  have  been  paid  in  full,  but  they  shall  forthwith  col- 
lect and  distribute  amongst  the  creditors  all  assets  arising  from 
such  transactions. 

182.  Once  in  every  month,  the  Official  Assignees  shall  lay  be- 
statements  forc  the  Committee  an  account  of  the  balances  in 
n*ished"to  the  their  hands  belonging  to  Defaulters'  estates,  and  the 
by  Assignees.  Committee  shall  order  such  balances  as  they  think  fit 
to  be  paid  over  to  the  account  of  the  Trustees  of  The  Stock  Ex- 
change Benevolent  Fund,  subject  to  recall  by  the  Committee  for 
distribution  amongst  creditors,  or  for  payments  by  or  to  the  Offi- 
cial Assignees  which  have  been  authorised  by  the  Committee. 

A  statement  of  all  sums  so  paid  over,  and  of  the  amount  re- 
maining in  the  hands  of  the  Trustees  of  The  Stock  Exchange 
Benevolent  Fund  on  the  31st  of  December  in  every  year,  shall  be 
furnished  by  the  Official  Assignees,  and  deposited  in  the  Com- 
mittee Room  for  the  inspection  of  the  Members  of  The  Stock 
Exchange. 

On  the  first  of  March,  in  each  year,  the  Official  Assignees  shall 
lay  before  the  Committee  a  statement  of  all  dividends  paid  during 
the  last  year  on  each  Defaulter's  estate. 

Every  Defaulter's  estate  shall  be  registered  in  a  book,  to  be 
A  register  of    j^gpt  j^y  the  Official  Assignees. 

Defaulter's  i         J  ^ 

accounts  to 
be  kept. 

183.  Legal  Expenses  incurred  on  account  of  a  Defaulter's 
Deduction  estate  shall  be  deducted  from  the  sum  available  for 
expenses.        distribution  among  the  Creditors. 
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Absence  of  Cliairman  and  Deputy-Chairman 6 

"  quorum  in  Committee 9 

Account  Days 10,  11,  142,  143 

Accounts  of  Defaulters 164,176,  182 

Accrued  Interest 132 

Acknowledgment  of  Signature 38 

Addition  to  Rules 5,  12 

Adjudication  by  Committee  (non-members'  complaints) 57 

Adjustment  of  unsettled  Accounts 112,  124 

"  "  "  deceased  Members 53 

Admissioxs,  Re-electioxs  and  Re-admissions 20  to  38 

Admission,  Applicants  for.  Book  of  Rules  given  to .p.  1145     — 

"  Applicants  ineligible  for 23,  29,  30 

Clerks 44,  46 

"  Committee  make  rules  respecting 5 

"  "  consider  applications  for  new  year 21 

"  Defaulters  as  Clerks 44 

"  Foreigners 23 

"  Form  of  Application  for p.  1142    — 

"  Majority  required 22 

"  New  Members 22 

"  Notice  of  application  for 24 

"  Objections  to  applicants  for 31 

"  Rejected  Applications  for 32 

"  Service  as  Clerk 22 

"  Sureties  on 22 

Advertisement p.  1128    — 

African  Shares,  time  for  Registration  of 76 

Age  of  Clerks 44 

"  Members p.  1142     — 

Agent  of  New  Loan 134,  137 

Allegation  of  Fraud 61 
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RULE 

Allotment  Books 139 

"  Clerks  applying  for 52 

"  Statutory  delaration  as  to 134,  139 

Allottees,  payment  of  Deposits  by 62 

Alteration  of  Partnerships 39 

Rules 5,  12 

"  Tickets 99 

Amendment  of  Rules 512 

American  Shares,  time  for  Registration  of 75 

"  Irregular  Endorsements 131 

"  and  Bonds,  amount  deliverable 117 

"  "         amounts  of  Tickets  for 119 

"  "         offer  to  buy  or  sell 116 

Amount  deliverable 117 

"      for  which  Sureties  are  liable 22,  35,  177 

"      of  Tickets 96,  119 

"       Subscription  and  Entrance  Fee 21 

Annulment  of  Bargains 61 

Anonymous  letters  to  Committee 13 

Antedated  Tickets 98 

Appendix  to  Admissions,  &c pp.  1142-6    — 

Applicants  for  Admission,  Questions  put  to 38 

"  "  "  recommenders   mvist   have  personal 

knowledge  of 25,  37 

"  "  "  Qualification 22 

Application  for  Admission,  Form  of p.  1142    — 

"  "  "  Notice  of 24 

"  "  "  of    Clerks 46 

"  "    Authorisation  of  Clerks 46 

"  "    New  Stock  constitutes  Contract 62 

"  "    Quotation 137  to  141 

"  "    Re-admission,  Notice  of 35 

«'  "    Re-election,  form  of p.  1143    — 

"  "  "  date  of 20 

"  "    Special  Settliug-Day 133  to  136 

"  to  annul  a  bargain 61 

Appointment  of  Chairman 6 

"  Deputy-Chairman 6 

•«  Official  Assignees 176 

"  Scrutineers 7 

'♦  Secretary 7 

"  Special  Settling-Day 133  to  136 

Arbitration,  disputes  to  be  referred  to 66 

"  Non-members 57 
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RULE 

Articles  of  Association 139 

Assent  by  Bondholders 63 

Assets,  division  of,  among  Creditors 178 

Assignees,  Appointment  of 176 

Claims  not  to  be  admitted  by 181 

duties  of 176  to  183 

Legal  Expenses 183 

not  to  claim  differences  before  due 180 

to  Collect  and  Distribute  Assets 178 

to  fix  Prices 179 

to  furnish  monthly  and  yearly  statements 182 

to  give  Security 177 

to  keep  proper  books 182 

Attendance  before  Committee 14 

Authorised  Clerks,  Age  of 44 

"               Application  for 46 

"               Applying  for  Allotments 52 

"               borrowing  money 50 

'*               consent  of  Sureties  to  employment  of 47 

"              defaulters  as 44 

"               eligibility  of 44 

"               Limit  to  dealing  of 43,  44 

"               List  of 49 

"               Members  as 44,  51 

"              of  defaulters  and  deceased  Members 53 

"               responsibility  for  employing 50 

"               service  required 44 

"               withdrawal  of  permission  to  deal 48 

Badges  for  Clerks,  Regulations p.  1155 — 46 

Ballot  for  Committee 1,  3,  5 

"  Election  of  Members 22,  24,  32 

"  Re-election  of  Defaulters 32,  35,  44 

Bank  Notes,  demand  for 68 

"    Stock,  Quotation  of 148 

"         "         Transfer  of 89 

Bankrupts  and  Insolvents,  Admission  of 30,  37 

"  "  "  as  Clerks 44 

"  "  cease  to  be  Members 153 

"  "  Re-admission  of 35,  175 

•'  "  Sureties    for 35 

Bai'gains,    Annulment    of 61 

"  by  Clerk  in  his  own  name 51 

"  Claims  for  New  Stock  in  right  of  old 110,  129 


1198  Index  to  Rules,  &c.,  of  the 

RULE 

Bargains,  for  existing  account 80,  91,  114 

"  for  future    account 81,  92,  115 

"  for  Principals  in  default  to  other  Members 169 

"  Fulfilment  of,  between  Members 54 

"  in  Bonds  of   Defaulting  States 63 

"  "  States  at  war  with  Great  Britain 64 

"  in  Dividends 65 

"  in  Exchequer  Bonds 125 

"  in  Foreign  Stocks  quoted  abroad 135 

"  in  French   Rentes 126 

"  in  New  Securities 133 

"  Inviolability  of 61 

*'  Joint 42 

"  Marking  of 145  to  151 

"  Optional 77 

"  Private,  with  Members  of  Firms 58 

"  Quotation   of 145  to  151 

"  to  be  checked 66 

"  Unsettled  on  morning  of  Settling-Day 112 

"  when  no  time  specified 80,  91,  114 

"  with  or  for  Clerks   59,  60 

"  "  Defaulters 168 

Beaker  Securities  114,  132 

"  when  deliverable  ex-coupon   74 

Benevolent  Fund,  Defaulters'  balances  paid  to 182 

Bills,   Exchequer 125 

Blank  Transfers 95 

Bondholders,  defaulting  Governments 63 

Bonds,  Accrued  Interest 132 

"      Adjustment  of  unsettled  Accounts  in 124 

"      Amounts   deliverable 117,  119 

"      Bought  and  not  delivered 121 

"      Buying-in 121,  122 

"      deliverable  with  current   Coupon 74 

"      Drawn 128 

"      Genuineness    of 130 

"      Making-up    prices  of 123 

"      may  be  demanded  from  immediate  seller 119 

"      New,  in  right  of  old : 129 

"      Numbers  of,  to  be  taken 121 

"      Offers  to  buy  and  sell 116 

"      Passing  Tickets  for 119 

"      Portions  of,  to  be  paid  for 119 

"      Quotation  of 137,  138,  150 
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Bonds,  Sellers  must  accept  Tickets  for 119 

"      Selliug-out 118 

"      Special  Settlement  of 133  to  136 

"      Subject  to   drawing 128 

"      Time  for  commencement  of  delivery  of 119 

"      Time  for  delivery  of 120 

"      Torn    or   damaged 131 

"      when  deliverable  ex-Coupon 74 

"      when  must  not  be  brought  in 73 

"      with  irregular  Coupons 131 

Borrowed   Stock,   English 87 

Borrowing  money  by    Clerk 50 

Bought-in  Stock,  Loss  on 108,  121 

"  not    delivered  108,  121 

Brokerage 55 

Brokers  and  Dealers,  double  capacity 43 

"  in   Partnership 43 

Business,  Hours  of 79 

"         of  Committee 5,  10 

"  of  Committee,  Precedence  of 12,  36 

other 29,  46 

"         Transaction  of,  regulated  by  Committee 5 

Buy,  Offers  to 82,  93,  116 

Buying-in  and  Selling-out  Department.  .72,  105,  106,  107,  108,  118,  121 

Buying-in  English  Stock 85 

"         Mining  Securities 106,  108,  109 

"         Notice  of 108,  121 

"         Securities  deliverable  by  Transfer  Deed 108,  109 

"  "  to  bearer   121,  122 

time  for 108,  109,  121,  122 

"         to  be  done  by  the  Othcials  of  the  Department 72 

"         when  not  permitted 73 

Calls  pending 101 

"     Stock   lodged    for 73 

Candidates  for  Committee 1,  3 

Capital,  Xew  Company 139 

Casting  vote  of  Chairman 6 

Cease  to  be  Members    18,  153 

Censure 1*7 

Certificates,  American,  time  allowed  for  Registration 75 

New    Securities 134,  136,  139 

"  South  African,  time  allowed  for  Registration 76 

"  with   Transfers 104 
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Certification  of  Transfers 104 

Chairman  of  Committee,  casting  vote 6 

•'  "  Election  of 6 

•'  "  may  adjourn  Meeting 9 

'*  "  may  call  Special  Meeting 8 

"  "  Questions  to  Applicants 38 

"  "  "  Sureties 37 

"  "  approving  Price  for  Rights 110,  129 

Checking  Bargains 6G 

Claims  to  New  Stock 110,  129 

Cheques  Dishonoured 69 

"       to  be  passed   through   Clearing-House 68 

Circulars,  to  Persons  other  than  Principals p.  1128     — 

Classification  of  Defaulters   35,  174 

Claims  against  Members  or  their  principals 56 

"         arising  out  of  non-Stt)ck  Exchange  Transactions 163 

"         for  Bank  Notes 68 

for  Calls 101 

"         for  Dividends 74,  75,  76 

"         for  New  Securities  in  right  of  Old 110,  129 

"         in  respect  of  drawn  Bonds 128 

on  Defaulter's  Estates 156,  158,  159,  163,  170,  171,  180,  181 

"         on  Split  Tickets 96 

"        Seller  may  claim  payment  of  Member  passing  him  ticket         69 

Clerk  of  the  House 90,  111,  123,  124 

Clkuks 44  to  53 

"       Admission  of 5,44 

"  "  Application   for 46 

"      Age   of 44 

"       applying  for  Membership 22 

"  "        Shares  in  new  Companies,  &c 52 

"       Authorised 44 

"  "        Application 46 

"  "        Authority   continues   until  revoked 49 

"  "        borrowing   money 50 

"  "        Eligibility 44 

"  "        Employer  cannot  be  Surety  for 27,  28 

"  "        List  of 49 

'*  "        Members  becoming,   to  their  Sureties 27,28 

"  "        must  have  served  two  years 44 

"  "        of  Brokers  cannot  act  as  Jobbers 43 

"  "        of  New  Members 47 

"  "        Responsibility  of  Members  employing 50 

"  "        Withdrawal  of  authority 48 
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Clerks,  Badges p.  1145 — 46 

Bargaias  with  or  for 59,  60 

cannot  act  as  Sureties 27 

Defaulters  admitted  as 44 

Eligibility    of 44 

Exclusion  or  Expulsion  of 5,  53,  59 

Maximum    number    allowed 45 

Members  employed  as 44,  45,  51 

Member  formerly  Clerk  to  Defaulter 51 

Notice  of  admission  of 46 

of  Defaulters  and  deceased  Members  excluded 53 

parting  with,  or  dismissal  of 48 

Previous  occupation  of 46 

Reference  required  for 46 

Service  before  Authorisation 44 

"  "       Membership 22 

Settling-Room 45 

Speculative  business  for 60 

Closing  of  Books 73,  75,  76 

"  House 79 

CoLONiAi.  Government  Inscribed  Stock 80  to  90 

Committee 1  to  19 

Committee,  Admission  of  Clerks 5,  44 

"  Alteration,  &c.,  to  Rules 5,  12 

"  Attendance  before 14 

"  Balloting  for 1,  3,  5 

"  Business  of 5,  10 

"  "         Routine 10 

Special 10,  15,  16,  17,  19,  32,  59,  60 

"  "  "       Notice  of 10 

"  Communications  to 13 

"  Confirmation  of  Special  Resolutions  of,ll,  15, 16, 17, 19,58,59,60 

"  "  Minutes  of 10,  11 

"  Consent  of,  to  legal  proceedings 56 

"  Decisions  of,  final 11 

"  Election  of 1,  3,  5 

"  "  Chairman  and  Deputy-Chairman  of .  .  .  .  6 

"  "  Members 5,  21 

"  "  Secretary  and  Scrutineers 7 

"  Expulsion  of  Members  of 15 

"  "  or  suspension  of  Members  by,  5,  16,  17,  58,  59,  60 

"  Meetings  of 8 

"  not  liable  for  errors  in  Certification 104 

Committee,  Occasional  Vacancies 3 

76 
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Committee,  Powers  of,  undei*  Deed  of  Settlement 5 

"  Precedence  of  business  in 12,  3G 

"  Procedure   of 4 

"  Publication  of  names,  &c.,  by 18 

"  Qualification  to  seive,  or  vote 2 

"  Quorum  of,  aud  when  not  present 4,  9 

"  Special  Meetings  of 8 

"  "  "  when  required  for  Ke-admission  of 

Defaulters 32 

"  Suspension  of  Rules  or  Resolutions 19 

"  to  make  Rules 5 

"  to  regulate  Business 5 

Communications  to  Committee 13 

"  as  to  Partnerships,  Clerks,  &c 39,  41,  42,  46,  48 

Companies,  Settlement  and  Quotation 133  to  141 

"  negotiating  Loans  for  Defaulting  States 63 

"  New— Official  Quotation 137  to  141 

"  "       Special  Settling- Dajs 133  to  136 

Complaints  against  Members  by  Non-Members 57 

"  as  to  Torn  Bonds 131 

Compounding  with  Creditors 30,  154,  155,  165 

Compromising  with  Defaulters 154,  155,  165 

Concealment  of  Private  Bargain 58 

Confirmation  of  Minutes  and  Resolutions 10,  11 

"  Ordinary 10,11 

"  Special 15,  16,  17,  19,  59,  50 

"  Subsequent 11 

"  Urgent 11 

Consent  to  decision  of  Committee,  Form  of,  by  Non-Members.  .  57 

"  Authorised  Clerk  by  Sureties 47 

"  Legal  Proceedings 56 

"  Partnership,  &c.,  by  Sureties 41 

Consols,  Rules  Applicable  to , 80  to  90 

"         Marking  of  ex-dividend 148 

"        Options  in 77 

"         Settling  Day 142 

Continuation  of  Stock 71 

Contract  for  Bargains  with  Non-Members 55 

Contractors  new  Loan,  &c 134,  137 

Country  of  domicile,  Companies  must  be  quoted  in 140 

Coupons,  current,  when  to  be  detached 74 

"         deficient  or  irregular 131 

"         Market  value  of,  how  fixed 74 

"        or  Certificates  of  Stock  on  Transfers 104 
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Coupons  or  Certificates,  Division  of 104 

"  over-due 147 

"  payable  on  Settling-Day 74 

after  Settling-D;iy 74 

"  Tax  on 74 

"  Unpaid   Foreign,  Returnable 127 

Creditors,  Compounding 154,  155,  165 

"  deceased 172 

"  for  Differences 158 

"                      "            on  old  transactions 162 

"  for  Loans,  bow  Securities  dealt  witli 160 

"                     "        without  Security IGl 

"  for  Securities  delivered  but  not  paid  for 159 

"  Legal  Claims  on 56 

"  Legal  Expenses 183 

"  must  claim  di (Terences  within  two  days 162 

"  Non-Member  as 170 

"  not  to  receive   payments  in  advance 156 

"  not  to  sell  Claims  to  Non-Members 171 

"  on  Stock  Exchange  transactions  only 163 

"  to   share   equally 157 

Daily  Options 77 

Damaged   Bonds  or  Sciip 131 

Dates  on  Tickets 96,  98 

Dealer,  Partnership  with   Broker  forbidden 43 

Debentures 132,  133,  139 

Deceased  j\Iembers,  adjustment  of  accounts  by  Clerks  of 53 

Decisions  of  Committee  final 11 

Declaration  of  Defaulters 152 

Options 77 

"  Statutory 134,  139 

Defaulters 152  to  183 

"        Appointment  of  OflScial  Assignees 176,  177 

"         Business  for  or  with 1G8 

"  "         with  outside 109 

"        cease  to  be  Members 153 

"         Claim  on,  for  Differences  on  old  Transactions 102 

«'  "  "  to  be  made  within  two  days       162 

"  "  for  Loans  without  Security 161 

"  "  for  Security  not  paid  for 159 

"  "  must  be  on  Stock  Exchange   Transactions.        163 

"  «'  not  admitted 81,  92,  115,  133,  162.  180 

"        Classification  of 35,  174 
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Defaulters,  Clerks  of,  excluded 51,  53 

"         Compromisiug  with 154,  155,  165 

"         Creditors  of,  not  to  sell  Claims  to  Non-Members 171 

"         Dealings  for  or  with 168 

"        Deceased    Creditors   of 172 

"        Declaration  of 152 

"         declai-ed  within  Four  Years  of  Admission 23,  32 

"         Differences,  when  to  be  claimed  by  Assignees 178,  180 

"        Division  of  Assets 178 

"        do  not  rank  as  Bankrupts 30 

"        Equality  of  Eight  between  difference  Creditors 157 

"        having  previously  compounded 105 

"         Intermediaries 105,  106,  109,  122,  128 

"        Legal  Claim  against 56 

"        Legal    Expenses 183 

"        Loans  on  Securities 160 

"         Loans  without  Security 161 

"         Monthly  Statement  of   Balances,  by  Assignees 182 

"         must  give  up  Books  and  Names  of  Principals 164 

"         Non-Members'  Claims  against 170 

"        passing  and  retaining  Tickets 167 

"        Payment  by,  before  re- Admission 166 

"         Prices,  how  fixed 179 

"         Priority  of  Claim  by  difference  Creditors  of 158 

"         Publication  of  Names  of 18 

Re-admission  of.. .  .32,  35,  36,  164,  165,  166,  167,  173,  174,  175 

*'  "  precedence  of 36 

"  "  Sub-Committee  on 173 

"        re-admitted  as    Clerk 44 

"         Receiving  prospective  Claims  from 156 

"         Register  of   Accounts  of 182 

"        Rejected  on  two  Ballots 32 

"         Release  of  Sureties  of 165 

"         Sureties  of 26 

"         to  furnish  Information  to  Sub-Committee 175 

Defaulting   Governments 63 

Deficient   Coupons 131 

Deliverer  may  pay  Calls  due 101 

"         responsible    for  genuineness 130 

Delivery  Hours,  Bearer   Securities 119,  120 

"  "         Consols,    &c 86 

"  "         Claims  for  Rights 110 

"  "         Renunciation    Letters 110 

*'  "        Transfer  Securities 113 
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Demand   for  Bank  Notes 68 

Department,  Buying-iu  and  Selling-out.  ..72,  105,  106,  107,  108,  118,121 

Settlement 96,  105,  10(5,  112,  119,  130 

Departments,  Share  and  Loan 74,  104,  110,  129,  134,  13G,  137,  139 

Deposit  on  Shares  applied  for  by  Clerk 52 

"      Payment    of,  new   Companies 62 

Deputy-Chairman,  Election   of •  • 6 

"  may  adjourn  Meeting 9 

"  "   call   Special  Meeting 8 

"  fixing   price  for  Rights 110,  129 

Detaining  Ticket 99 

Difference    Creditors 157,  158 

"  may  be  demanded  when  Tickets  tendered 70 

"  on    Buying-in  and  Selling-out 72 

"  should  be  claimed  within  two  days 162 

Discharge  in  full 30,  35 

Discontinuance    of   Subscription 33 

Disgraceful  or   dishonourable  conduct 16 

Dishonoured    Cheques 69 

Dismissal   of   Clerks 48 

Disobeying  Committee's  Decisions 16 

Disorderly    Conduct 17 

Disputed  title  after  registration 94 

Disputes  to  be  referred  to  Arbitration 66 

"         submitted  by  non-Members 57 

"         unchecked  claim  to  New  Stock 110,  129 

Dissolution  of  Partnerships 39,  40 

Dividends,  American  Shares 75 

"         Bargains  in,  forbidden 65 

"         due  to  deceased  Creditors 172 

"         how  to  be  accounted  for 74,  149 

"        in  Loans  on  English  Stocks 88 

"         on  Mining  Securities 149 

"         on  Securities  to  Bearer 149 

"         Seller  responsible  for 94 

"         South  African  Shares 76 

Division  of   Assets    amongst  Creditors 178 

Documents,  Regularity  of 94 

"  required  before  Quotation 137  to  141 

Drawn  Bonds 128 

Duties  of  Committee 5 

Egyptian   Securities   Stopped 180 

Election  of  Chairman  and  Deputj^-Chairman 6 
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Election  of  Committee 1,  2,  3 

"       of  Secretary  aud  Scrutineers 7 

Eligibility  of  new  Members 25,  37 

"  of   Sureties 27,  28 

Employer,  Default  of .  .  .  .• 51 

"  to  obtain  reference  as  to  Clerk 46 

"  Clerk  or  official  dealing  without  knowledge  of 60 

Employer's  responsibility  for  money  borrowed 50 

"  Sanction  to  Clerk  applying  for  New   Stock 52 

Endorsing  Tickets 96,  119 

Endorsement,    American   Shares 131 

Enforcement  Claim  by  Law 56 

"  of  Rules,  dispensing  with 19 

English,  India  ok  Corporation  Stocks 80  to  83,  85  to  90 

"  "       Bargains  in 80,81,82 

"  "  "       Bearer  securities 86 

"  "  "       Borrowed  Stock 87 

"  "  "       Buying-in 85 

"  "  "       fine  for  non-delivery  .  .  85 

"  "  "       fixing  making-up  prices 

of 90 

"  "  "       Liability  on  late  passed 

Tickets 83 

"  "  "       Limit     to     number    of 

Transfers 89 

"  "  "       Loans  on 88 

"  "  "       Offers  to  Buy  or  Sell  .  .  82 

"  "  "      Selling-out 83 

"  "  "      time     for    delivery     of 

Stock  Receipts 86 

"  "  "       Transfer  Fees  on 83 

"  "  "       when  ex-Dividend 148 

•'  "  "       when    Transfer-Tickets 

to  be  passed 83 

Ex-Rights 78,  110,  129 

Ex-Coupon  or  Dividend 74,  148,  149 

Exceptional  Amounts 146 

Exchange,  Rate  of 74,  126,  127 

Exchequer  Bonds 125 

Exclusion  from  Official  List 63 

"         of  Clerks  of  deceased  Members 53 

"         of  Clerks  of  Defaulters 53 

Expenses  on  unpaid  Foreign  Coupons 127 

Expulsion  of    Member 5,  16,  18,  58,  59,  60 
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Expulsion,  Member  of  Committee 15 

Expunging  Bargains 151 

Failures 152  to  183 

Failure  dissolves  Partnership -JO 

"    private 155,  155 

"    to  comply  with  Committee's  Decisions 16 

Fees 83,  102 

Fine  for  non-delivery  of  English  Stock 85 

Firm  as  Surety 27 

"     private  dealings  with  a  member  of 58 

First  Meeting  of   New  Committee C,  7 

Foreign  Bonds,  Accrued  Interest  on   132 

."        Bonds  of  States  at  war  with  England 64 

"         Bonds,  when  dealings  in,  not  recognised 63,  64 

"  "       with  overdue  Coupons 147 

"        Companies  quoted   aboard,  Quotation  of 140 

"         Coupons,  how   Price    fixed 74 

"  "        unpaid  to  be  returned    127 

"         Loans  quoted  abroad.  Settling  in 135 

"         Scrip  with  pending  Instalment,  how  settled 143 

"        Settlement,  Options  for 77 

Foreigners,  Admission    of 23 

Form  of  Application  for  Admission p.  1142  — 

"  "  "     Re-admission p.  1144  — 

"  "  "     Re-election p.  1143  — 

"         Consent  to  Decision  of  Committee 57 

"        Notice,  Limited  Partnerships 42 

"        Recommendation p.  1142  — 

Fraud,  Allegation  of 61 

French  Rentes,  how  settled 119,  126 

"  "       offer  to  buy  or  sell 116 

"  ."       Tickets,  Amounts  of 119 

"         Securities    Stopped 130 

Fulfilment   of   Bargains 54,  61 

"  Contract  in  New  Stock 62 

Full  Discharge 30,  35 

Future  Account,   dealings  for 81,  92,  115 

General  Rules,  &c 54  to  79 

General  Interests  of  the  House,  Disputes  not  affecting 66 

Genuineness   of    Documents 94 

"  Securities  to  bearer 130 

Government,  Foreign,  at  war  with  Great  Britain 64 

"  "  defaulting 63 
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Holidays 79 

Hours  of  Business 79 

"  delivery  of  Tickets  and  Stock  {see  Time) 

Immediate  buyer  may  be  applied  to  for  payment 69,   119 

Improper  or  disorderly  conduct 15,  17 

Income  Tax  deducted   from   dividends 74 

Indemnification  of  Sureties 22,  24,  26 

India  Stock 80  to  90 

"  when  ex-Dividend 148 

Individual  Member  of  firm  doing  private  bargain 58 

Ineligibility  for  admission  (Members  and  Clerks) 23,  29,  30,  44 

"        of  Sureties 27 

Infoi'mation  as  to  matter  under  investigation 14 

"  New  Members   by  Sureties 25,  37 

Insolvents 30 

"  Cease  to  be  Members 153 

"  re-Admission   of. 35,  175 

Instalments  on  Scrip  due  on  Settling-days 143 

Institution,  other,  where  Stocks,  «S:c.,  are  dealt  in 29 

Intermediates,  release  of 105,  106,  109,  122 

"  Paying  under  Rule  69 113,  119 

Intervention  in  legal  claim  by  Committee 56 

Inviolability  of  Bargains 61 

Irregular  Coupons 131 

Issue,  New  Loans  and  Companies  Official  Quotation 137  to  141 

"  Special  Settlement 133  to  136 

"       New  Stock  in  right  of  old 110,  129 

Italian  Stock,  Amounts  of  Tickets  for 119 

Joint  dealing 42 

Knowledge,  personal,  by  Sureties 25 

Leave  from  Committee  to  post  Re-admission  Notice 35 

Legal  Expenses,  Official  Assignees 183 

Legal  Proceedings  against  Members 56 

"                 "            arising  from  disputed  title 94 

"                "             by   Members 56 

Letters  of  Renunciation 110 

Liability,  Buying-in  and  Selling-out,  72,  84,  85,  105, 106,  108,  109,  121,  122 

"          Clerks  must  be  free   from 44 

"          for  conniving  at  private  failure 155 

"            "    deposits 52,  62 

"           "    differences 162 
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Liability  for  dividends 75,  76 

"  "    Genuineness    of    Securities 130 

"         New  Members  must  be  free  from 30 

"         of  intermediaries 69,  105,  106,  109,  122 

Liability  of   Sureties 22,  26,  28 

"         prospective  claims  for  differences 156 

Liability  Tickets,   antedated  or  undated 98 

"  "        detained  or  altered 99 

"  "        passed   late 83,  84,  85 

Limit  amount  deliverable 103 

"      as  to  Recommendations 22 

"       number  of  Transfers,  Bank   Stock 89 

"      time  as  to    drawn  Bonds 128 

'*  "  irregular  bonds,  &c 131 

"  "  unchecked    claims  for  new  Securities 129 

"       time  for  Buying-iu  and  Selling-out.  .  .105,  106,  108,  109,  121,  122 

"  "         claiming   differences 162 

"  "         claiming  loss  on  Split  Tickets 96 

Limited   Partnerships 42 

List  of  Authorised  Clerks 49 

Loans  for  Defaulting  Governments 63 

"         "    Powers   at  War  with  England 64 

"       New,  Bargains  in 133,  134 

'•  "      Documents  required 137,  138 

"  "     Quotation  of 137,  138 

"  "     Settlement    in 133,  134 

"       of  English  Stock 87 

"       on  English  Stock 88 

"       same  Securities  to  be  returned 71 

"       Securities   for,  to  be   realised  incase  of  failure 160 

"  "  to  be  returned  when  demanded 71 

"        Stamps    on 102 

"       to  Authorised  Clerks 50 

"       without      Security 50,  161 

Loss  on  Buying-in  and   Selling-out 10.">,  106,  108,  109,  121,  122 

Making  up  Prices,  Bearer  Securities 119,  123,  124 

"  Continuations  to  be  effected  at 71 

•*  Defaulters'    Estates 160,  179 

'*  differences   on   70 

"  English    Stock 90 

"  '  for  Secixrities    arranged   by  the  Settlement 

Department 96 

"  for  unsettled   Accounts 112,  124 
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Making  up  Prices,  how  fixed 90,  111,  112,  133,  124 

Making  up  Prices,  Transfer  Securities Ill,  112 

"  when  Ticket  Day  on  Tuesday Ill 

Majority  required  in  Committee — New  Member's  admission. ...         22 

"  "  Defaulters  Ke-admitted 32 

"  "  "  "       as  Clerks         45 

"  "  Expulsion  from  Committee.  .         15 

"  "  "  of  Member 16,  59,  60 

"  "  Suspension  of  Member  16,  17,  59,  60 

"  "  "  Rule 19 

"  "  Urgent  Confirmation 11 

Managers  fix  amount  Entrance  Fee  and  Subscription 21 

"  not  liable  for  eri-ors  in  certification 104 

Marketable    quantities 82,  93,  116,  117 

Maximum  number  of  Clerks 45 

Meetings  of  Committee 8,  9,  10 

Members,  Admission  of 21 

"        deceased,    Clerks  of 53 

"        disputes   between 66 

"         employed  as  Clerks 45,  46,  51 

"         must  furnish  information  to  Committee 14 

"  "     get  Sureties' leave  to  employ  an  Authorised  Clerk         47 

"  "     obey  regulations  of  Committee 11 

"         not  to  act  as  Brokers  and  Dealers 43 

"        of  other  Institutions  where  Stocks  and  Shares  are  dealt 

in 29 

"         Sureties  for 22 

Mining  Securities,  Selling-out  of 106 

"  "  Time  for  Issuing  Tickets 96 

"  "  Buying  in  of 106,  108,  109 

"  "  Quoted  ex 149 

Minutes  of  Committee,  Confirmation  of 10,  11,  15,  16,  17,  19,  59,  60 

Money  borrowed  by  Authorised  Clerk 50 

Name,  Member  employed  as  Clerk  dealing  in  his  own 51 

"        of  Buyer  on  Stock  sold  out 108 

"        on  Ticket  to  be  complete 96 

Names,  posting  of,  by  Applicants  for  Admission 24 

"  "         "  "  Re-admission 35 

"  "         "    Clerks   who   have  been  in  business 46 

"  "         "    Members   resigning 34 

"  "         "    Re-admitted  defaulters 35,174 

"         publication  of 18 

Naturalisation   of  Foreigners 23,  44 


London  Stock  Exchange.        1211 

KULE 

Neglect  to  take  numbers 121 

New  Companies,  Quotation  of  Shares  of 139  to  141 

"  Special   Settlement  in  Shares  of.  .  .133  to  136 

Loans,  Bargains  iu 133 

"         Quotation  of 137,  138,  141 

"         Special  Settlement  in 133,  134,  135 

"         which  are  not  recognised 63,  64 

Partnersliips 39 

"  Limited 42 

Rules 5,  12 

Securities,  Bargains  for  Special  Settlement 133 

in  right  of  Old 110,  129 

Stock,  Clerk  applying  for 52 

"         Members 62 

Sureties  when  required 28 

New  York,  Transmission  of  Certificates  to 75 

Non-Delivery  of  Stock  bought  in 108,  121 

Non-Members,  Bargains  with 55 

"  Claims  must  not  be  sold  to 171 

"  Complaints  against  Members 57 

"  Contract  Bargains  with 55 

"  Legal  claims 5G 

"  may  claim  on  Defaulters'  estates 170 

"  not  recognised 54 

"  Partnership  with,  forbidden 41 

"  reference  for  payment 67 

Notice,  Application  for  Re-admission 35 

"  "         of  New  Members 24 

"      Ballot  for  Committee 1,  3 

"       Buying-in 108,  121 

"       Clerks 46,48 

"      Committee  Meetings 8,  10,  12 

"       Partnerships 39 

"  "  Limited 42 

"       Quotations .-.  .137,  139 

"       Re-ad  mission  of  Defaulters 35,  174 

"       Resignations 34 

"       Special    Settlements 134,  136 

Numbers  of  Bonds  to  be  taken 121 

"        on    Tickets 119 

Objections  to  Admissions,  &c 31 

Obliteration   of   wording  on   Bond 131 

Obstruction   of    Business 17 
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Occasional  vacancy  ou  Committee 3 

Offers  to   buy  or  sell 82,  93,  116 

Official  Assignees,  Appointment    of 176 

"  "  Claims  not  to  be  admitted  by 181 

"  duties   of 176  to  183 

"  "  Legal    Expenses 183 

"  "  not  to  claim  differences   before  due 180 

"  "  to  Collect  and  Distribute  Assets 178 

«'  "  to  fix  Prices 179 

"  "  to  furnish  monthly  and  yearly  statements      182 

"  "  to  give  Security 177 

"  "  to  keep  proper  books 182 

Official  List  of  Prices,  Bargains  omitted  to  be   marked  in 150 

*'  "  Conditions  of    marking,  Bargains   in....        145 

"  "  Exceptional  amounts,  how  marked 146 

"  "  Exclusion   from 63,  64 

"  «'  Expunging  of  prices  in 151 

"  "  Prices  on  Tickets  to  accord  with 100 

"  "  Quotations  in 137  to  141 

"  "  "  of  money  prices 147 

"  "  "  when  ex-dividend 148,149 

"  "  under  Authority   of   Committee 144 

"  "  new    Companies 139 

Official  Quotations,  New  Loans 137,  141 

"  "  Prices  144,  151 

"         Stopping  of  French  and  Egyptian  Stocks 130 

Officials  of  Buying-in  an  Selling-out  Department 72,  108,  121 

"         speculative   business   for 60 

Opening  of   House 79 

Options 77,  78 

Ordinary  meetings  of  Committee 8,  10 

"        Settlement  when  applicable  to  Foreign  Loans 135 

Ordinary  Settling   days,  &c 142  to  151 

Original  Tickets,    Members  Splitting 96,  119 

Outside  Business,  Members  may  not  be  engaged  in 29 

Partnerships 39  to  43 

*'  between  Brokers  and  Dealers  prohibited 43 

"  Consent  of  Sureties  required  to 41 

"  dissolved  by  Failure 40 

"  Limited 42 

"  Notices  of,  or  alterations  in 39 

"  private  dealings  with  Members  in 58 

"  renewal  of,  on  re-admission 40 
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Partnerships,  with    Non-Members   prohibited 41 

"  with  kiureties 28 

Payment  for  portions  of  Stock 103,  119 

"        for  Stock,  Time  for 86,  113,  119 

"         from  immediiite  buyer.  Demand  for 09,  119 

"         in  full  by  bankrupts,  &c 30,  35 

"         of   deposits   on  allotments 62 

"        of  stamps  and  fees 102 

"         reference  for,  to  Non-Members 67 

"        to  creditors,   required  before  re-admission 166 

Penalties 16,  17,  58,  59,  60 

Pending  Calls 101 

Personal  knowledge  of  Applicants  by  Sureties 25,  37 

Philadelphia,  Transmission  of   Certificates  to 75 

Price  Lists,  authorised  by  Committee 144 

"  Quotation    of   Bargains 144  to  151 

Prices  marked  on  tickets 96,  100 

Principals  of  Members 54,  56,  169 

Priority   of  difference    creditors 158 

Private  Dealings  with  members  of  firm 58 

"       failures 154,  155 

Procedure   of    Committee 4 

Prospective  advantage  to   defaulter's  estate 156 

Prospectus  of  Nevv  Company 137,  139 

Publication  of  Names,  &c 18 

OfficialList  144 

Qualification,  Members  of  Committee 2 

"  Voters 2 

Questions  to  New  Applicants 38 

"  Sureties 37 

Quorum  of  Committee 4,  9,  15,  16,  17,  19,  22,  32,  44,  58,  59,  60 

Quotations,  Official, 137  to  141 

"  "         OF  PKICES 142  to  151 

"  ex-dividend 148,  149 

"  excluded  from   List 63,    64 

"  expunged 151 

*'  of  bargains  during  shutting 147 

"  "  bargains,  omitted  to  be  marked 150 

"  "  Bonds  with  Coupons  payable  abroad 138 

"  "  business   done 145 

"  "  exceptional  amounts 146 

"  "  Foreign  Bonds  with  overdue  Coupons 147 

"  "  money  prices 147 
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Quotations    of    Omnium 147 

"  "     Vendors'    Securities 141 

"  omitted 150 

"  Order   of 150 

Railway  Bonds  and  Debentures 132 

Re-admission  of   Defaulters 31,  32,  35,  36,  164  to  167,  173  to  175 

"  as  Clerks 44 

Reasonable   amounts.  New   Bonds,  &c 134 

"  time  for  Claims  for  new 129 

Receiving  Order  in  Bankruptcy 30,  153 
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Re-elections  annual 20 

"  Application  for 20 
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Securities,   Beauer 114  to  132 

"  DELIVERABLE  BY  DEED 91    tO  113 

"  English 80  to  90 

Security,  Authorised  Clerk  borrowing  money  without 50 
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"  "  Transfer  Securities 96 
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DECREE  OF  OCTOBER  7,  1890 

COMPRISING    THE 

REGULATION  EMBODIED  IN  LAW 

For  the  Execution  of  Article  90  of  the  Code  of  Commerce  and  of  the 
Law  of  March  28,  1885,  in  regard  to  Time- Bargains, 

Modified  by  the  Decree  of  June  29,  1898. 


PRIVATE  REGULATION 

Approved  by  the  Minister  of  Finance  December  3,  1891, 
Modified  June  29,  1898,  and  January  30,  1899. 


INSIDE  REGULATION 

Voted  by  the  Company  in  Session  assembled  December  16,  1891, 
Modified  December  26,  1898. 
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FIRST  DIVISION. 


ORGANIZATION. 


PROPOSAL  FOR  MEMBERSHIP— NOMINATION— ADMISSION. 


DECREE. 


Article  1. 


No  one  is  eligible  to  become  a  member  of  the  stock  exchange, 
unless : 

1°.  He  is  a  Frenchman; 

2°.  He  is  twenty-five  years  of  age ; 

3°.  He  is  in  enjoyment  of  his  civil  and  political  rights,  and 
has  satisfied  all  legal  obligations  in  regard  to  military  service. 

Art.  2. 

Brokers  are  nominated  by  decree  countersigned  either  by  the 
Minister  of  Finance  or  the  Minister  of  Commerce  and  Industry, 
according  to  circumstances,  as  they  may  exercise  their  functions 
over  a  stock-exchange  having  a  floor  (or  "pit"),  or  one  not 
having  such  floor. 

Art.  3. 

Proposals  for  membership  made  in  accordance  with  Article  91 
of  the  law  of  April  28,  1816,  must  be  accompanied  : 

1°.  By  a  certificate  setting  forth  that  the  candidate  has  worked 
at  least  four  years  with  a  broker,  at  a  bank,  or  commercial  estab- 
lishment, or  in  a  notary's  office. 

2°.  By  a  contract  subscribed  to  by  bim,  which  contract  is  to 
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be  endorsed,  if  need  be,  by  the  formal  renunciation  of  the  orig- 
inal incumbent ;  by  the  declaration,  bearing  the  signatures  of  the 
different  parties  interested,  that  no  pecuniary  advantage  accrues 
outside  of  the  price  indicated  in  the  contract;  and  in  the  case  of 
a  stock-exchange  not  having  a  "  pit "  or  floor,  by  a  memorandum 
of  the  lump  proceeds  of  the  office  during  the  last  five  years. 

3°.  If  need  be,  by  the  usual  clause  in  regard  to  taking  on 
sleeping  partners. 

Proposals  of  membership,  as  well  as  the  contracts  and  docu- 
ments accompanying  them,  are  to  be  submitted  to  the  approval 
of  the  Syudical  Chamber ;  if  there  is  no  Syudical  Chamber,  the 
brokers  carrying  on  business  in  the  same  city,  in  convention  as- 
sembled, must  report  upon  the  matter.  Proposals  are  referred 
to  the  proper  Minister  by  the  Syndical  Chamber  directly,  in  Paris ; 
in  the  departments,  by  the  prefect,  who  adds  his  own  opinion  in 
the  matter. 

Art.  4. 

In  cases  where  there  is  a  delay  of  four  months  after  the  time 
for  a  proposal  of  membership,  and  the  right  of  proposal  is  not 
exercised,  it  may  be  officially  provided  for  by  the  nomination 
from  a  trii)le  list  of  candidates  fulfilling  the  conditions  specified 
in  Article  3,  No.  1.  The  list  is  drawn  up  by  the  Syndical  Cham- 
ber, or,  if  there  is  no  such  Chamber,  by  the  Tribunal  of  Commerce. 
The  fee  required  from  the  new  incumbent  is  fixed  by  the  decree 
of  nomination,  and  is  to  be  turned  into  the  Treasury  of  the  Con- 
tingent Funds. 

Art.  5. 

Brokers  cannot  do  business  in  the  Exchange  until  they  have 
made  good  the  amount  of  their  bonds,  and  have  taken  an  oath 
before  the  Tribunal  of  Commerce,  or,  failing  that,  before  the  civil 
authorities,  to  fulfil  their  obligations  faithfully  and  honestly. 


INSIDE  REGULATION. 


Article  1. 


The   right  to  propose  a  new    member   belongs  to  a  retiring 
broker. 
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In  case  of  decease,  this  right  is  exercised  according  to  Arti- 
cle 91  of  the  law  of  April  28,  1816,  and  the  ordinance  of  May  29 
following. 

Art.  2. 

The  document  setting  forth  the  withdrawal  of  a  broker  is  made 
up  of  the  following  papers  which  must  be  delivered  to  the  Syndi- 
cal  Chamber : 

1°.  Letter  of  resignation  addressed  to  the  Minister  of  Finance. 

2°.  Letter  proposing  a  successor  addressed  to  the  Trustee 
(Syndic)  of  the  Exchange. 

3°.  Private  deed  of  sale,  in  three  copies. 

4°.  Declaration  signed  by  both  parties  that  the  price  stated  in 
the  deed  is  honest  and  in  good  faith. 

5°.  Declaration,  in  three  copies,  signed  by  both  parties,  in  re- 
gard to  the  regulation  and  winding  up  of  such  operations  as  may 
be  under  way. 

6°.  Declaration,  signed  by  both  parties,  in  regard  to  the  re- 
linquishment of  all  rights  in  the  common  funds. 

7°.  Birth-certilicate,  in  two  co[)ies. 

8°.  Statement,  in  two  copies,  that  the  candidate  enjoys  his 
civil  and  political  rights. 

9°.  Statement  that  he  has  satisfied  the  legal  requii-emeuts  in 
regard  to  military  service. 

10°.  Certificate,  in  two  copies,  of  capacity  and  honorable 
character,  signed  by  the  heads  of  banking  or  commercial  houses', 
of  which  signatures  there  must  be  not  less  than  six. 

11°.  Certificate,  in  two  copies,  setting  forth  that  the  candidate 
has  worked  at  least  four  years  in  a  broker's  office,  in  a  banking 
or  commercial  house,  or  with  a  notary. 

12°.  Proposed  conditions  of  contract  with  any  possible  future 
sleeping  partners. 

1.3°.  Instrument  declaring  the  relinquishment  of  his  functions. 

All  these  papers  must  be  drawn  upon  the  blank  forms  furnished 
by  the  Syndical  Chamber. 

The  forms  numbered  1,  3,  4,  5,  7,  8,  9,  10,  11,  12,  13  must 
be  made  out  on  stamped  paper. 
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Art.  3. 

On  receiving  the  foregoing  documents,  the  Trustee  (Syndic) 
appoints  an  examiner  and  the  Syndical  Chamber,  after  the  report 
of  the  examiner,  proceeds  to  vote,  by  secret  ballot,  on  the  pro- 
visional admission  or  rejection  of  the  candidate.  Foui-  black  balls 
are  required  for  rejection. 

Art.  4. 

The  candidate  provisionally  admitted  pledges  himself  in  writ- 
ing, before  the  Syndical  Chamber  to  observe  faithfully  all  the 
Company's  regulations,  and  declares  his  full  knowledge  of  the 
same.  The  name  is  then  posted  in  the  office  of  the  Exchange  for 
fifteen  days.  In  addition  to  the  announcement  of  the  transfer- 
ence of  the  seat,  the  proclamation,  signed  by  the  Trustee  (Syn- 
dic) ,  must  contain  the  full  names  of  all  the  candidates'  sleeping 
partners  with  the  amount  to  which  each  of  them  is  interested. 
By  this  means  all  the  members  of  the  Company  are  incited  to  in- 
vestigate about  the  candidate,  and,  the  period  of  two  weeks  hav- 
ing elapsed,  they  are  required  to  express  then-  opinion  by  secret 
ballot,  the  result  of  which  shall  be  known  to  the  Syndical  Cham- 
ber alone. 

The  Syndical  Chamber  then  votes,  in  secret  ballot,  on  the  ad- 
mission or  rejection  of  the  candidate.  Four  black  balls  are  re- 
quired for  rejection. 

Art.  5. 

Any  one  who  has  meddled  with  the  affairs  or  duties  of  members 
of  the  Company,  cannot,  under  any  ckcumstances,  become  a 
broker. 

Art.  6. 

The  contract  in  regard  to  the  transmission  of  the  office  of 
broker  does  not  become  binding  between  the  parties  until  it  has 
received  the  provisional  approval  of  the  Syndical  Chamber  and 
final  approval  of  the  Minister  of  Finance. 

Art.  7. 
Each  newly  nominated  broker  pays  into  the  Company's  treas- 
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uiy  the  sum  of  2,500  francs  to  meet  the  expenses  of  his  admis- 
sion. 

Art.  8. 

The  admission  of  a  new  l)ioker  takes  place  in  the  following 
manner : 

The  Company  being  assembled,  the  Trustee  (Syndic)  invites 
the  two  members  of  the  company  designated  as  sponsors  for  the 
newcomer  to  introduce  him  in  the  meeting. 

The  member-elect,  having  been  introduced,  remains  standing 
in  front  of  the  desk  w^hile  the  trustee  reads : 

1°.  The  official  letter  from  the  Minister  of  Finance  containing 
the  decree  of  nomination. 

2°.  The  decree  of  nomination. 

3°.  The  Public  Treasurer's  receipt  certifying  that  the  new 
broker  has  made  a  deposit  of  his  bonds. 

4°.  A  deposition  of  taking  oath  before  the  Tribunal  of  Com- 
merce, or  a  letter  from  the  court  recorder  stating  that  he  was 
present  when  said  oath  was  taken. 

5°.  The  pledge  taken  by  him  in  writing  to  faithfully  observe 
the  regulations  governing  the  company,  of  which  he  has  been 
given  a  copy,  as  well  as  all  the  decisions  of  the  S3mdical  Cham- 
ber that  have  been  made  or  may  hereafter  be  made. 

The  trustee  then  declares  in  the  name  of  the  company,  that 
all  formalities  being  complied  with,  the  member-elect  is  received 
as  a  broker,  and  he  orders  that  his  name  be  inscribed  on  the  reg- 
ister of  the  members  of  the  Company. 

Art.  9. 

After  the  admission,  the  Syndical  Chamber  proceeds  to  make  a 
valuation  of  the  common  funds,  and  the  figures  ascertained  are 
communicated  to  the  new  broker  and  his  predecessor. 

Art.   17. 

Every  broker  who  has  ceased  to  belong  to  the  company  is 
debarred  from  entering  it  again. 

If,  however,  as  a  result  of  some  exceptional  circumstances,  a 
former  broker  should  find  himself  impelled  to  take   again  the 
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charge  once  iucumbent  upon  him,  his  admissibility  would  be  sub- 
mitted to  the  consideration  of  the  Company  in  session  assembled, 
and  it  would  require  the  votes  of  three  quarters  of  the  members 
present  to  re-elect  him. 

In  this  case  the  years  formerly  passed  by  him  in  the  company 
would  be  reckoned  as  so  many  years  of  honorary  membership. 
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BOimS  AND  SECURITY. 


DECREE. 


Art.   5. 

Brokers  cannot  do  business  in  the  Exchange  until  they  have 
made  good  the  amount  of  their  bonds  and  have  taken  an  oath 
before  the  Tribunal  of  Commerce,  or,  failing  that,  before  the  civil 
authorities,  to  fulfill  their  obligations  faithfully  and  honestly. 


INSIDE  REGULATION. 


Art.   10. 


A  broker  who  withdraws,  posts,  in  the  exchange,  a  notice  of 
his  withdrawal,  for  three  months,  starting  from  the  period  when 
his  functions  cease. 

He  likewise  declares  his  withdrawal  before  the  Recorder  of  the 
Tribunal  of  Commerce,  and  this  declaration  remains  posted  for 
three  months  in  one  of  the  halls  of  the  Tribunal. 

Art.   11. 

This  period  having  elapsed,  he  gets  a  certificate  from  the  Trus- 
tee (Syndic)  and  another  from  the  Recorder  countersigned  by  the 
President  of  the  Tribunal  of  Commerce,  setting  forth  that  the  said 
Dotices  have  remained  posted  for  three  months.  The  Recorder's 
certificate  states  in  addition  that  there  is  no  opposition  so  far  as 
the  bonds  are  concerned. 

When  these  two  papers  are  produced,  the  Treasurer  shall  re- 
tuin  the  bonds,  which  will  continue  to  bear  interest  up  to  the  day 
when  they  are  ordered  cashed. 
78 
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SLEEPING  PARTNERS. 


DECREE. 


Art.  6. 

Acts  or  documents  in  regard  to  the  taking  on  of  sleeping  part- 
ners in  the  course  of  business  are  submitted  to  the  approval  of 
the  Syndical  Chamber,  and  communicated  to  the  Minister  of  Fi- 
nance, in  the  manner  specified  in  Article  3. 

The  same  applies  to  acts  in  regard  to  any  modifications  that 
may  be  made  in  the  personnel  of  sleeping  partners,  or  in  the 
distribution  of  amounts  accrued. 


INSIDE  REGULATION. 


Art.   20. 


Acts  which  declare  the  taking  on  of  sleeping  partners  must  be 
drawn  up  according  to  the  model  laid  down  by  the  Syndical  Cham- 
ber. The  same  applies  to  acts  in  regard  to  modifications  intro- 
duced in  the  make-up  of  the  capital  of  the  oflflce,  in  the  personnel 
of  the  sleeping  partners  interested,  or  in  the  distribution  of  the 
amounts  accrued. 

These  acts  must  be  registered,  filed  and  published  by  abstract 
according  to  law. 

The  time  allowed  for  registering  acts  and  for  the  cession  of 
shares  is  one  month  from  their  date. 

Art.  21. 

Acts  which  are  drawn  up  between  the  holder  and  the  sleeping 
partners  interested  need  not  be  legally  sworn  to,  but  they  must 
be  made  on  paper  bearing  the  government  stamp,  in  as  many 
originals  as  there  are  parties  concerned,  in  addition  to  one  to  be 
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filed  at  the  Syndical  Chamber,  another  for  the  Recorder  of  the 
Tribunal  of  Commerce  and  a  third  for  the  Recorder  of  the  Jus- 
tice of  the  Peace  in  the  ward  where  the  broker's  offices  are  lo- 
cated. 

Each  of  the  original  copies  must  be  signed  by  all  parties ;  the 
one  that  is  filed  in  the  archives  of  the  Syndical  Chamber,  and 
which  bears  mention  of  the  registry,  must  not  be  removed  under 
any  circumstances. 

Art.  22. 

Acts  declaring  the  taking  on  of  sleeping  partners  must  men- 
tion that  in  case  of  any  question  arising  about  the  articles  of  the 
contract,  the  Syndical  Chamber  alone  is  the  last  supreme  author- 
ity to  decide  the  matter  ;  both  sides  must  beforehand  renounce 
all  appeal  or  any  recourse  to  tribunals,  or  even  to  arbiters,  and 
must  promise  to  abide  faithfully  by  the  decisions  of  the  Syndical 
Chamber. 

Art.   23. 

A  sleeping  partner  interested  who,  in  defiance  of  the  terms  of 
his  contract,  attempts  to  override  the  same,  cannot  thereafter  be 
introduced  or  admitted  under  the  same  auspices  to  any  other 
community  of  interests. 

Art.  24. 

Any  one  who,  as  a  sleeping  partner,  is  interested  in  the  busi- 
ness of  a  broker,  cannot,  without  that  broker's  authorization,  be- 
come a  sleeping  partner  in  another  business. 

Art.   25. 

A  firm  name  cannot  figure  as  an  interested  sleeping  partner 
in  a  broker's  community  of  interests. 

Art.  26. 

The  Syndical  Chamber  has  always  a  right  to  oppose  the  taking 
on  of  any  given  person  as  an  interested  sleeping  partner. 

Art.   27. 
In  the  absence  of  any  provision  to  the  contrary,  the  interested 
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sleeping  partner  remains  responsible  for  operations  accomplished 
or  in  progress  at  the  time  of  his  withdrawal. 

Art.  28. 

A  register  is  kept  containing,  in  addition  to  the  names  of  the 
brokers,  those  of  theu'  sleeping  partners  interested,  with  details 
as  to  their  share  of  interest.  This  register  is  kept  in  the  place 
of  meeting  of  the  Syndical  Chamber ;  all  changes  that  may  take 
place  are  recorded  in  the  register. 

Every  broker  has  a  right  to  consult  the  register  for  informa- 
tion. 
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RETIREMENT— SUSPENSION— EXPULSION— DISAPPEARANCE 
—ABSENCE-DECEASE. 


DECBEE. 


Art.  7. 

In  case  of  suspension,  expulsion,  decease,  disappearance  or 
any  other  circumstance  of  a  nature  -to  cause  an  office  to  be  re- 
garded as  vacant,  the  broker  is  replaced,  both  in  his  operations 
and  in  the  certifications  specified  iu  Article  76,  by  one  of  his 
fellow-members  appointed  by  the  Syndical  Chamber,  and,  if  there 
is  no  Syndical  Chamber,  by  the  President  of  the  Civil  Tribunal. 

The  President  of  the  Civil  Tribunal  in  all  cases  appoints  a 
-temporary  incumbent  on  the  request  of  the  first  party  taking  ac- 
tion in  the  matter. 

Art.  8. 

The  obligatory  books  of  brokers,  including  those  in  which  they 
inscribe  the  numbers  of  stock  being  negotiated,  iu  compliance 
with  the  law  of  June  15,  1872,  are,  in  case  of  a  change,  left  iu 
the  successor's  hands ;  and,  in  case  of  the  office  being  abolished, 
they  are  filed  with  the  Syndical  Chamber,  or,  if  there  is  no  Syn- 
dical Chamber,  with  the  Recorder  of  the  Tribunal  of  Commerce. 


INSIDE  REGULATION, 


Art.  16. 

A  broker  compelled  to  be  absent  is  required  to  notify  the 
Trustee  (Syndic)  to  that  effect  in  writing.  His  representative 
must  not,  under  any  pretext,  do  business  directly  with  a  broker. 

When  there  is  any  operation  to  undertake,  he  applies  to  a 
member  of  the  company,  who  execute>3  the  orders  in  the  name  of 
his  absent  colleague. 
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So  far  as  the  certification  of  the  absent  broker's  transfers  is 
concerned,  on  written  request  addressed  to  the  Syndical  Chamber 
by  one  clothed  with  power  from  the  said  broker,  the  certification 
can  be  made  by  a  deputy  appointed  for  that  purpose,  and  in- 
volves turning  over  to  the  common  treasury  a  duty  equal  to  the 
cash  price  of  the  memorandum  of  delivery,  the  amount  of  which, 
however,  cannot  under  any  circumstances  be  less  than  fifty  cen- 
times. 

The  request  for  certification  of  transfers  must  be  accompanied 
by  a  letter  of  instructions  and  a  memorandum  setting  forth  the 
nature  of  the  stock,  the  name  of  the  holders  and  the  amount  of 
the  capital ;  everything  in  accordance  with  the  model  form  fur- 
nished by  the  Syndical  Chamber. 

The  broker  on  his  return  shall  give  the  Syndical  Chamber  a  dis- 
charge for  the  certification  performed  on  his  account. 

In  case  of  the  decease  of  a  broker  the  temporary  incumbent  of 
his  place  shall,  in  the  same  manner  and  under  the  same  condi- 
tions, have  the  transfers  certified  by  one  of  the  deputies.  It  is 
understood  that,  for  this  special  case,  the  Syndical  Chamber  shall 
have  a  right  to  cause  the  memorandum  to  be  examined  by  its 
transfer  bureau. 

Art.    17. 

Every  broker  who  has  ceased  to  belong  to  the  company  is  de- 
barred from  entering  it  again. 

If,  however,  as  a  result  of  some  exceptional  circumstances,  a 
former  broker  should  find  himself  impelled  to  take  again  the 
charge  once  incumbent  upon  him,  his  admissibility  would  be  sub- 
mitted to  the  consideration  of  the  Company  in  session  assembled, 
and  it  would  reqiiire  the  votes  of  three  quarters  of  the  members 
present  to  re-elect  him. 

In  this  case  the  years  formerly  passed  by  him  in  the  company 
would  be  reckoned  as  so  many  years  of  honorary  membership. 

Art.   18. 

"When  a  broker  dies  during  the  exercise  of  his  functions,  the 
temporary  administrator  of  his  affairs  shall  take  cognizance 
of 
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1°.  The  condition  of  his  affairs. 

2°.  The  inventory  of  the  rentes  or  other  registered  securities 
which  by  transfer  are  found  to  be  in  the  name  of  the  deceased. 
This  inventory,  certified  to  be  honest  and  genuine  by  the  Trustee 
(Syndic),  is  produced  at  the  registration  office,  whence  it  is  re- 
turned with  an  endorsement  stating  the  exemption  from  succes- 
sion tax. 

Art.  19. 

In  case  of  the  death  of  a  broker  during  the  exercise  of  his 
functions,  there  sliall  be  appointed  a  deputation  of  twelve  mem- 
bers presided  over  by  a  member  of  the  Syndical  Chamber,  to  at- 
tend the  funeral  if  it  takes  place  in  Paris. 

In  case  of  the  death  of  a  broker's  wife,  the  deputation  shall 
consist  of  six  members. 

In  case  of  the  death  of  the  Trustee  (Syndic),  the  deputation 
shall  consist  of  fifteen  members. 
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RESORT  TO  LAW. 


INSIDK  BEGULATION. 


Art.   12. 

No  broker  can  bring  a  suit  at  law  without  previously  obtaining 
the  authorization  of  the  Syudical  Chamber. 
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BOOKKEEPING— OFFICES. 


DEOBEE. 


Art.  8. 

The  obligatory  books  of  brokers,  including  those  in  which  they 
inscribe  the  numbers  of  the  stock  being  negotiated,  in  compliance 
with  the  law  of  June  15,  1872,  are,  in  case  of  a  change,  left  in 
the  successor's  hands  ;  and,  in  case  of  the  office  being  abolished, 
they  are  filed  with  the  Syndical  Chamber,  or  if  there  is  no  Syn- 
dieal  Chamber,  with  the  Recorder  of  the  Tribunal  of  Commerce. 


INSIDE  REGULATION. 


Art.  13. 

The  accounts  are  determined  by  the  Syndical  Chamber,  and 
they  shall  be  kept  in  a  uniform  manner  by  all  the  brokers. 

Art.   14. 

Every  broker  shall  have  it  printed  on  his  letter-paper,  that  he 
holds  himself  responsible  only  for  sums  and  stock  that  are  sent 
directly  to  his  own  deposit,  and  that  he  is  not  pledged  to  any- 
thing in  his  correspondence,  except  when  it  is  signed  by  him  or 
by  some  one  empowered  by  him. 

Art.   15. 

No  broker  can  install  his  desks  in  a  house  already  occupied  by 
another  broker. 

This  prohibition  ceases  only  when  two  years  have  elapsed  after 
the  colleague's  departure. 
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HONORARY  MEMBERSHIP. 


DECREE. 


Art.    9. 

A  broker  wlio  retires  after  fifteen  years'  service  may  be  made 
au  honorary  broker. 

Years  passed  while  on  the  Syndical  Chamber  are  counted 
double. 

Honorary  membership  is  conferred  by  decree,  on  motion  of 
the  Syndical  Chamber,  or,  if  there  is  no  Syndical  Chamber,  on 
motion  of  the  Tribunal  of  Commerce. 

Art.   10. 

The  honorary  broker  attends  the  annual  general  meetings  of 
the  Company,  with  consultative  power,  as  well  as  the  other  gen- 
eral meetings  to  which  he  is  specially  invited  by  the  Syndical 
Chamber. 

Art.    11. 

Honorary  membership  is  granted  to  brokers  who  had  been  in- 
vested with  it  by  virtue  of  special  regulations  of  their  Company 
before  the  promulgation  of  the  present  decree. 

Art.    12. 

Dismissal  from  honorary  membership  may  be  pronounced,  on 
motion  of  the  Syndical  Chamber  or,  if  there  is  no  Syndical  Cham- 
ber, of  the  Tribunal  of  Commerce  ;  this  penalty  to  be  visited  by  de- 
cree upon  any  broker  who,  after  admission  to  honorary  member- 
ship, shall  be  found  financially  insolvent,  or  against  whom  there 
may  be  charges  compromising  his  honor  or  dignity. 
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INSIDE  BEGULATION. 


Art.  29. 

A  broker  who  withdraws,  and  who  fulfills  the  conditions  laid 
down  in  Article  9  of  the  decree  of  October  7,  1890,  in  regard  to 
honorary  membership,  must  make  application  therefor  in  writing. 

Tliis  application  must  be  accompanied  by  the  pledge  taken  by 
the  said  broker  not  to  accept  any  position,  and  not  to  engage  in 
any  enterprise,  or  other  undertaking,  of  a  nature  to  compromise 
the  interests  or  the  dignity  of  the  Company. 

Art.  30. 

No  one  can  be  proposed  for  honorary  membership  to  the  Min- 
ister of  Finance  by  the  Syndical  Chamber  without  the  consent 
of  the  Company  expressed  in  secret  ballot  in  session  assembled, 
by  a  majority  of  two  thirds  of  the  votes. 

Before  balloting  the  Company  receives  for  inspection  a  review 
of  the  sei-vices  of  the  applicant. 

Art.  31. 

Brokers  received  in  the  session  cannot  under  any  circum- 
stances take  part  in  the  balloting  on  honorary  membership. 

Art.  32. 

Honorary  members  receive  from  the  Company  a  gold  medal  on 
which  are  engraved  their  name  and  the  date  of  their  nomination  ; 
they  are  admitted  to  the  private  room  of  the  Company  during 
business  hours  ;  their  names  are  inscribed  on  the  official  list  of 
the  Company. 

They  attend  by  right  the  general  meetings  at  the  end  of  the 
year,  and  the  meetings  called  for  receiving  a  broker.  They  may 
be  invited  to  any  other  meetings  by  the  Syndical  Chamber,  which 
will  summon  them  whenever  it  deems  fit. 

Art.  33. 

"When  honorary  brokers  attend  a  general  meeting,  they  receive 
attendance-checks  like  the  brokers  engaged  in  operations. 
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In  case  of  the  death  of  an  honorary  member,  after  a  written 
request  has  been  made  by  the  family,  there  is  appointed  a  depu- 
tation of  six  members  of  the  company  according  to  the  order  of 
the  official  list ;  presided  over  by  a  member  of  the  Syudical  Cham- 
ber, they  shall  attend  the  funeral  if  it  is  held  in  Paris. 

Art.    17. 

Every  broker  who  has  ceased  to  belong  to  the  Company  is  de- 
baiTed  from  entering  it  again. 

If,  however,  as  a  result  of  exceptional  circumstances,  a  foi-mer 
broker  should  find  himself  impelled  to  take  up  again  the  position 
that  was  once  incumbent  upon  him,  his  admissibility  would  be 
submitted  to  the  consideration  of  the  company  in  session  assem- 
bled, and  three  quarters  of  the  votes  of  the  members  present 
would  suffice  to  re-elect  him. 

In  this  case  the  years  formerly  passed  by  him  in  the  company 
will  be  reckoned  as  so  many  years  of  honorary  membership. 
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CREATION  AND  SUPPRESSION  OF  OFFICES— CREATION  AND 
SUPPRESSION  OF  THE  FLOOR  OR  "PIT." 


DECREE. 


Art.   13. 

No  broker's  office  (or  seat)  cau  be  created  save  by  virtue  of  a 
decree  countersigned,  according  to  the  instructions  specified  in 
Article  2,  by  tiie  Minister  of  Finance  or  by  tlie  Minister  of  Com- 
merce and  Industi'y,  on  motion  of  the  Tribunal  of  Commerce,  of 
the  Chamber  of  Commerce  and  of  the  Syndical  Chamber,  or  if 
there  is  no  Syndical  Chamber,  on  motion  of  brokers  operating  in 
the  same  city  and  meeting  in  session  for  this  purpose. 

Art.    14. 

The  formalities  laid  down  in  the  foregoing  article  are  applicable 
to  the  suppression  of  an  existing  office  (or  seat).  When,  how- 
ever, the  suppression  of  an  office  will  have  the  effect  of  making 
the  number  of  brokers  less  than  six,  action  shall  be  taken  accord- 
ing to  the  rules  laid  down  in  Article  13. 

Art.  15. 

In  stock  exchanges  having  at  least  six  brokers'  seats,  there 
may  be  created  a  floor  by  virtue  of  a  decree  given  at  the  instiga- 
tion of  the  Minister  of  Finance  and  the  Minister  of  Commerce 
and  Industry,  on  motion  of  the  brokers  in  session  assembled,  of 
the  Municipal  Council,  of  the  Tribunal  of  Commerce,  and  of  the 
Chamber  of  Commerce,  or  if  there  is  no  Chamber  of  Commerce, 
of  the  Consulting  Chamber  of  Arts  and  Manufactures,  the  Deputy 
Prefect  and  the  Prefect. 

Art.   16. 

The  formalities  laid  down  in  the  foregoing  article  are  applicable 
to  a  floor  (or  "  pit'')  already  existing. 
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SYNDICAL    CHAMBERS— NOMINATION— DUTIES— DISCIPLIN- 
ARY POWERS. 


DECREE. 


Art.  17. 

Brokers  holding  seats  at  fin  exchange  provided  with  a  floor, 
elect  each  year  a  Syndical  Chamber  composed  of  a  Trustee  or 
Syndic,  and  a  number  of  associates,  which  number  shall  be  deter- 
mined according  to  the  following  rules  :  two  when  the  number  of 
brokers  does  not  exceed  nine  ;  four  when  the  number  is  not  less 
than  nine  nor  more  than  fourteen  ;  six  when  the  number  is  more 
than  fourteen  and  less  than  sixty  ;  eight  when  the  number  exceeds 
sixty. 

Election  is  determined  by  a  majority  of  the  votes  and  by  secret 
ballot,  separately  for  the  Trustee,  and  by  the  list  ballot  system 
for  the  associates. 

The  official  report  of  the  election  is  addressed  to  the  Minister 
of  Finance,  to  the  Prefect  of  the  Department,  to  the  Prefect  of 
police  at  Paris,  to  the  Mayor  in  other  cities,  to  the  president  of 
the  Tribunal  of  Commerce  and  to  the  president  of  the  Chamber 
of  Commerce. 

Art.  18. 

The  Syndical  Chamber  can  hold  valid  deliberations  only  when  a 
majority  of  its  members  are  present.  In  case  of  the  absence  or 
non-competency  of  one  or  more  of  its  members,  it  is  authorized 
to  make  up  the  number  by  calling  on  the  oldest  members  of  the 
company  according  to  the  order  of  their  names  on  the  roster. 

Art.  19. 

The  Syndical  Chamber  is  presided  over  by  the  Trustee  (Syndic). 
In  case  of  a  tie  the  vote  of  the  president  decides. 
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Art.  20. 

The  Syndical  Chamber  keeps  minutes  of  its  deliberation.  Each 
record  of  the  proceedings  is  signed  by  all  members  who  were 
present  at  the  session. 

Art.  57. 

Operations  carried  on  by  Syndical  Chambers  and  transfers  ef- 
fected in  their  name  are  subject  to  the  conditions  laid  down  in 
this  regulation. 

Art.   21. 

The  general  functions  of  the  Syndical  Chamber  are : 

1°.  To  announce,  or  to  cause,  as  the  case  may  be,  the  applica- 
tion of  the  disciplinary  measures  provided  in  Article  23  ; 

2°.  To  prevent  or  harmonize  all  disputes  that  may  arise  among 
brokers  in  the  discharge  of  their  functions,  whether  between  them- 
selves or  with  a  third  party,  and  to  deliver  its  opinion  if  need  be 
in  cases  of  non-agreement ; 

3°.  To  represent  collectively  all  the  members  of  the  Company 
in  order  that  their  rights,  privileges  and  common  interests  may 
be  respected,  and  to  have  charge  of  the  common  treasury  as  speci- 
fied in  Article  26. 

Art.   22. 

The  Syndical  Chamber  can  order  any  broker  to  appear  before 
it,  can  command  him  to  produce  his  note-book  and  account-books, 
and  prescribe  to  him  such  precautionary  measures  as  it  deems 
advisable,  and  in  particular  the  establishment  in  the  chamber 
treasury  of  a  guaranty  fund. 

It  cannot  refuse  to  make  this  investigation  when  it  is  asked  for 
by  three  members  of  the  Company. 

Art.   23. 

The  Syndical  Chamber  may,  according  to  the  gravity  of  the 
case,  fix  blame  upon  the  members  of  the  Company,  reprimand 
them,  forbid  their  entering  the  Exchange  for  a  period  not  to  exceed 
one  month  and  cause  their  suspension  or  expulsion  ;  these  meas- 
ures being  taken  of  its  own  accord,  upon  the  initiative  of  the 
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Trustee  (Syndic)  or  one  of  his  associates,  or  upon  a  formal  com- 
plaint. 

Suspension  is  effected  by  an  order  from  the  Minister  of  P'i- 
nance.  It  cannot  exceed  two  months.  Revocation  is  effected  by 
decree.  These  two  penalties  may  be  inflicted  by  the  company 
itself,  but  not  without  first  calling  upon  the  Syndical  Chamber  to 
deliver  its  opinion. 

Art.  24. 

No  disciplinary  penalty  can  be  proposed  or  inflicted  by  the 
Syndical  Chamber,  unless  there  is  an  absolute  majority  of  the 
members  present,  and  unless  the  accused  broker  has  been  heard 
and  duly  summoned  to  appear. 

Art.  25. 

In  cases  where  a  member  of  the  Syndical  Chamber  happens  to 
be  directly  interested  in  a  matter  submitted  to  the  Chamber,  he 
must  abstain  from  deliberating  on  it. 

Art.   26. 

There  is  established,  in  Companies  having  a  Syndical  Chamber, 
a  common  treasury  administered  by  the  Chamber ;  tlie  method 
of  its  management  is  fixed  by  the  special  regulations  mentioned 
in  Article  82.  Levies  on  brokerage,  various  contributions,  re- 
serve funds  or  guaranty  deposits  provided  by  this  regulation  or 
special  regulation,  are  turned  into  this  treasury. 

Art.   27. 

The  Trustee  (Syndic)  is  empowered  to  put  in  execution  the  de- 
liberatious  of  the  Syndical  Chamber  and  of  the  Company. 

He  represents  the  Company  in  court  and  in  the  acts  of  civillife. 

He  cannot  appear  before  a  court,  whetlier  as  plaintiff  or  de- 
fendant, unless  expressly  authorized  so  to  do  by  the  Syndical 
Chamber. 

He  can,  however,  without  preliminary  authorization,  take  any 
legal  steps  that  are  of  a  conservatory  or  defensive  character.  He 
can  likewise,   without  authorization,  lodge  an  appeal  from  all 
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judgment  and  make  application  for  a  reversal  of  decision.  But 
he  cannot  begin  proceedings  to  follow  up  Iiis  appeal  nor  can  he 
follow  up  an  application  for  reversal,  save  by  virtue  of  a  new 
authorization. 

Art.  28. 

In  case  of  absence  or  inability,  the  Trustee  (Syndic)  is  replaced 
in  his  various  duties  by  an  associate,  in  the  order  of  the  nomina- 
tions at  the  last  election. 

Art.  29. 

Syndical  Chambers  may  delegate  to  one  or  more  of  their  mem- 
bers, known  as  acting  associates,  certain  discretionary  and  police 
powers  as  laid  down  in  the  regulations  provided  in  Article  82. 

Moreover,  these  associates  may  be  called  on  to  exercise,  in 
place  of  the  Trustee  (Syndic),  the  special  functions  indicated  in 
Articles  53  and  67  of  the  present  decree. 

Art.  30. 

The  method  of  procedure  as  laid  down  in  the  present  chapter 
is  applicable  to  mixed  Syndical  Chambers  duly  considered  in  the 
decree  of  January  5,  1867,  with  this  reservation :  that  the  func- 
tions conferred  on  the  Minister  of  Finance  b}'  Articles  17  and 
23  are  exercised  by  the  Minister  of  Commerce  and  Industry. 


PRIVATE  REGULATION. 


Art.   17. 

The  Syndical  Chamber  appoints  each  month  three  associates  of 
the  Trustee  (Syndic)  known  as  acting  associates,  whose  duties  are 
to  look  out  for  the  observance  of  the  rules  and  the  keeping  of 
order  in  the  Company;  all  matters  of  dispute  arising  between 
brokers  and  requiring  a  prompt  settlement  may  be  submitted  to 
them. 

They  are  charged  to  preside  over  the  editing  and  verifying  of 
the  market  quotations,  to  look  out  for  the  service  of  the  general 
treasuries,  to  negotiate  the  official  resales  and  repurchases  and  to 
fix  the  regular  tariff  of  compensation. 

A  fourth  associate  presides  over  the  Committee  on  Accounts. 
79 


1250  Rules  and  Regulations  of  the 


INSIDE  REGULATION. 


Art.  35. 

The  Syndical  Chamber  of  the  brokers  of  the  Paris  stock  ex- 
change is  composed  of  a  Trustee  or  "  Syndic"  and  eight  associ- 
ates. 

It  is  nominated  each  year  during  the  month  of  December  by 
the  Company  in  session  assembled. 

Art.  36. 

In  counting  and  sorting  the  ballots  for  the  nomination  of  the 
members  of  the  Syndical  Chamber,  the  examiner  cancels  from  the 
ticket  all  names  in  excess  of  the  number  which  it  must  contain ; 
this  elimination  is  done  starting  with  the  last  names  inscribed. 

In  case  of  a  tie  vote  between  two  candidates  on  the  same  bal- 
lot, the  one  longest  in  service  has  the  preference. 

All  difficulties  that  may  come  up  in  connection  with  the  elec- 
tion, in  cases  not  provided  for,  are  settled  immediately  by  the 
general  assembly. 

Art.  37. 

In  the  general  meeting  at  the  end  of  the  year,  after  the  read- 
ing of  the  minutes  of  the  Syndical  Chamber  and  the  report  of  the 
committee  on  bookkeeping,  the  dean  of  the  Company  assumes 
the  presidency  of  the  session  and  causes  a  vote  to  be  taken  for 
the  nomination"  of  a  Trustee  (Syndic)  ;  the  election  having  been 
held,  the  dean  announces  the  result  of  it,  and  turns  over  the 
presidency  to  the  new  Trustee  (Syndic). 

When,  on  account  of  death  or  removal,  or  for  any  other  rea- 
son, it  becomes  necessary  to  proceed  to  the  election  of  a  Trustee 
(Syndic),  the  presidency  of  the  meeting  shall  fall  to  one  of  the 
Trustee's  (Syndic's)  associates,  in  the  order  of  their  election. 

Art.  38. 

In  order  to  become  a  Trustee  (Syndic)  it  is  necessary  to  be  a 
broker  for  at  least  five  years,  and  to  become  an  associate  not  less 
than  two  years  are  required. 
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A  member  elected  Trustee  (Syndic)  or  associate  cannot  refuse 
to  serve  unless  he  gives  what  the  Company  regards  as  valid  rea- 
sons therefor. 

Art.  39. 

The  Trustee  (Syndic)  ma}'  be  re-elected  for  five  successive 
years. 

If,  however,  the  Trustee  (Syndic),  who  at  the  end  of  that  pe- 
riod was  not  eligible  for  re-election,  secures  at  the  first  ballot 
three  fourths  of  the  votes  of  the  members  present,  he  thereby 
becomes  qualified  for  a  new  series  of  terms,  the  case  being  the 
same  as  if  there  had  been  an  interruption  of  his  incumbency,  and 
so  on  for  each  period  of  five  years. 

In  reckoning  these  periods  of  five  years,  the  time  occupied  in 
a  partial  election  shall  not  be  counted. 

Art.  40. 

Associates  can  be  re-elected  for  four  years  ;  two  of  them  must 
be  renewed  every  year. 

The  part  of  the  period  begun  by  an  associate  counts  for  the 
one  appointed  in  his  place  in  the  regular  succession. 

Just  before  election  the  Trustee  (Syndic)  announces  to  the 
Company  the  names  of  those  members  whose  term  of  office  expires. 

Art.  41. 

Any  member  who  has  finished  a  term  on  the  Syndical  Chamber 
is  eligible  for  re-election  after  an  interval  of  one  year,  or  at  the 
first  election  resulting  from  one  or  more  vacancies  in  the 
Chamber. 

By  exception,  the  Trustee  (Syndic)  not  re-elected  may  imme- 
diately become  a  member  of  the  Syndical  Chamber. 

Art.  42. 

The  Syndical  Chamber  holds  a  session  whenever  the  Trustee 
(Syndic)  requires  it  or  whenever  it  is  asked  for  by  four  associates. 

The  oldest  member  of  the  exchange  may,  with  the  consent  of 
the  Syndical  Chamber,  be  present  at  its  meetings  with  power  of 
consultation. 
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Art.  43. 

The  Synclical  Chamber  judges  supremely,  and  as  a  court  of  last 
resort,  all  matters  of  dispute  that  may  come  up  between  brokers 
in  the  exercise  of  their  functions. 

Art.  44. 

Any  infraction  of  the  rules  and  usages  of  the  Company  may 
cause  the  summoning  of  the  broker  guilty  of  it  before  the  Syndical 
Chamber,  and  eventually  make  necessary  the  application  of  the 
disciplinary  penalties  provided  in  Article  23  of  the  decree  of  Oc- 
tober 7,  1890. 

Art.  45. 

The  Syndical  Chamber,  having  over  the  members  of  the  Com- 
pany the  surveillance  and  authority  of  a  disciplinary  chamber,  ac- 
cording to  Article  3  of  the  ordinance  of  May  29,  1816,  and  Ar- 
ticles 22  and  23  of  the  decree  of  October  7,  1890,  has  a  right,  if 
abuses  come  to  its  knowledge,  to  demand  account  of  each  broker 
as  to  how  he  is  conducting  his  business.  Therefore  it  blames, 
censures,  excludes  from  the  Exchange,  or  designates  to  the  Min- 
ister of  Finance  so  as  to  cause  suspension  or  expulsion,  every 
broker  who  does  not  keep  strictly  within  the  limits  of  his  proper 
functions,  or  who  introduces  into  his  operations  or  into  the  col- 
lection of  his  dues,  innovations  that  are  harmful  to  the  interests 
of  the  public,  to  those  of  the  Company,  or  to  the  dignity  of  its 
members ;  and,  as  it  is  impossible  to  foresee  and  define  all  the 
cases  that  may  come  up  presenting  such  characteristics,  the  Syndi- 
cal Chamber  is  invested  with  very  ample  power  in  this  matter,  and 
it  must  use  this  power  to  defend  the  common  interest  against  en- 
terprises of  a  private  interest  which  are  incompatible  with  pro- 
fessional duty. 

Art.  46. 

The  members  of  the  Syndical  Chamber  are  sworn  to  secrecy  in 
regard  to  their  deliberations  and  the  affairs  of  the  company. 

Art.  47, 

The  Trustee  (Syndic),  the  Trustee's    associates,  the  dean  or 
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oldest  member  -svheu  he  is  present  at  the  meetings,  and  the 
brokers  when  they  are  called  on  to  serve  as  associates,  as  pro- 
vided for  in  Article  18  of  the  decree  of  October  7,  1890,  receive 
attendance  markers  (or  counters)  in  accordance  with  the  terms  of 
Article  172. 
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GENERAL  MEETINGS. 


DECREE. 


Art.  31. 

Brokers  meet  together  each  year  in  general  assembly  for  the 
election  of  the  Syndical  Chamber. 

Outside  of  this  regular  annual  meeting  and  the  cases  provided 
for  in  this  regulation,  or  in  the  regulations  mentioned  in  Arti- 
cle 82,  they  can  meet  in  regular  session  only  on  an  order  from 
the  Minister,  or  by  virtue  of  a  decision  of  the  Syndical  Chamber. 

The  Syndical  Chamber  cannot  refuse  to  call  a  general  meeting 
when  the  request  for  such  meeting  has  been  put  in  writing  and 
justified  by  one  more  than  half  the  members  of  the  company. 

Art.  32. 

A  general  meeting  is  held  when  half  the  members,  with  one 
more,  are  present. 

It  is  presided  over  by  the  Trustee  (Syndic). 

Art.  33. 

The  Syndical  Chamber  keeps  minutes  of  the  deliberations  of  the 
general  meeting.  The  names  of  the  members  present  are  in- 
scribed at  the  commencement  of  the  record  of  minutes,  which  is 
signed  by  the  president  and  by  the  members  of  the  Syndical 
Chamber  who  have  been  present  at  the  meeting. 


PRIVATE  REGULATIOX. 


Article  18. 
In  addition  to  the  general  meeting  at  the  end  of  the  year  and  the 
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meetings  in  cases  called  for  by  Article  31  of  the  decree  of  Oc- 
tober 7,  1890,  the  Company  is  summoned  to  meeting : 

1°.  For  the  installation  of  a  new  broker  ; 

2°.  To  deliberate  on  modifications  proposed  in  the  regulations  ; 

3°.  Whenever  the  Syudical  Chamber  has  occasion  to  consult 
with  the  company,  whether  on  serious  questions  that  concern  it, 
or  to  put  it  in  harmony  with  the  requirements  laid  down  in  these 
regulations. 


INSIDE  REGULATION. 


Art.  48. 


Calls  for  a  meeting  of  the  general  assembly  must  specify  the 
day  and  hour  of  the  meeting,  and  mention  in  addition  the  matters 
that  are  going  to  be  discussed  by  the  Company. 

Art.  49. 

In  general  meetings  the  Trustee  (Syndic)  and  the  members  of 
the  Chamber  meet  together  in  a  room  with  the  dean  (or  oldest 
member  of  the  company) . 

The  president  of  the  meeting,  who  has  authority  over  it,  lays 
before  the  company  the  subjects  to  be  considered  and  the  argu- 
ments for  or  against. 

After  this  preliminary  explanation  he  opens  the  discussion ; 
the  discussion  being  finished,  each  member  votes  in  secret  ballot 
with  w^hite  or  black  balls  according  as  he  prefers  to  accept  or  re- 
ject the  proposition. 

The  voting  may,  however,  be  taken  by  a  simple  raising  of 
hands  on  motion  made  by  the  president,  unless  a  secret  ballot  is 
called  for  by  twelve  members  of  the  assembly. 

According  to  the  gravity  of  the  matters  being  deliberated  on, 
and  in  accordance  with  the  requirements  of  the  regulation,  the 
majority  mast  be  absolute,  two  thirds,  or  three  fourths  of  the 
votes. 

Art.  50. 

Discussion  must  be  confined  to  the  subjects  laid  down  in  the 
order  of  business  for  the  day. 
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Art.   51. 

Wheu  a  member  desires  to  be  heard  he  must  address  the  presi- 
dent for  permission. 

Art.  52. 

Decisions  arrived  at  by  the  general  meeting  and  duly  incor- 
porated become  thereby  hiw  for  the  whole  Company. 

Art.   53. 

The  general  meeting  at  the  end  of  the  year  is  held  during  the 
last  fifteen  days  of  the  month  of  December. 

At  the  saitl  meeting  the  trustee  reads  the  report  of  the  labors 
of  the  Syndical  Chamber  during  the  year  that  has  passed. 

Art.   54. 

At  the  general  meetings  each  member  receives  metallic  attend- 
ance-markers (or  tokens)  according  to  the  provisions  of  Ar- 
ticle 172. 
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BROKERS'  AUXILIARIES. 


DECREE. 


Art.   34. 

Every  broker  may  appoint,  for  acts  other  than  negotiation,  the 
signing  of  inventories  and  the  attestations  provided  for  in  Arti- 
cle 76,  authorized  representatives ;  this  may  be  done  by  vu'tue 
of  warrants  which  are  submitted  to  the  approval  of  the  Syndical 
Chamber,  if  there  is  one,  and  a  copy  of  which  is  iiled  at  the  Tri- 
bunal of  Commerce  and  posted  in  the  offices  of  the  broker. 

All  papers  emanating  fiom  the  broker  must  bear,  in  the  ab- 
sence of  his  own  signature,  the  signature  of  his  authorized  rep- 
resentatives, prefaced  by  the  statement  that  they  are  acting  by 
virtue  of  their  warrant. 

Art.    35. 

Brokers  at  exchanges  provided  with  a  floor  are  permitted  to 
have,  under  the  name  of  "  head-clerks,"  special  proxies  em- 
powered to  take  part  in  negotiations,  within  the  limits  defined  in 
their  written  warrant,  this  being  done  in  the  name  and  subject  to 
the  responsibility  of  their  principals. 

These  proxies  are  forbidden  to  engage  in  any  operation  on 
their  own  account. 

The  number  of  head-clerks  that  each  broker  may  take  on  is 
determined  by  the  different  floors,  and  by  the  regulations  [n-ovided 
in  Article  82. 

Art.  36, 

Head-clerks  are  subject  to  the  disciplinary  action  of  the  Syndical 
Chamber,  which  regulates  their  admission  and  can  proclaim  ex 
officio  their  suspension  or  expulsion. 

Art.  37. 

Brokers  and  head-clerks  are  forbidden  to  sell  or  relinquish  the 
functions  of  head-clerk  for  any  price  or  consideration. 
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PRIVATE  REGULATION, 


Art.   19. 

The  broker  who  appoints  one  or  more  authorized  representa- 
tives, empowered  to  act  either  collectively  or  separately,  must  file 
with  the  Syndical  Chamber  a  copy  of  tlie  warrant  bearing  in  the 
margin  the  signature  of  the  representative  or  representatives. 
He  must,  furthermore,  address  to  all  the  brokers  a  cu'cular  notify- 
ing them  of  the  warrant  given  and  acquainting  them  with  the 
signature  of  the  representative  or  representatives. 

Art.  20. 

Brokers  are  authorized  to  take  on  head-clerks,  the  number  of 
whom  cannot  be  greater  than  six. 

Art.  21. 

No  one  is  eligible  to  be  a  head-clerk  unless  he  is  a  Frenchman, 
is  fully  twenty-five  years  of  age,  is  in  enjoyment  of  his  civil  and 
political  rights  and  has  satisfied  all  legal  requirements  in  regard 
to  military  service. 

Art.  22. 

The  list  of  head-clerks  is  posted  in  the  inside  of  the  Stock 
Exchange  and  in  the  Company's  private  room. 

Art.  23. 

Head-clerks  keep  a  memorandum-book,  an  abstract  of  which  is 
made  every  day,  after  the  close  of  business,  in  the  offices  and  ou 
the  books  of  the  broker. 

This  memorandum-book  is  distributed  by  the  Syndical  Cham- 
ber at  the  broker's  request. 

All  appointments,  suspensions  and  dismissals  of  authorized 
representatives  must  be  officially  made  known  to  the  company. 


INSIDE  REGULATION. 


Art.   .55. 
Each  member  of  the  company  must,  on  receiving  a  formal  re- 
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quest  therefor  sent  to  him  at  least  once  a  year  by  the  Syudical 
Chamber,  deliver  to  the  Chamber  a  complete  list  of  the  sleeping 
partners,  clerks  and  employees  of  all  kinds  who  are  connected 
with  him ;  this  list  must  be  signed  by  the  broker  and  shall  con- 
tain : 

1°.  The  baptismal  and  family  names  and  addresses ; 

2°.  The  special  nature  of  the  functions  ; 

3°.  In  regard  to  the  sleeping  partners  the  extent  to  which  they 
are  interested  in  the  broker's  office  (or  seat) . 

4°.  In  regard  to  the  head-clerks  and  others,  their  stipend  or 
the  method  in  which  their  sei-vices  are  remunerated. 

These  data  are  collected,  classified  and  preserved  among  the 
papers  of  each  broker  at  the  office  of  the  Company's  general  sec- 
retary. 

Notice  must  be  immediately  given  to  the  Syndical  Chamber 
whenever  there  is  any  change  in  regard  to  the  data  above  speci- 
fied. 

Art.  56. 

No  one  is  eligible  to  be  an  authorized  representative  unless  he 
is  a  Frenchman,  is  fully  twenty-five  years  or  age,  is  in  enjoy- 
ment of  his  civil  and  political  rights  and  has  satisfied  all  legal  re- 
quu'ements  in  regard  to  military  service. 

Art.  57. 

No  broker  can  take  the  authorized  representative,  head-clerk 
or  employee  of  one  of  his  confreres  without  the  latter's  written 
permission,  or,  in  the  absence  of  that,  the  permission  of  the  Syn- 
dical Chamber. 

Art.  58. 

The  name  of  a  head-clerk  submitted  by  a  broker  to  the  Syn- 
dical Chamber  shall  be  posted  for  eight  days  in  the  private  room 
of  the  Company  at  the  Exchange. 

Art.  59. 

This  period  having  elapsed,  the  Ryndical  Chamber  shall  decide, 
by  secret  ballot,  on  the  admission  or  rejection  of  his  application. 
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Art.   60. 

Head-clerks  are  authorized  to  settle  negotiations  between 
themselves  in  accordance  with  the  conditions  fixed  by  the  Syn- 
dical  Chamber. 

These  operations  will  necessarily  create  new  obligations  be- 
tween the  head-clerks  just  as  such  obligations  exist  between  the 
brokers  themselves. 

Art.  61. 

Head-clerks  are  subject  to  the  regulations  of  the  Company  and 
to  all  the  decisions  of  the  Syudical  Cliamber. 

Art.  64. 

Every  broker  is  forbidden  to  engage  in  any  operation  on  the 
account  of  any  person  who  in  any  way  acts  for  any  of  their  con- 
freres or  in  the  offices  of  the  Syudical  Chamber. 
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SECOND  DIVISION. 


TRANSACTIONS. 


GENERAL  REGULATIONS. 


DECREE. 


Art.  38. 

Operations  are  effected  by  brokers  by  means  of  a  system  of 
brokerage  the  rate  of  which  is  fixed  for  each  city  by  the  8yndical 
Chamber,  or,  if  tliere  is  no  Syndical  Chamber,  by  tlie  Tribunal  of 
Commerce,  in  accordance  with  the  limitations  of  a  maximum 
tariff  laid  down  by  the  Syndical  Chamber,  and,  on  motion  of  the 
Chamber  and  the  Tribunal  of  Commerce,  by  a  decree  duly  given 
in  the  manner  required  by  law  and  countersigned  according  to 
the  regulations  specified  in  Article  2  by  the  Minister  of  Finance 
or  by  the  Minister  of  Commerce  and  Industry. 

The  brokerage  tax  thus  fixed  is  obligatory  on  aU  brokers. 

Until  the  brokerage  fees  thus  settled  on  shall  have  been  de- 
cisively fixed,  the  present  rates  shall  be  considered  to  be  in  force. i 

^  In  the  absence  of  a  law,  local  custom,  or  special  agreement,  the 
buyer  and  seller  pay  the  commission  (which  is  calculated  upon  the  net 
proceeds  of  the  transaction)  in  equal  shares.  Stockbrokers  are  pro- 
hibited from  accepting  more  or  less  than  the  established  tnriff.  Goi- 
rand's  French  Commercial  Law,  p.  129.  That  work  which  was  pub- 
lished in  1898  states  (p.  129,  note)  the  rates  as  follows: 

Commission  of  \  per  cent,  on  all  public  and  private  securities  the 
negotiation  of  which  takes  place  by  virtue  of  a  judgment  or  decision 
of  a  Conseil  de  famille,  etc. 

Commission  of  |  per  cent,  on  French  rentes  for  cash,  French  Treas- 
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Art.  39. 

Brokers  are  not  permitted  to  establish  between  themselves 
private  associations  to  carry  on  a  special  job  of  their  own. 

Art.  40. 

Brokers  must  keep  inviolably  secret  the  names  of  the  persons 
who  entrust  them  with  negotiations,  unless  the  parties  consent  to 
be  named,  or  the  nature  of  the  operation  does  not  require  such 
secrecy,  without  prejudice  to  the  right  of  investigation  as  speci- 
fied by  the  Syndical  Chamber  in  Article  22,  which  right  is  only 
exercised  under  the  seal  of  professional  secrecy. 

Art.  41, 

Every  operation  carried  out  by  a  broker  is  set  down,  when  it 
is  done,  in  a  memorandum  according  to  a  form  fixed  on  by 
Syndical  Chambers,  and  independent  of  the  register  provided  for 
in  Article  84  of  the  Code  of  Commerce. 

The  same  is  applicable  to  all  negotiations  carried  on  by  head- 
clerks  under  the  conditions  specified  in  Article  35. 

ury  Bonds  for  cash,  Foreign  Public  Securities  for  cash,  Loans  of  the 
Departments,  Cities  or  Public  Establishments,  Shares  ov  Bonrls  of 
Cities  and  Townships,  French  Railways  (for  cash  and  for  time),  Foreign 
Railways  (for  cash),  and  generally  all  other  shares  and  obligations,  the 
negotiation  of  which  is  authorized  upon  the  Stock  Exchange. 

Commissions  of  j'lj  per  cent,  for  time  bargains  in  all  securities  in 
which  the  settlement  takes  place  twice  a  month. 

Minimum  of  brokerage  for  time  bargains:  For  operations  in  French 
Rentes;  20  francs  per  1,500  francs  of  3  per  cent.  Rentes;  and  per  2.250 
francs  of  4^  per  cent.  Rentes;  25  francs  per  2,500  francs  of  5  per  cent. 
Rentes;  and  so  on  in  the  same  proportion. 

For  Italians  5  per  cent.  Rentes  (and  other  foreign  5  and  6  per  cent. 
Rentes);  25  francs  per  2,500  or  3,000  francs  of  Rentes;  and  so  on  in  the 
same  proportion. 

Upon  all  securities  negotiated  by  time  bargains,  whether  liquidated 
once  or  twice  a  month,  the  minimum  brokerage  is  50  centimes  per 
share  or  obligation. 

The  minimum  rate  of  brokerage  is  25  centimes  per  titre.  For  all 
transactions  upon  which  the  brokerage  amounts  to  less  than  one  franc, 
such  brokerage  is  estimated  at  one  franc  as  a  minimum. 
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Akt.  42. 

Brokers  are  required  to  deliver  a  receipt  for  the  funds  or  sliares 
that  have  been  put  in  their  hands. 

Art.  43. 

When  a  Stock  Exchange  has  been  established,  brokers  meet  at 
this  Exchange  in  order  to  carry  on  negotiations  among  themselves 
at  the  hours  fixed  on  by  the  city  council  on  the  advice  of  the 
Syudical  Chamber,  or  if  there  is  no  Syndical  Chamber,  on  the 
advice  of  the  Tribunal  of  Commerce. 

Prices  offered  or  asked  for  are  inscribed  preliminarily  on  a 
special  register,  when  they  are  for  cash  transactions.  The  regu- 
lations provided  in  Article  82  may  fix  the  same  rules  for  time 
operations.  Prices  offered  and  asked  for  are  always  announced 
aloud  in  all  Stock  Exchanges  that  are  provided  with  a  floor  (or 
"pit"). 

The  same  procedure  must  l)e  followed  when  it  is  a  question  of 
applying  to  a  broker  instructions  contrary  to  those  he  has  received. 
The  broker,  before  acting  on  his  instructions,  must  notify  the 
Syndical  Chamber,  through  one  of  its  members,  of  the  absence 
of  more  favorable  offers. 

Art.  44. 

The  regulations  of  the  preceding  article  are  not  applicable  to 
transactions  made  in  accordance  with  opening  rates,  closing  rates 
or  medium  rates. 

Art.  45. 

The  Syndical  Chamber,  or,  when  there  is  no  Syndical  Chamber, 
the  Tribunal  of  Commerce,  is  always  authorized  to  use,  in  deter- 
mining values,  the  method  of  procedure  recorded  in  paragraph 
three  of  Article  70. 

Art.  46. 

These  negotiations  have  no  bearing  save  on  the  quantities, 
without  any  specification,  either  by  numbers  or  otherwise,  of  the 
shares  involved. 
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Art.  54. 

Save  specification  to  the  contrary,  any  broker  who  carries  out 
a  transaction,  is  directly  responsible  for  the  fulfilment  of  the  same 
to  the  broker  with  whom  he  has  nesotiated. 


INSIDE  REGULATION. 


Art.  62. 

The  broker  making  an  offer  must  specify  at  what  price  he  offers ; 
the  broker  who  bids  must  specify,  in  answering,  at  what  price  he 
bids. 

When  a  transaction  has  been  made,  each  broker  is  entitled  to 
demand  by  whom,  and  with  whom,  it  has  been  made. 

Art.    63. 

When  it  is  found  that  some  mistake  has  occurred  in  a  transac- 
tion between  two  brokers,  the  responsibility  must  be  shared  be- 
tween them ;  but  any  transaction  subscribed  to  by  a  broker,  and 
not  subscribed  to  by  his  confrere,  implicates  the  subscriber  alone. 

Art.   64. 

Brokers  are  forbidden  to  engage  in  any  operation  on  behalf  of 
a  person  who  is  personally  interested  in  the  office  (or  seat)  of 
one  of  their  confreres  or  in  the  ofiices  of  the  Syndical   Chamber. 
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DELIVERIES  AND  PAYMENT— GENERAL  REGULATIONS. 


DECREE. 


Art.  47. 

Brokers,  in  dealing  with  each  other,  handle  only  shares  made 
out  to  bearer,  except  in  the  case  of  shares  that,  by  provision  of 
law,  or  by  regulations  made  wlien  they  are  enacted,  are  rendered 
"  registered,"  and  other  shares  tliat  are  specially  determined  by 
the  regulations  laid  down  in  Article  82. 

Art.  48. 

A  broker  who  has  negotiated  a  stock  that  is  irregular,  amor- 
tized, having  objectionable  features  about  it  or  figuring  in  the  Offi- 
cial Bulletin  of  Protested  Stocky  is  under  obligations,  in  addition  to 
damages  if  they  are  established,  to  deliver  other  stock  not  less 
than  three  days  after  demand  therefor  has  been  made  upon  him. 

Art.    50. 

The  starting-point  of  the  holding  by  the  buyer  of  stocks  nego- 
tiated is  determined,  as  the  case  may  be,  by  the  regulations  laid 
down  in  Article  82,  subject,  however,  to  the  modifications  made 
by  the  Minister  of  Finance  in  regard  to  the  negotiation  of  income 
funds  and  other  state  funds. 

Art.  52. 

Delays  in  delivery,  in  acceptation  and  in  payment,  whether  af- 
fecting the  brokers  among  themselves,  or  affecting  the  relations 
between  the  brokers  and  their  commissioned  agents,  are  settled 
by  the  regulations  laid  down  in  Article  82. 

Art.  55. 

If,  in  deliberate  disregard  of  all  right,  the  delivery  or  payment 
is  not  effected  by  the  broker  within  the  lime  allowed,  the  endorser 

80 
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may,  after  taking  the  regular  legal  steps  in  the  matter,  serve  due 
notice,  within  twenty-four  hours,  of  his  action  to  the  Syudical 
Chamber. 

On  receiving  this  notification,  the  Syndical  Chamber  takes,  so 
far  as  the  member  is  concerned,  such  measures  as  are  needed  to 
complete  the  transaction.  If  need  be,  it  executes,  of  its  own  ini- 
tiative, the  intentions  of  the  endorser,  on  the  account  and  at  the 
risk  and  peril  of  the  defaulting  broker.  It  cannot  take  any  other 
action,  save  by  making  formal  declaration  of  the  situation,  within 
two  weeks,  before  the  president  of  the  Tribunal  of  Commerce. 

In  Stock  Exchanges  having  more  than  forty  brokers,  the  Syn- 
dical Chamber  cannot  refuse  to  accept  responsibility  for  a  de- 
faulting member,  so  far  as  there  is  any  limitation  placed  by  the 
total  value  of  the  Company's  seats  (or  offices),  reckoned  accord- 
ing to  the  latest  statistics,  the  common  fund  and  the  bonds. 


\ 


Art.  56. 


When  the  Syndical  Chamber  takes  cognizance  of  the  fact  that 
a  broker  has  stopped  carrying  out  the  contracts  to  which  he  is 
bound  to  his  fellow-members,  these  contracts  are  executed  in 
accordance  with  the  conditions  laid  down  in  Article  82,  taking  as 
a  basis  the  average  listing  of  the  day  they  are  recorded.  Any 
accruments  which  this  liquidation  may  cause  in  favor  of  the 
defaulting  broker  cannot  be  levied  on  until  he  is  square  witli  his 
previous  operations. 

Endorsers  are  granted  by  the  provisory  administrator  full  dis- 
cretionary power  to  take  immediate  action  about  the  liquidation 
of  their  contracts  in  accordance  with  the  conditions  herein  speci- 
fied and  the  retention  of  their  position  with  the  defaulting  broker, 
with  such  reservations  as  are  specified,  in  the  case  of  Exchanges 
having  more  than  forty  members,  in  the  regulations  of  the  third 
paragraph  of  Article  55. 


PRIVATE    REGULATION. 


Art.  25. 

All  stocks,  save  registered  ones,  are  negotiated  between  brokers 
in  their  own  names,  except  French  rentes. 
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Art.  26. 

The  client  has  always  a  right  to  demand  a  memorandum  of 
sales. 

Art.  27. 

In  regard  to  stock-exchange  transactions  where  there  is  a  de- 
mand for  delivery  between  brokers  as  a  result  of  cash  sales,  it 
must  be  on  the  same  da}'. 

For  deliveries  in  liquidation,  demand  may  be  made  during  any 
part  of  the  following  day. 

Art.  28. 

Brokers  may  refuse  to  make  any  special  deliveries,  save  in  the 
case  of  stock  that  is  provided  for  by  Aiticle  51  of  the  decree  of 
October  7,  1890. 

Art.  29. 

In  the  case  of  stocks  that  are  negotiated  on  a  cash  basis  only, 
the  coupon  is  to  be  detached  on  the  day  of  payment  at  the  stock 
excliange. 

In  the  case  of  stocks  that  are  negotiated  on  time,  French  gov- 
ernment funds  excepted,  wlien  the  falling  due  of  the  coupon 
happens  to  coincide  either  with  the  day  of  repoiise  (buyer's  dec- 
laration) or  one  of  the  settlement-days,  the  detachment  of  the 
coupon  shall  take  place  on  the  last  of  these  settlement-days. 

On  the  other  hand,  it  occurs  on  the  expiration  day  when  the 
putting  on  sale  happens  to  begin  between  two  liquidations  (or 
settling-days) . 

Art.  30. 

At  each  detachment  of  a  coupon  representing  value,  for  which 
the  exchange  varies,  the  Syndical  Chamber  fixes  the  price  at  which 
the  coupons  are  to  be  reckoned,  using  as  a  basis  the  average  rate 
of  exchange  that  has  prevailed  during  the  eight  days  preceding 
the  detachment  of  the  coupon. 

This  scale  being  once  settled  on,  a  notice  signed  by  the  Trustee 
and  setting  forth  the  price  agreed  upon  is  posted  in  the  private 
room  of  the  company  and  in  tlie  interior  of  the  stock  exchange. 
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Art.   31. 

Save  by  authorization  of  the  Syndical  Chamber,  no  stock  can 
be  negotiated  unless  it  has  at  least  one  coupon  attached. 

Art.  32. 

A  coupon  that  has  become  due  and  remains  unpaid,  must  stay 
attached  to  the  stock  unless  the  Syndical  Chamber  decides  to  the 
contrary. 

Art.  33. 

Stocks  of  which  one  or  more  coupons  bear  numbers  different 
from  the  shares  to  which  they  are  attached  may  be  refused  by 
the  buyer. 

Art.   34. 

If,  in  a  delivery  of  French  stocks,  the  first  coupon  to  mature 
has  been  detached,  it  may  be  replaced,  but  only  in  the  month 
preceding  its  maturing,  by  its  value  in  specie,  with  the  reserva- 
tion that  the  buyer  is  entitled  to  an  indemnity  in  case  he  can 
demonstrate  that  this  method  of  settlement  has  worked  to  his 
injury  and  detriment. 

Art.   35. 

Foreign  stocks  may  be  refused  if  they  have  not  the  proper 
coupon  annexed. 

Art.  36. 

Payment  must  be  made  by  the  buying  broker  on  delivery  of 
the  stock  either  to  the  bearer  or  to  his  representatives,  even  if 
the  stock  is  turned  over  before  the  legal  period  has  elapsed. 

In  default  of  payment  on  presentation  of  the  shares,  the  re- 
sale of  said  shares  may  be  effected  on  the  same  day,  without 
posting,  by  the  Trustee  or  an  acting  associate,  on  request  of  the 
selling  broker. 

Art.   38. 

Delays  resulting  from  the  interpretation  of  Articles  37,  45, 
59  and  60  of  the  i)resent  regulation  must  be  extended  one  day 
when  there  is  a  question  of  delivery  or  payment  demanded  of  a 
broker  by  his  client. 
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Art.  39. 

When  a  broker,  as  a  result  of  embarrassment  in  his  business,  is 
compelled  to  leave  the  floor,  the  Trustee  (Syndic)  immediately 
notifies  the  Syndical  Chamber  and  the  Company  of  the  fact,  and 
enjoins  ui)on  all  brokers  who  have  had  business  dealings  with  the 
embarrassed  confrere  to  send  to  the  Syndical  Chamber  a  state- 
ment of  his  relations  with  them. 

They  must  without  delay,  liquidate  all  engagements  entered 
upon,  whether  on  time  or  on  cash  basis,  and  the  written  en- 
gagements are  recorded  as  average  quotations,  time  transactions 
or  cash  transactions,  on  the  day  settled  by  the  decree  of  Octo- 
ber 7,  1890. 

If  the  defaulting  broker  is  a  purchaser  ot  jyrimes  (options), 
they  resell  2J>'i>ni'>'i  (options)  as  to  the  same  kind  of  securities. 
These  resale  transactions  are  effected  in  accordance  with  the  reg- 
ular day's  quotations  of  options  as  to  the  same  kind  of  securi- 
ties and  maturing  at  the  same  time,  it  being  understood,  however, 
that  such  resales  are  not  made  under  conditions  inferior  to  what 
was  originally  specified.  All  options  of  which  the  defaulting 
broker  is  a  buyer,  and  which  are  not  resold  under  the  conditions 
here  laid  down,  are  relinquished  by  him.  For  options  resold,  on 
the  other  hand,  rejjonse  (buyer's  declaration  to  avail,  or  not,  of 
option)  takes  place  when  they  fall  due. 

If  the  defaulting  broker  is  a  seller  of  primes  (options)  they 
buy  in  options  of  the  same  kind,  and  falling  due  at  the  same 
time.  These  operations  are  carried  out  in  accordance  with  the 
average  market  price  of  options  for  that  day,  and  the  reponse 
(buyer's  declaration)  is  settled  by  paying  or  receiving  differences 
at  the  maturity  of  the  transactions. 

If  at  the  time  of  7-eponse  (buyer's  declaration)  under  the  con- 
ditions provided  for  in  the  two  preceding  paragraphs,  a  part  of 
the  options  are  taken  up  and  a  part  are  relinquished,  operations 
thus  consolidated  must  be  settled  by  one  closing  operation  of  the 
opposite  kind,  and  these  operations  are  subject  to  the  average 
market  price  for  closed  bargains. 
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INSIDE  EEGULATION. 


Art.   119. 


The  owner  of  a  share  that  has  come  out  at  the  drawing  cannot 
deliver  it  on  or  after  the  day  of  the  drawing. 

Art.   120. 

The  broker  who  has  satisfied  the  obligation  imposed  on  him  by 
article  48  of  the  decree  of  October  7,  1890,  then  proceeds  to  avail 
himself  of  his  recourse  against  the  person  who  delivered  the  share 
to  him,  and  the  latter  does  likewise,  and  so  on  until  the  original 
holder  who  first  put  the  share  on  the  market  is  reached. 

Art.   121. 

A  broker  who  has  been  declared  responsible  to  his  colleague 
must  indemnify  the  latter  for  all  outlays  he  has  made,  including 
the  fees.  He  is  in  this  respect  personally  responsible  ;  he  exer- 
cises his  recourse,  at  his  risk  and  peril,  against  his  own  client. 
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DELIVERY  AND  PAYMENTS— REGISTERED  SECURITIES  AND 
TRANSFERS. 


DECREE. 


Art.  49. 

Brokers  may  can-y  out  in  their  own  name,  under  the  designa- 
tion of  "  order  transfers  "  provisional  transfers.  These  transfers 
are  to  be  regarded  as  provisional  only  for  a  period  of  ten  days, 
and  after  that  they  are  to  be  regarded  as  having  been  definitively 
negotiated  by  tlie  broker. 

If,  before  the  expiration  of  this  period,  the  buying  broker  has 
given  due  notice  to  the  emitting  establishment,  by  a  formally  re- 
corded act,  of  the  name  of  his  client,  the  transfer  effected  in 
the  name  of  this  broker  shall  be  regarded,  from  the  moment 
when  the  transfer  shall  have  been  made  in  the  name  of  the  client 
thus  designated,  as  never  having  occurred  at  all. 

Transfers  may  be  carried  out  even  to  the  benefit  of  brokers 
who  hold  sellers'  rights. 
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CASH  SALES— OPERATIONS-DELIVERY— EXTENSION  OF  DE- 
LIVERY. 


DECREE. 


Art.  58. 

A  broker  is  entitled  to  demand  that  any  one  doing  business 
with  him  shall  pass  over,  before  startuig  on  negotiations,  the 
stocks  he  is  to  dispose  of,  or  the  cash  equivalent  of  them. 

Art.  59. 

In  cases  where,  after  notice  in  registered  letter,  the  broker's 
client  has  not  within  three  days  after  the  sending  of  this  letter, 
duly  delivered  either  the  stock  accompanied  by  a  declaration  of 
transfer  if  need  be,  or  else  the  funds  sutHcient  to  cover  the  amount 
of  the  operation  and  accompanied  by  his  acknowledgment,  the 
broker  has  a  right  to  go  ahead  at  the  risk  and  peril  of  his  cus- 
tomer and  buy  any  similar  shares  or  dispose  of  stocks  of  the 
same  value. 


PRIVATE  REGULATION. 


Art.  40. 

Stocks  made  out  to  bearer  or  transmitted  by  endorsement,  and 
negotiated  on  a  cash  basis,  must  be  deUvered  by  the  selling  agent 
before  the  tenth  Bourse  meeting  following  that  of  the  negotia- 
tion. 

If  the  delivery  does  not  take  place,  the  buying  broker,  before 
the  eleventh  Bourse  (or  stock-exchange  meeting)  must,  under 
the  penalties  prescribed  in  Article  23  of  the  decree  of  October  7, 
1890,  post  his  selling  agent. 

This  posting  takes  place  in  an  open  manner  in  a  spot  in  the 
stock-exchange  accessible  to  the  public. 
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It  remains  posted  for  thi'ee  stock-exchange  meetings.  At  the 
fourteenth  stock-exchange  meeting  following  that  of  its  negotia- 
tion, the  Syndical  Chamber  takes  steps  for  the  official  repurchase. 

Art.  41. 

All  funds  coming  from  the  sale  of  stock  to  bearer,  or  transmis- 
sible by  endorsement,  must,  when  the  stocks  are  delivered  to  the 
bearer  or  duly  endorsed,  be  placed  at  the  disposal  of  the  endorsee 
the  day  after  they  are  negotiated,  or  if  they  are  not  delivered 
until  after  negotiation,  the  day  following  when  they  are  deliv- 
ered to  the  broker. 

Stocks  accruing  from  the  purchase  of  shares  to  the  bearer,  or 
transmissible  by  endorsement,  must  be  in  possession  of  the 
broker  who  has  ordered  them,  on  the  day  following  delivery  to  the 
buying  agent,  and,  at  the  very  latest,  not  later  than  the  fifteenth 
exchange  meeting  after  that  when  the  negotiation  occurs. 

These  delays  having  elapsed,  clients  may  take  refuge  in  the 

provisions  laid  down  in  Article  55  of  the  decree  of  October  7, 

1890. 

Art.  42. 

The  negotiation  of  stock  that  is  transmissible  by  transfer  is 
subject  to  the  following  regulations  : 

A  broker  buying  shares  that  are  subject  to  transfer  gives  to  the 
seller,  before  the  fifth  exchange  meeting  following  the  day  when 
the  tiansAction  occurs,  a  memorandum  setting  forth  the  baptismal 
and  family  names  of  all  parties  concerned  in  the  transfer,  or  the 
conditions  in  case  thei'e  are  any. 

In  case  the  names  and  conditions  have  not  been  duly  recorded 
in  the  time  allowed,  the  seller  has  a  right  to  file  before  the  Syndi- 
cal Chamber  the  names  of  the  shares  and  the  transfer  sheet, 
signed  in  due  form  by  his  buying  partner,  and  the  Chamber  shall 
require  of  the  latter  an  immediate  delivery  of  the  names  or  a 
special  record  of  acceptation  if  necessary. 

The  sheet  certifying  acceptation  must  be  delivered  within 
twenty-four  hours  to  the  Syndical  Chamber,  which  proceeds  ex 
officio  to  the  transfer  and  demands  the  amount  involved,  requir- 
ing the  buying  broker,  however,  to  take  the  measures  and  avail 
himself  of  the  recourses  laid  down  in  Article  49  of  the  decree  of 
October  7,  1890. 
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Art.  43. 

Transfer  takes  effect  by  the  act  of  the  selling  broker. 

It  must  be  filed  at  the  latest  the  next  day  after  the  record  of 
names  and  takings,  and  the  stock  must  be  turned  over  to  the  buy- 
ing broker  the  next  day  after  the  consummation  of  the  transfer. 

At  the  fifteenth  bourse  meeting  following  that  when  the  ne- 
gotiation is  made,  the  buying  broker  may  post  the  name  of  his 
selling  confrere.  The  resale  may  take  place  at  the  third  bourse 
meeting  following  that  when  the  posting  occurs,  and  if  the  pay- 
ing of  a  note  is  postponed  it  must  be  attended  to  by  the  respon- 
sible broker  at  his  risk  and  peril. 

These  postponements  are  extended  eight  days  in  the  case  of 
insurance  company  stocks,  the  new  holders  of  which  must,  in  ac- 
cordance with  the  regulations,  be  duly  admitted  by  the  adminis- 
tration board. 

In  all  cases  where  there  is  a  transfer  of  stock  the  selling  broker 
must  deliver  to  his  buying  confrere  the  stock  duly  made  out  in 
thelatter's  name,  at  the  vei-y  latest  not  three  days  after  the  trans- 
fer is  made.  Any  violation  of  this  rule  is  submitted  to  the  Syndical 
Chamber,  which  may  impose  on  the  selling  broker  a  fine. 

Art.  44. 

All  funds  from  the  sale  of  stock  that  is  negotiable  by  means  of 
transfer  must  be  at  the  disposal  of  the  person  ordering  that  trans- 
fer, the  day  following  that  when  the  transfer  is  made. 

Shares  dei'ived  from  the  purchase  of  stock  by  transfer,  must, 
unless  it  is  a  case  of  insurance  company  stock  for  which  an  ad- 
ditional delay  of  eight  days  is  granted,  be  at  the  disposal  of  the 
person  ordering  the  same  the  day  following  delivery  to  the  buy- 
ing broker,  and,  at  the  very  latest,  at  the  twentieth  board  meet- 
ing after  the  negotiation. 

These  periods  having  elapsed,  clients  may  fall  back  on  the 
measures  provided  in  Article  55  of  the  decree  of  October  7,  1890. 


INSIDE  BEGULATIOIT. 


Art.   71. 
Brokers  are  required  to  give  each  other,  in  the  execution  of  all 
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cash  operations,  engagements  on  unstamped  paper  (blue  for  sales 
and  red  for  purchases)  which  are  exchanged  before  the  following 
bourse  meeting. 

Akt.    72. 

Deliveries  of  shares  between  brokers  are  accompanied  by  mem- 
orandums, which  are  subject  to  a  slight  stamp  tax  accruing  to  the 
benefit  of  the  treasury  of  the  Syndical  Chamber. 

The  stock  delivered  must  be  designated  by  its  nature,  amount, 
value  and  period  of  falUng  due,  all  this  being  duly  set  forth  in 
the  memorandum  of  delivery,  and  payments  are  made  on  presen- 
tation of  this  memorandum  duly  signed. 

Art.  73. 

In  cases  where,  at  the  same  stock-exchange  meeting,  negotia- 
tion of  stock  of  the  same  nature  occurs  at  the  same  price  be- 
tween two  different  brokers  but  at  different  times,  the  seller  can 
regulate  each  transaction  separately  if  the  parties  have  come  to 
an  agreement  upon  this  point. 

Art.  74. 

Cash  operations  between  brokers  must  be  regulated  by  the  ex- 
change of  green  vouchers  or  clearance  checks,  and  not  by  the 
payment  of  a  simple  difference. 

Art.  122. 

A  broker  who  has  sold  a  stock  the  transfer  of  which  does  not 
require  acceptation  may  transfer  it  in  the  name  of  his  buying 
confrere  the  next  day  after  the  negotiation. 

A  broker  who  sells  transmissible  shares  by  transfer  has  always 
a  right,  in  order  to  expedite  the  settling  of  a  transaction,  to 
refuse  to  make  any  transference  to  names  other  than  that  of  his 
selling  partner. 

Art.   123. 

If  a  broker  buying  stocks  that  are  transferable  requests  his 
selling  confrere  to  accept,  instead  of  the  names  and  specifica- 
tions furnished  by  him,  names  and   specifications   furnished  by 
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another  broker  to  whom  he  would  in  turn  be  obliged  to  transfer 
the  same  stock,  the  seller  has  a  right  to  present  the  delivery  and 
to  demand  payment  directly  of  the  broker  with  whom  he  has  con- 
tracted. 

He  may,  if  he  prefers,  make  the  delivery  to  a  broker  who  has 
been  delegated  to  him,  while  preserving  his  right  in  regard  to 
the  payment  of  the  price  of  the  sale,  against  the  direct  buyer. 

In  this  case  the  price  that  he  receives  is  reckoned  as  partial 
compensation  for  intermediate  transactions. 

Art.  124. 

Deliveries  and  payments  between  brokers  occur  on  all  bourse 
days  between  nine  o'clock  in  the  morning  and  one  o'clock  in  the 
afternoon. 

Art.  125. 

All  checks  drawn  by  them  on  the  Bank  of  France  must  be 
cashed  there  on  the  same  day. 

Art.   126. 

Deliveries  of  specie,  notes  or  checks  on  the  Bank  are  forbid- 
den between  brokers  unless  they  can  be  received  personally  by 
the  one  to  whom  they  are  made  out  or  his  authorized  representa- 
tive. 

Art.  127. 

In  payment  for  cash  deliveries,  which  occur  every  forenoon  in 
the  delivery  hall  of  the  Syndical  Chamber,  brokers  render  them- 
selves responsible  for  the  obligations  that  they  or  their  repre- 
sentatives may  have  signed. 

Art.  128. 

These  written  obligations  are  delivered  by  the  Syndical  Cham- 
ber, and  paid  in  the  same  way  as  the  stamps  of  the  common 
treasury.  They  must  be  made  out  in  advance  in  a  uniform  style 
by  each  one  of  the  three  parties  who  subscribe  to  them. 

They  are  turned  over,  as  fast  as  they  are  delivered,  to  the  ac- 
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count-current  office,  and  this  office  duly  records  them  to  the 
credit  and  debit  of  each  broker. 

Art.  129. 

The  clearance-amount  resulting  from  the  balancing  of  each 
broker's  account  is  formerly  notified  to  the  latter's  representative, 
who,  if  he  finds  himself  a  debtor  in  his  transactions,  issues  be- 
fore the  close  of  the  meeting  a  check  covering  it  drawn  on  the 
Bank  of  France. 

The  account-cuiTent  office  makes  out  a  list  of  aU  brokers  who 
are  creditors  ;  this  list  is  duly  delivered  by  the  Syndical  Chamber 
to  the  Bank,  backed  up  by  a  check  for  the  whole  amount,  and  the 
account  of  each  broker  is  then  credited  directly  by  the  Bank  of 
France. 

A  special  form  of  document,  made  out  on  yellow  paper,  and 
bearing  the  printed  words  "  Common  Treasury  of  the  Syndical 
Chamber  "  has  been  created  by  the  Bank  of  France  for  the  ex- 
clusive carrying  out  of  the  foregoing  operation. 

Art.   130. 

The  account-current  office  delivers  at  the  same  time  to  every 
broker  a  copy  of  his  account-current  setting  forth  all  the  opera- 
tions of  the  day. 

It  preserves  all  the  vouchers  in  the  case,  so  as  to  be  able  to 
check  them  off  if  need  be,  and  turns  them  over  on  the  following 
day  duly  stamped. 

Art.   131. 

The  same  office  settles  the  general  balance.  It  gets  up  two 
copies  of  it,  one  of  which  is  filed  in  its  archives  after  being  signed 
by  an  acting  associate ;  the  other  is  taken  to  the  bank  the  same 
day  and  returned  by  the  bank  the  next  day  with  a  certification 
setting  forth  that  the  balance  is  in  strict  conformity  with  the 
yellow  vouchers  that  were  presented  to  it  for  the  corresponding 
day. 

Art.   132. 

En-ors  duly  discovered  are  rectified  the  same  evening  or  on 
the  following  day  by  a  certifying  voucher. 
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Art.   133. 

For  deliveries  to  be  made  at  residence,  brokers  must  use  blue 
clearing  checks  on  the  bank  whenever  the  sum  to  be  paid  exceeds 
one  hundred  francs. 
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CASH  SALES— STOCK  THAT  HAS  A  DRAWING  PROYISION, 
OR  ACCRUING  SOME  SPECIAL  ADVANTAGE  OR  HAVING  A 
FIXED   CHARGE. 


DECREE. 


Art.  51. 

The  regulations  provided  in  Aricle  82  establish  the  time  from 
which,  before  each  drawing  of  shares  subject  to  a  drawing  pro- 
vision, shares  that  are  redeemable  by  such  draw'ing  are  not,  un- 
less there  is  a  special  provision  to  the  contrary,  negotiable 
unless  delivered  after  the  drawing. 

In  the  cases  of  shares  the  possession  of  which  entails  a  special 
advantage,  snch  as  a  private  right  to  subscribe  for  the  stock,  or 
a  si)ecial  burden  such  as  an  assessment  to  be  paid,  the  same  reg- 
ulations settle  the  periods  after  which  all  negotiations  are  valid, 
unless  there  is  a  special  provision  to  the  contrary  formally  ex- 
pressed, only  with  stock  that  has  benefited  by  the  said  advan- 
tage, or  that  has  paid  the  assessments. 

These  regulations  also  settle  the  periods  starting  from  which,  in 
case  of  conversion  it  is  understood  that,  save  provision  to  the 
contrary,  the  subsequent  negotiations  are  concerned  with  the  new 
stock  only. 


PRIVATE  REGULATION. 


Art.  45. 

Under  exceptional  circumstances  and  in  derogation  of  the 
provisions  of  the  first  paragraph  of  Article  40,  stocks  made  out 
to  bearer  redeemable  at  drawing  by  lottery,  and  negotiable  be- 
fore the  five  bourse  meetings  preceding  the  drawdng,  must  be 
delivered  over  for  drawing. 

Under  exceptional  circumstances  likewise,  stock  of  nominal 
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value  that  has  been  negotiated  before  the  seven  bourse  meetings 
preceding  tlie  drawing  must  be  transferred  for  the  drawing. 

Stocks  the  possession  of  which  would  entail  a  special  advan- 
tage or  a  fixed  charge,  and  that  would  be  negotiated  before  the 
five  or  six  bourse  meetings  preceding  the  date  announced  as 
marking  the  close  of  the  transaction,  must  be  delivered  and  trans- 
ferred for  that  date. 

It  is  permissible,  during  the  waits  specified  in  tlie  three  preced- 
ing paragraphs,  to  make  private  arrangements  agreeable  to  the 
parties  concerned. 

Art.  46. 

Deliveries  of  stock  that  is  subject  to  a  drawing  must  be  made 
between  the  brokers  at  the  very  latest  not  less  tlian  one  hour  be- 
fore the  drawing. 

In  the  absence  of  the  stock  itself,  brokers  turn  in  their  numbers 
duly  certified. 

The  broker  must,  not  later  than  the  evening  of  the  drawing, 
make  formal  notification  to  his  client  of  the  stocks  bought  on  his 
account,  or  of  the  numbers  of  the  stocks  in  his  name. 

The  delivery  of  stocks  subject  to  a  drawing  must  be  made  by 
the  purchaser  at  the  broker's  treasury,  at  the  very  latest  before 
the  day  preceding  the  di-awing  at  ten  o'clock  in  the  forenoon. 

Art.   72. 

Official  buyings-in  and  sellings-out  may  be  negotiated  even  at 
rates  that  are  not  officially  Usted;  the  same  is  the  case  with  ne- 
gotiations of  stock  involving  a  special  advantage  or  a  fixed  assess- 
ment., said  negotiations  being  agreed  on  between  the  parties. 


Paris  Stock  Exchange.  1281 


CASH   SALES— OFFICIAL  REPURCHASES   AND  RESALES. 


DECREE. 


Art.  53. 

In  default  either  of  the  acceptation  or  of  payment  by  a  buy- 
ing broker,  or  of  delivery  by  a  selling  broker,  the  sale  or  pui-chase 
of  the  stock  negotiated,  may  be,  at  the  request  of  the  broker  who 
was  concerned  in  the  matter,  carried  out  by  the  intermediation 
of  the  Trustee  or  by  an  acting  associate,  at  the  risk  and  peril  of 
the  defaulting  broker. 

All  formalities  and  delays  in  this  official  selling-out  or  buying- 
in,  which  may  be  regulated  by  private  agreement,  are  duly  pro- 
vided for  by  the  regulations  set  forth  in  Article  82. 


PRIVATE    REGULATION. 


Art.  40. 

Stock  made  out  to  bearer  or  transmissible  by  endorsement, 
negotiated  on  a  cash  basis,  must  be  delivered  by  the  seUing  bro- 
ker before  the  tenth  bourse  meeting  following  the  transaction. 

If  delivery  does  not  take  place^  the  buyitig  broker  micst^  be/ore 
the  tenth  bourse  meeting^  j^'^^^  ^^^^  selling  broker,  under  the  penalty 
of  the  application  of  the  measures  specified  in  Article  23  of  the 
decree  of  October  7,  1890. 

This  posting  is  done  in  a  j^lain  and  unmistakable  ma7iner  in  a 
part  of  the  stock  exchange  that  is  accessible  to  the  public. 

The  posted  notice  stays  there  during  three  full  bourse  meetings. 
At  the  fourteenth  bourse  meeting  folloiving  that  of  the  negotiation^ 
measures  are  taken  by  the  Syndical  Chamber  for  the  official  buy- 
ing-in. 

81 
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Art.  36. 

Payment  must  be  made  by  the  buying  broker  in  consideration 
of  the  delivery,  either  to  the  bearer  or  transferred  to  the  name  of 
the  buyer,  even  when  these  shares  are  delivered  before  the  ex- 
piration of  the  customary  delays. 

In  default  of  payment  on  jJi'esentation  of  the  shares,  selling-out 
of  them  may  take  place  that  very  day,  tvithotit  postiiig  of  the  fact, 
by  the  trustee  or  an  acting  associate,  at  the  request  of  the  selling 
broker. 

Art.  37. 

Delivery  of  stocks  resulting  from  an  official  buying-in  must 
take  place  within  twenty-four  hours  in  the  case  of  stocks  made 
out  to  bearer. 

When  it  is  a  case  of  nominal  shares,  these  transferred  shares 
must  be  delivered  to  the  buying  broker  at  the  latest  before  the 
seventh  board  meeting  following  the  buying-in. 

Art.  72. 

Official  buyings-in  and  sellings-out  may  be  negotiated  even  at 
rates  that  are  not  officially  listed  ;  the  same  is  the  case  with  ne- 
gotiations of  stock  involving  a  special  advantage  or  a  fixed 
assessment,  said  negotiations  being  agreed  on  between  the  par- 
ties. 


INSIDE  REGULATION. 


Art.  88. 

A  broker  who  calls  for  repurchase  is  under  obligations  to  ac- 
cept from  his  selling  confrere  whatever  partial  deliveries  the  lat- 
ter may  make  to  him  without  demanding  payment  for  them. 

Art.   89. 

Notice  of  repurchase  or  of  resale  is  given  the  same  evening  by 
the  Syndical  Chamber  to  the  three  brokers  interested  in  the  mat- 
ter ;  engagements  must  be  entered  upon  by  them  the  following 
day,  as  in  the  case  of  ordinary  transactions. 
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A  memorandum  for  each  separate  operation  is  drawn  up  by 
the  Syndical  Chamber.  It  inchides  the  customary  specifications 
and  in  addition  a  brokerage  tax  of  one  tenth  per  cent,  to  be 
turned  into  the  common  treasury.  This  memorandum  is  pre- 
sented to  the  broker  who  presides  over  the  Syndical  Chamber, 
and  who  must  make  good  the  amouut  of  the  brokerage  tax  or 
look  to  his  debtor  for  it. 

Art.   90. 

A  broker  who  has  sold  out  cannot  in  any  case  cause  the  sell- 
ing out  to  involve  a  confrere  who  owes  him  stock  of  the  same 
nature. 
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TIME-BARGAINS— OPERATIONS— DELIVERY— EXTENSION 
OF  DELIVERY. 


DECREE. 


Art.  60. 

Time  negotiations  are  made  under  conditions  of  settlement 
and  at  the  rates  determined  by  the  regulations  provided  in  Ar- 
ticle 82. 

Art.   61. 

The  broker  had  a  right  to  demand,  before  accepting  any  order, 
the  delivery  of  security  for  it,  to  cover  the  account  when  it  ma- 
tures. 

When  this  security  itself  consists  of  stocks,  the  broker  has  a 
right  to  transfer  them,  and  apply  the  price  towards  settlement 
with  his  client,  in  the  case  of  failure  of  delivery  or  payment 
when  due. 

Art.   62. 

When  the  client  has  reserved  to  himself  the  privilege  of  aban- 
doning the  bargain  in  consideration  of  an  option,  the  security  de- 
manded cannot  be  greater  than  the  amount  of  the  option,  the 
broker,  however,  having  a  right  to  require  that  there  be  delivered 
to  him  on  settlement-day,  and  not  later  than  an  hour  agi-eed  on 
beforehand,  as  stated  in  Article  64,  some  supplementary  security. 
Should  the  client  fail  to  meet  this  requirement,  the  broker  has  a 
right  to  liquidate  the  operation  at  the  expiration  of  the  time- 
allowance  granted  to  the  client. 

Art.    69. 

When  the  client  has  not,  on  the  first  day  of  liquidation  of  the 
various  stocks,  and  before  the  exchange,  delivered  to  the  broker, 
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as  the  case  may  be,  the  shares  accompanied  by  the  declaration  of 
transfer  if  that  is  needed,  or  the  funds  accompanied,  if  need  he, 
by  his  acceptation,  the  broker  may  proceed  to  exercise  towards 
the  defaulting  client  the  rights  specified  in  Article  o'J,  without 
making  any  preliminary  requisition  on  him. 

The  rights  of  the  broker  are  the  same  in  regard  to  the  client 
whose  operations  are  w^holly  or  partially  on  a  time  basis,  if  the 
client  does  not  fulfil  his  obligations  before  making  final  liquida- 
tion. 

Art.   59. 

In  cases  where,  after  due  notice  by  registered  letter,  the  client 
has  not,  three  days  after  the  sending  of  this  letter,  deUvered  up 
either  the  stock  accompanied  by  a  declaration  of  transfer,  if  need 
be,  or  else  the  funds  intended  to  make  good  the  amount  of  the 
transaction,  and  accompanied,  if  need  be,  by  his  acceptance,  then 
the  broker  has  a  right  to  proreed  witlioiit  any  further  notice,  at  the 
risk  and  peril  of  his  client,  to  hiuj  similar  stock  or  sell  the  shares 
in  his  possession. 


PRIVATE  REGULATION. 


Art.  47. 

All  time  transactions  must  be  settled  in  full  once  or  twice  a 
month,  according  to  the  amounts  involved,  at  the  dates  and  in 
the  manner  prescribed  in  this  regulation. 

The  company  designates,  on  motion  of  the  Syndical  Chamber, 
the  shares  that  are  liable  to  only  one  liquidation  per  month,  and 
those  that  are  liable  to  a  double  monthly  liquidation. 

Art.  48. 

Time  transactions  cannot  be  extended  over  a  longer  period 
than  the  second  liquidation,  starting  from  the  day  when  the 
bargain  is  concluded. 

Art.  49. 

Negotiations  in  options  can  be  made  for  two  weeks  or  the 
end  of  each  month,  but  in  principle  must  not  exceed  the  term  of 
the  third  liciuidiition  reckoned  from  the  day  when  the  bargain  is 
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struck,  in  the  case  of  shares  liable  to  the  two-week  liquidation, 
nor  exceed  the  second  liquidation  reckoned  from  the  day  when  the 
bargain  is  struck  in  the  case  of  shares  liable  to  the  monthly  liqui- 
dation. 

The  Syndical  Chamber  may  at  any  time,  according  to  the  needs 
of  the  market,  modify  the  conditions  of  option  operations  and 
extend  the  period  when  they  fall  due,  keeping  always  within  the 
limits  that  it  regards  necessary. 

Art.  50. 

On  the  last  bourse  day  preceding  settlement,  at  half  past  one, 
the  brokers  must  make  a  formal  declaration  to  each  other  stating 
whether  the  option  operations  have  become  valid  bargains  or 
the  option  has  simply  been  paid. 

Art.  51. 

The  Syndical  Chamber  decides  the  quotations  and  the  multiples 
involved  in  negotiations  of  time-bargains. 

Art.   64. 

The  broker  must  have  at  the  disposal  of  the  client,  on  the  day 
after  the  closure  of  liquidation,  either  the  funds  or  the  stock  it- 
self, if  the  operations  involve  shares  made  out  to  bearer. 

In  the  matter  of  stock  that  is  negotiated  only  nominally,  such 
stock  must  be  put  at  the  disposal  of  the  client  the  day  of  the  fourth 
bourse  after  the  closm-e  of  liquidation. 


INSIDE  REGULATION. 


Art.   75. 


Time  bargains  are  executed  in  sums  of 
2,500 
2,250 
2,000 
1,500 
etc.,  for  every  twenty-five  shares  of  P'rench  or  foreign  securities. 


Paris  Stock  Exchange.  1287 

Art.   76. 

Brokers  are  requii'ed  to  give  each  other  mutually,  iu  the  execu- 
tion of  time  operatious,  pledges  stamped  by  the  board  of  the  com- 
mon fund  and  signed  by  a  broker  or  by  his  representative.  These 
pledges  are  exchanged  before  the  bourse  following  that  of  the  op- 
erations. 

In  the  case  of  shares  to  the  value  of  100  francs  or  more,  the 
pledges  are  simply  printed  on  ordinary  paper  and  do  not  require 
the  stamp  of  the  common  treasury. 

Art.  77. 

Option  bargains  become  binding  bargains  when  the  buyer  de- 
clares that  he  intends  to  close  the  bargain. 

Art.  78. 

Immediately  after  the  t'ejjonse,  or  buj-er's  declaration  of  op- 
tions, brokers'  head-clerks  meet  in  their  private  room  to  check 
off  all  business  that  is  affected  by  the  reponse. 

Art.   79. 

Option  transactions  can  be  entered  upon  for  the  following  day, 
as  well  as  for  two  weeks  or  the  end  of  the  month,  but  must  not 
extend  beyond  the  term  of  the  fom'th  liquidation  starting  from 
the  day  when  the  bargain  is  concluded,  so  far  as  concerns  the 
stock  submitted  to  the  two-week  liquidation  nor  beyond  the  second 
liquidation  starting  from  the  day  when  the  bargain  is  concluded 
so  far  as  concerns  the  stock  submitted  to  the  monthly  liquidation. 

The  reponse  of  options  takes  place  every  day  at  two  o'clock, 
except  on  the  day  before  liquidation,  when  it  takes  place  at  half 
past  one. 

Other  varieties  of  options,  such  as  options  on  a  fall,  and  put 
and  call  options  are  likewise  authorized  ;  they  may  be  listed  in  the 
second  part  of  the  Bulletin  of  Quotations  under  the  heading  used 
to  designate  time-bargains. 


1288  Rules  and  Resulatioiis  of  the 


TIME-BARGAINS— STOCK  THAT  HAS  A  DRAWING  PROVISION, 
OR  ACCRUING  S03IE  SPECIAL  ADVANTAGE  OR  HAVING  A 
FIXED  CHARGE. 


DECREE. 


Art.  51. 

The  regulations  provided  iu  Article  82  determine  the  period 
after  which,  before  each  drawing,  shares  that  are  redeemable  by 
being  drawn  by  lot,  are  not,  unless  there  is  a  formal  agreement 
to  that  effect,  negotiable  save  with  the  provision  of  delivery  after 
the  drawing. 

In  the  case  of  stocks  the  possession  of  which  involves  a  partic- 
ular advantage  such  as  the  piivileged  right  of  subscription,  or 
involves  a  fixed  charge  such  as  the  levying  of  an  assessment,  the 
same  regulations  determine  the  periods  after  wiiich  there  can  be 
no  negotiation,  without  formal  agreement  save  in  shares  that 
have  benefited  by  the  advantage  specified  or  have  satisfied  the 
obligations. 

These  regulations  determine  likewise  the  periods  after  which, 
in  case  of  conversion,  the  negotiation  cannot  be  carried  on,  un- 
less there  is  a  special  agreement  to  the  contrary,  save  with  new 
stock. 


PRIVATE  REGULATION. 


Art.   52. 

In  the  matter  of  shares  that  are  redeemable  by  means  of  a 
drawing  by  lot,  if  the  drawing  takes  place  on  settlement-day, 
after  the  delivery  of  the  shares  to  the  Syndical  Chamber,  the  re- 
cording of  the  titles  of  the  shares  in  the  broker's  books,  after 
the  delivery  made  by  the  Syndical  Chamber  shall  put  the  client 
in  regular  possession  of  his  stock,  and  he  will  have  a  right  to  call 
Immediately  for  the  duly  certified  numbers  of  the  shares.     If  he 
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does  not  avail  himself  of  this  privilege,  these  numbers  shall  be 
addressed  to  him  on  settlement-day. 

If  the  drawing  is  to  take  place  the  next  day  or  the  following 
days,  the  broker  must,  on  delivery  day,  and  by  all  means  before 
the  drawing  occurs,  address  to  his  client,  in  the  absence  of  the 
shares  themselves,  the  numbers  of  their  titles. 

In  the  matter  of  stock  the  possession  of  which  involves  a  spe- 
cial advantage  or  a  fixed  charge,  the  Syndical  Chamber  shall  de- 
termine, on  the  day  after  the  operation  has  been  announced,  the 
conditions  according  to  which  the  negotiations  for  conveying  the 
stock  shall  be  carried  out. 
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TIME- BARCJAINS— DISCOUNTS. 


DECREE. 


Art.   63. 

The  buyer  has  always  the  option  to  have  delivered  to  him  in 
advance,  by  means  of  discount,  the  stocks  negotiated  by  him 
"whether  he  has  bought  outright  or  on  option.  The  discounts 
give  rise  to  an  anticipatory  liquidation  the  conditions  of  which 
are  fixed  by  the  regulations  provided  in  Article  82. 

In  no  case  cati  any  one  who  had  benefited  by  an  advantage  to 
make  a  delivery  in  backwardation  use  this  permission  to  get  a 
discount. 


PRIVATE    REGULATION. 


Art.    53. 

The  buying  broker  who,  in  the  terms  of  Article  63  of  the  de- 
cree of  October  7,  1890,  uses  the  right  of  discount,  notifies  the 
selling  agent  thereof,  before  the  opening  of  the  bourse,  by  means 
of  a  written  notice  certified  to  1  )y  the  Trustee  or  one  of  his  associates 
and  posted  on  a  blackboard  in  tlie  company's  private  office. 
This  notice  determines  the  nature,  tlie  amounts  concerned  in  the 
transaction  and  the  date  of  the  operation. 

It  must  be  made  out  in  accordance  with  the  blank  form  drawn 
up  by  the  Syndical  Chamber,  and  if  not  so  made  out  visa  is  re- 
fused. 

The  discounter  must  be  amply  supplied  in  advance  with  the 
f nnds  intended  for  the  payment  of  the  amounts  discounted.  He 
turns  over  the  total  amount  into  the  common  treasury  which 
delivers  to  him  a  receipt  for  it  and  carries  it  to  his  credit  in  a 
special  account. 

The  visa  is  not  granted  until  the  receipt  is  produced,  accom- 
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panied  if  neecl  be,  by  the  acceptation  sheets  for  the  stocks  trans- 
missible by  transfer  and  thus  requiring  the  buyer's  acceptance. 
The  discount  can  take  place  after  the  fourth  bourse  following 
that  of  the  liquidation  of  the  stock. 

Art.   54. 

The  discount  posted  may  be  transmitted  from  broker  to  bro- 
ker in  the  smallest  fractions  authorized  for  time-bargains.  This 
circulation  lasts  until  half  past  two. 

Art.  55. 

Discount  by  posting  is  qualified  as  direct  for  the  first  party 
discounted ;  it  becomes  indirect  in  the  case  of  the  later  parties 
discounted. 

Art.    56. 

All  compensation  accepted  during  bourse  hours  carries  neces- 
sarily with  it  the  right  of  indirect  discount  that  same  day. 

Art.  57. 

The  broker  who,  as  the  result  of  the  circulation  specified  in 
Articles  54  and  55,  finds  himself  the  last  party  discounted,  must 
make  the  delivery  of  the  stock  to  the  discounting  broker  within 
the  period  provided  in  Article  60. 

Art.  58. 

The  payment  for  the  stock  discounted  is  made  by  means  of  a 
check  drawn  by  the  discounter  on  the  common  treasury,  to  the 
profit  of  the  broker  making  the  delivery;  it  must  be  accompanied 
by  the  receipt,  and  it  involves  settlement  from  the  funds  that 
figure  to  the  credit  of  the  special  account  of  the  discounting 
broker. 

Art.   59. 

The  differences  resulting  from  the  transmission  of  the  discounts 
are  demandable  the  next  day  after  posting,  before  bourse  hours. 

Art.   60. 
Stocks  or  securities  discounted,  whether  to  bearer  or  capable 
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of  circulating  by  way  of   transfer,  must  be  delivered  within  the 
following  periods : 

At  the  fifth  bourse  meeting  at  the  latest,  reckoned  from  that  of 
the  discount,  in  the  case  of  all  stock  to  bearer  or  capable  of  cir- 
culating by  way  of  transfer  without  need  of  acceptance. 

At  the  seventh  bourse  at  the  latest,  reckoned  from  that  of  the 
discount,  in  the  case  of  stock  capable  of  circulating  by  way  of 
transfer  and  that  needs  the  buyer's  accei)tance. 

At  the  sixth  bourse  or  at  the  eighth  bourse  as  the  case  may  be, 
the  discounted  party  may  be  posted  and  the  repurchase  may  take 
place  at  the  following  bourse  through  the  instrumentality  of  the 
acting  associate,  on  the  account  and  at  the  risk  of  the  party  dis- 
counted. 

Art.  61. 

In  discounts  of  stocks  the  coupons  of  which  have  been  de- 
tached since  the  negotiation,  the  amount  of  these  coupons  must 
be  deducted  from  the  figures  regulating  the  transaction. 

Art.   62. 

In  order  to  be  entitled  to  the  benefit  of  a  drawing,  subscrip- 
tion or  advantage  of  any  kind,  the  discounter  must  have  posted 
the  party  discounted  at  the  very  latest  : 

1°.  At  the  sixth  bourse  meeting  preceding  the  day  of  the 
drawing,  the  closure  of  subscri|)tion,  etc,  when  what  are  involved 
are  stocks  to  bearer  or  transmissible  by  indorsement. 

2°.  At  the  eighth  bourse  preceding  the  day  of  drawing,  closure 
of  subscription,  etc.,  when  what  are  involved  are  stocks  that  can 
circulate  by  transfer  only. 


INSIDE  REGULATION. 


Art.   80. 

The  broker  exercising  the  right  of  discount  must  cause  to  have 
indorsed  by  a  member  of  the  Syndical  Chamber,  at  the  same 
time  as  the  posted  notice,  two  tickets  bearing  his  full  name,  one 
of  them  provisional  and  the  other  definitive,  and  each  of  them 
repeating  the  specification  set  forth  in  the  posted  notice. 
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These  tickets  can  be  made  out  only  for  the  smallest  quantity 
of  stock  authorized  for  time-bargains. 

The  provisional  ticket  must  be  delivered,  on  the  same  day  as 
the  posting,  to  the  selling  broker. 

Art.   81. 

Every  day,  after  bourse  hours,  the  broker's  clerks  meet  in  their 
private  room  to  exchange  with  each  other  the  provisional  discount 
tickets,  making  upon  them  regularly  the  indorsement.  Each  of 
them  preserves  a  memorandum  of  the  prices,  so  as  to  be  enabled 
to  make  memorandum-books  of  the  difference  in  the  rate  of  ex- 
change, and  duly  to  show  these  differences  the  following  morn- 
ing. Next  day,  before  bourse  hours,  the  last  holder  of  the  pro- 
visional discount  tickets  gives  them  to  the  discounting  broker  in 
exchange  for  the  definitive  name-tickets,  which  are  handed  over 
by  the  last  holder  at  the  same  time  as  the  acceptation-sheets 
of  transfer,  if  there  are  any. 

The  definitive  names  alone  must  be  inscribed  in  the  memoran- 
dum-book of  the  delivery  of  stock. 

As  an  exception  to  this  rule,  stocks  to  bearer  or  transmissible 
by  endorsement  may  be  delivered  the  next  day  after  the  discount, 
on  presentation  of  the  provisional  names. 

Art.  82. 

When  the  clerk  of  a  discounted  broker  is  not  present  at  the 
circulation  of  the  provisional  names  or  refuses  to  receive  them, 
these  names  are  deposited  with  the  Syndical  Chamber,  which 
immediately  notifies  the  last  party  discounted. 

The  broker  who  deposits  must,  on  his  side,  give  notice  to  his 
own  discounted  party,  so  that  the  latter  may  withdraw  the  defin- 
itive names  before  the  next  bourse. 

Art.  83. 

In  case  the  definitive  names  are  not  demanded  by  the  original 
discounting  broker  before  the  bourse  following  that  of  the  dis- 
count, the  latter  gets  informatiou  from  the  Syndical  Chamber 
whether  there  has  been  a  deposit  made  of  provisional  names,  and 
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hands  over  the  definitive  names  to  the  broker  who  made  the  de- 
posit. 

Art.  84. 

In  case  the  deposit  has  not  been  made  at  the  Syndical  Cham- 
ber, the  original  discounting  brokei',  of  whom  the  definitive  names 
are  not  demanded,  has  them  formally  inspected  by  the  acting  as- 
sociate so  as  to  cause  annulment  of  the  provisional  names  circu- 
lating in  unknown  hands,  and  delivers  them  to  the  posted  col- 
league, who  is  responsible  for  the  delivery  of  the  stock,  save  that 
he  has  recourse  to  his  discount  broker  and  so  on. 

A  broker  who  has  discounted  indirectly  has  a  right  to  give  iip 
the  total  amount  of  shares  he  holds  that  are  discounted. 

He  cannot  be  required  to  deliver  more  than  the  quantity  of 
stock  that  has  been  posted  as  discounted.^ 

Art.  85. 

When  an  account  between  brokers  is  found  to  be  settled  by 
notes,  no  demand  can  be  made,  by  reason  of  differences  result- 
ing from  discounts,  for  a  sum  in  excess  of  the  general  settlement 
of  the  account. 

Art.  86. 

Repurchases  on  account  of  discount  are  laid  at  the  door  of 
the  broker  who  holds  the  definitive  names.  If  the  latter  is  un- 
known, repurchase  is  effected  against  the  party  directly  dis- 
counted, except  that  he  has  recourse  against  the  one  to  whom  he 
gave  the  discount,  and  so  on. 

Art.  87. 

The  Syndical  Chamber  draws  up  the  repurchase  memorandum- 
books  that  are  due  to  discounts,  in  the  smallest  fractions  of  quan- 
tities negotiable  on  time. 
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TIME-BAKtfAINS -CLEARING-HOUSE. 


DECREE. 


Art.   64. 

The  regulations  provided  in  Article  82  fix  the  days  and  the 
hours  when  declarations  of  settlement  or  the  abandonment  of 
option  bargains  must  be  made. 

The  moment  a  bargain  is  settled,  the  agreement  is,  save  as 
provided  in  the  exceptional  cases  in  Article  82,  subject  to  all  the 
rules  governing  final  and  complete  operations. 

Art.   65. 

At  each  of  the  expirations  fixed  as  stated  in  Article  60,  meas- 
ures are  taken,  within  the  time-limits  determined  by  the  regula- 
tions provided  in  Article  82,  for  a  general  liquidation  of  all  op- 
erations coming  to  maturity  at  this  period. 

Art.   66. 

All  operations  entered  into  with  each  broker  by  one  client  are 
settled  for  in  funds  or  in  stock  of  the  same  nature. 

Operations  engaged  in  with  several  brokers  by  one  or  more 
clients  may  likewise  be  settled  that  way  if  the  various  parties 
interested  consent. 

Art.  67. 

The  compensations  are  fixed  according  to  a  uniform  market 
price  or  rate,  determined  by  the  Trustee  or  an  acting  associate, 
according  to  the  market  quotations  prevailing  on  the  first  day  of 
the  liquidation  of  the  different  stocks. 

The  rate  thus  fixed  is  likewise  the  one  in  accordance  with  which 
backwardation  operations  are  carried  on. 

It  is  immediately  posted  at  the  stock  exchange. 
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Art.   68. 

All  operations  between  brokers  are  subject  to  a  central  liqui- 
dation (or  clearing-house  operation)  put  into  effect  by  the  Syn- 
(lical  Chamber. 

The  effect  of  this  liquidation  is  that  all  operations  between 
brokers  are  balanced  so  as  to  show  clearly  the  amount  of  com- 
pensation in  funds  or  in  shares  each  one  has  profited  by  or  must 
make  good ;  the  different  rates  of  compensation,  to  receive  or  to 
make  good,  are  regulated  by  the  action  of  the  Syndical  Cham- 
ber. 


PRIVATE    REGULATION. 


Art.  63. 

The  liquidation  or  balancing  of  business  engaged  in  on  a  time 
basis  takes  place  twice  a  month. 

The  liquidation  at  the  end  of  the  month  lasts  five  days  and 
the  fortnightly  liquidation  occupies  four  days. 

MONTHLY  LIQUIDATION. 

At  the  bourse  meeting  of  the  last  day  of  the  month,  or  if  this 
falls  on  a  holiday,  at  the  first  bourse  of  the  following  mouth,  back- 
wardation operations  and  general  settlement  of  operations  in 
French  government  funds  and  other  stock. 

The  fifth  day  of  the  hquidation,  delivery  of  shares  and  the 
payment  of  capital  between  brokers  are  effected  by  the  agency  of 
the  Syndical  Chamber. 

FORTNIGHTLY  LIQUIDATION. 

At  the  bourse  meeting  of  the  loth,  or  if  this  falls  on  a  holiday, 
at  the  first  following  bourse,  backwardation  operations  and  liqui- 
dation of  all  stock  liable  to  the  double  monthly  liquidation. 

The  fourth  day  of  the  liquidation,  the  delivery  of  shares  and 
the  payment  of  capital  between  brokers  are  effected  by  the  agency 
of  the  Syndical  Chamber. 

Tlje  dispositions  of  the  present  article  shall  not  go  into  effect 
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until  after  Febrnaiy  15,  1899,  and  they  shall  apply  to  operations 
engaged  in  at  that  date. 

Art.  65. 

The  client  whose  account  is  in  his  favor  at  liquidation-time 
and  who  wishes  to  enter  into  operations  with  another  broker,  can 
enter  into  possession  of  his  funds  by  means  of  a  check  drawn  on 
his  broker  and  certified  to  by  the  latter.  This  check  is  not  valid 
unless  it  is  drawn  in  favor  of  another  broker. 

Art.  66. 

The  Syndical  Chamber  may  decide  that  deliveries  in  liquida- 
tion, for  essentially  registered  securities,  shall  take  place  by 
provisional  transfers  in  the  names,  and,  for  French  rentes,  they 
shall  be  duly  recorded  in  the  current  account. 


INSIDE  REGULATION. 


Art.  91. 

The  funds  of  the  French  Government,  state  funds  guaranteed 
by  France,  loans  of  the  city  of  Paris,  Bank  of  France  shares, 
shares  and  bonds  of  the  Credit  Foncier  of  France,  shares  and 
bonds  of  the  French  railroads  whose  securities  are  placed  on  the 
time-quotation  list,  are  liquidated  once  a  month. 

All  other  stocks  are  liquidated  twice  a  month. 

Art.  92. 

The  broker  or  their  liquidating  clerks  must  meet  together  in  a 
private  room  appointed  for  this  purpose,  each  settlement  or 
checking-off  day  at  the  close  of  the  bourse,  for  the  purpose  of 
checking  off  or  balancing  between  themselves  the  operations  ac- 
complished. 

Art.   93. 

The  acceptance  of  a  compensation  (or  balancing)  is  never  ob- 
ligatory. 

82 
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Art.  94. 

The  rates  of  compensation  (or  adjusting  balances)  are  fixed 
by  one  of  the  acting  associates  and  posted  immediately  at  the 
exchange  in  the  private  room  of  the  brokers  and  in  the  liquidation 
room. 

Art.    95. 

The  next  day  after  settlement-day  in  the  liquidation  of  the 
end  of  the  month  and  settlement-day  in  the  mid-month  liquida- 
tion, there  is  drawn  up  by  each  broker  a  tally-sheet  containing"  an 
abstract,  without  mention  of  the  capital  involved,  of  the  amounts 
of  stock  of  which  he  is  buyer  or  seller,  on  commission,  for  each 
one  of  his  colleagues. 

The  broker  who  takes  up  registered  shares  in  liquidation  must 
deliver  to  the  Syndical  Chamber,  at  the  same  time  as  this  tally- 
sheet,  the  names  when  French  rentes  or  French  Bank  shares  are 
concerned,  aud  the  acceptances  when  other  securities  are  con- 
cerned. The  names  or  acceptances  must  be  furnished  in  such 
number  that  each  of  them  represents  the  smallest  fraction  ne- 
gotiable on  nccount. 

The  sellers  must  deliver,  with  the  same  sheet,  a  table  indicating 
the  stock  they  have  yet  to  turn  in  and  the  quantities  of  it.  This 
table  is  returned  to  them  in  the  morning  next  day  with  the  names 
of  the  buyers  to  whom  they  wiU  have  to  make  the  delivery. 

Art.   96. 

On  the  day  of  checking  off  the  various  amounts  of  capital,  there 
is  furnished  a  sheet  giving  only,  without  mentioning  the  stock,  the 
compensation  in  capital  of  the  broker  with  each  of  his  colleagues. 

Art.   97. 

The  capital  compensation,  represented  by  checks,  is  not  put 
down  on  this  sheet  till  after  it  has  been  certified  by  a  visa, 
which  alone  renders  them  valid.  These  checks  must  always  be, 
as  the  last  indorsement  to  a  broker's  order,  made  up  of  sums 
ending  in  three  ciphers  at  least,  and  drawn  up  on  a  uniform  style 
of  blank  adopted  aud  furnished  by  the  Syndical  Chamber.     The 
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checks  are  announced  and  certified  the  evening  of   checking-off 
day  and  are  cashed  the  following  day. 

Art.  98. 

Brokers  or  their  liquidating  agents  must,  before  checking  off, 
assure  each  other  reciprocally  that  the  sums  on  the  two  sheets 
agree  perfectly,  and  they  must  specify  plainly  the  sum  repre- 
senting payment,  whether  credit  or  debit. 

Art.  99. 

The  capital  sheet  of  each  broker  iJs  accompanied  furthermore 
by  a  recapitulation  table  indicating  the  payments  on  this  sheet, 
checks  not  included  and  the  quantit}^  of  stocks  sold  or  delivered, 
with  their  value  calculated  according  to  the  market-rate  of  com- 
pensation. 

An  abstract  of  the  cash  payments  resulting  from  them  is  drawn 
up  by  the  general  secretary  and  filed  in  the  Company's  private 
room. 

Art.  100. 

These  various  sheets  and  tables  which  thus  comprise  the  com- 
plete list  of  aU  the  payments  in  stock  and  in  capital,  are  made 
on  a  uniform  model  or  blank,  and  furnished  by  the  Syndical 
Chamber ;  all  changes  of  a  nature  to  upset  the  established  order 
are  expressly  forbidden. 

Art.  101. 

After  all  the  sheets  have  been  verified,  checked  off,  balanced 
and  paid,  they  are  delivered  the  same  day  to  the  general  secre- 
tary. 

Art.   102. 

The  general  secretary  then  causes  four  separate  inventories  to 
be  made  out : 

The  first  comprises  the  stock  to  be  delivered  with  the  quanti- 
ties and  the  names  of  the  sellers ; 

The  second,  the  stock  to  be  taken  up  with  the  quantities  and 
the  names  of  the  sellers ; 
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The  third,  the  amounts  of  capital  to  pay  out  with  the  names 
of  the  debtors  ; 

The  fourth,  the  amounts  of  capital  to  be  received  with  the 
names  of  the  creditors. 

These  tables  after  once  being  drawn  up  cannot  be  modified 
save  with  the  authorization  of  the  Syndical  Chamber. 

The  last  two  are  immediately  communicated  to  the  Bank  of 
France. 

Art.  103. 

In  exceptional  cases  where  there  is  an  error  a  broker's  stock- 
sheet  may  be  modified  after  the  checking-off,  to  wit : 

For  registered  shares,  the  day  before  the  checking-ofif  of  the 
amounts  of  capital ; 

For  shares  to  bearer,  the  day  of  the  checking-off  of  the 
amounts  of  capital. 

Art.  104. 

Every  request  for  a  change  of  sheet  must  be  made  in  a  letter 
signed  by  the  brokers  requesting  it  and  endorsed  by  one  of  the 
acting  associates. 

Art.  105. 

It  must  be  accompanied  by  a  number  of  stamped  contracts, 
the  number  to  be  double  that  of  the  quantity  of  shares  involved 
in  the  change ;  unless  there  is  provision  to  the  contrary,  the  two 
brokers  who  sign  the  petition  for  a  change  of  sheet  share  the 
cost  of  the  stamps. 

For  special  cases,  for  shares  of  100  francs  and  less,  which  do 
not  call  for  any  stamped  contracts,  there  shall  be  delivered  under 
the  foregoing  conditioiis  stamped  contracts  of  the  series  required 
by  shares  between  100  and  250  francs. 

Art.  106. 

Brokers  or  their  liquidating  clerks  must  meet  in  the  liquidation 
room  at  four  o'clock,  on  the  day  fixed  by  Article  103,  in  order 
to  take  steps  for  the  changes  they  have  requested. 

Notice  of  these  changes  is  given  the  same  evening  to  all  brokers 
interested. 
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Art.  107. 

All  delivery  in  liquidation  must  be  accompanied  by  a  signed 
memoraudum-book . 

Art.  108. 

The  delivery  of  French  rentes  must  be  made  in  registered  shares. 

That  of  stock  made  out  to  bearer  must  always  be  divided  into 
packages  containing  precisely  the  smallest  quantity  negotiable 
on  account. 

Several  packages  may  be  united  together  by  a  single  memo- 
randum slip. 

Each  delivery  must  be  tied  up  and  sealed  with  the  private 
mai'k  of  the  delivering  broker. 

Art.  109. 

Brokers  who  are  debtors  in  liquidation  must  have  made,  on 
the  day  of  regulation,  their  deposit  at  the  bank  before  twelve 
o'clock,  so  as  to  be  able  to  have  the  ticket  reach  the  general 
secretary  at  sharp  tivelve  at  the  very  latest. 

All  securities  must  have  been  delivered  to  him  at  the  same 
hour. 

The  general  secretary  does  not  have  the  accounts  credited  at 
the  bank  until  after  all  payments  have  been  made  and  all  securi- 
ties passed  in. 

Art.  110. 

The  broker  who  is  not  able  to  deliver  all  the  securities  due  by 
him  in  liquidation  maj^,  as  a  special  favor,  give  to  the  colleague 
who  has  been  indicated  to  him  as  the  one  to  whom  the  delivery 
is  to  be  made,  a  voucher  for  these  securities  permitting  them  to 
be  delivered  outside  of  liquidation. 

In  order  that  this  voucher  may  be  received  purely  and  simply 
by  the  general  secretary,  as  fully  valid  in  lieu  and  place  of  the 
stock  it  represents,  it  is  necessary : 

1°.  That  it  bear  the  acceptance  of  the  buying  broker  or  of  his 
authorized  representative,  with  specification  of  the  days  of  grace 
permitted  in  the  delivery  ; 

2°.  That  it  be  accompanied  by  a  warrant  of  transfer,  in  the 
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name  of  the  said  buyer,  of  a  sum  equal  to  the  price  of  the  unde- 
livered stock,  rated  at  the  prevailing  market  quotations ; 

3°,  That  there  be  added  to  it  a  quantity  of  stamped  contracts 
representing  double  the  undelivered  stock  or  securities. 

For  special  cases,  for  shares  of  100  francs  and  under,  there 
shall  be  delivered  under  the  foregoing  conditions,  stamped  con- 
tracts of  the  series  required  by  the  shares  between  100  and  250 
francs. 

Art.   111. 

The  broker  to  whom  a  voucher  has  been  offered  has  always  a 
right  to  refuse  it. 

In  this  case,  the  broker  unable  to  deliver  must  immediately 
notify  the  general  secretary  of  it  and  give  him  at  the  same  time 
the  unaccepted  voucher,  with  the  warrant  and  the  stamped  con- 
tracts, in  the  form  and  quantity  above  indicated. 

The  general  secretary  straightwaj^  refers  the  matter  to  the 
Trustee  and  the  acting  associates. 

The  latter  immediately  proceed  to  tlie  official  buying-in  of  the 
undelivered  stock  at  the  risk  and  peril  of  the  procrastinating 
broker.  This  repurchase  or  buying-in  takes  place  without  for- 
mality of  any  kind. 

Art.   112. 

In  case  of  non-delivery  at  the  time  agreed  upon,  the  broker 
who  has  accepted  a  voucher  can  cause  the  repurchase  of  stock  to 
take  place,  with  no  obligation  to  resort  to  any  formality  in  the 
matter. 

Art.   113. 

The  delivery  of  securities  does  not  begin  until  the  general  sec- 
retary has  certified  that  nothing  is  lacking.  It  occurs  as  a  lump 
operation,  that  is  to  say,  to  each  broker  it  is  for  the  whole  mass 
of  securities  that  he  has  taken  up. 

This  delivery  must  be  made  only  into  the  hands  of  the  broker 
himself  or  of  a  clerk  furnished  with  a  special  authorization  and 
understanding  the  details  of  the  stock  to  be  received  and  the 
certified  specimen  of  the  proxy's  signature.  It  must  be  made 
alternately  to  each  sharer  (or  recipient),  who  immediately  as- 
sures himself  that  all  the  securities  are  delivered  to  him. 
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The  broker  or  his  proxy  receipts  in  a  special  register  provided 
for  the  purpose. 

Art.   114. 

Two  brokers  are  appointed  alternately  by  the  trustee  to  over- 
see and  close  the  liquidation. 

They  make  a  report  to  the  Syndical  Chamber  setting  forth  all 
irregularities  that  may  have  been  committed. 

They  receive  an  attendance-fee  fixed  by  Article  172. 

Art.  115. 

Clerks  who  appear  in  the  reports  of  the  liquidating  brokers  are 
liable  to  fines  imposed  by  the  Syndical  Chamber. 

Art.  116. 

The  product  of  these  fines  constitutes  a  fund  which  is  distrib- 
uted each  year  by  the  Syndical  Chamber  for  the  benefit  of  those 
clerks  employed  in  liquidation  whose  work  has  been  most  satis- 
factory. 

Art.   117. 

The  Syndical  Chamber  may  exclude  from  the  clearing-house 
operations  (or  central  liquidations)  any  clerk  whose  name  has  ap- 
peared several  times  on  the  report  of  the  liquidating  brokers. 

Art.  118. 

All  infractions  against  these  rules  and  all  irregularities  ham- 
pering the  progress  of  liquidation,  are  punished  by  the  Syndical 
Chamber  with  any  penalty  that  it  may  deem  fitting. 
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TRANSACTIONS  IN  NEGOTIABLE  PAPER  AND  METALLIC 
SECURITIES. 


DECREE. 


Art.   74. 

The  official  memorandums  that  are  required  on  the  negotiation 
of  bills  of  exchange  or  notes  must  contain  a  statement  of  the 
quantity,  nature,  period  of  falling  due  and  price  of  paper. 

Art.    75. 

The  same  rules  apply  to  the  negotiation  by  brokers  of  metal 
holdings. 


INSIDE  REGULATION. 


Art.    70. 


Brokers  cannot  engage  in  any  stock-exchange  operation  on 
their  own  account. 

When  a  broker  has  concluded  between  two  bankers  or  trades- 
men an  operation  involving  negotiable  paper  or  metallic  securities, 
he  gives  to  each  of  the  parties  a  document  stating  the  quantity, 
nature,  period  of  maturity  and  prices  of  the  said  securities  or 
paper,  and  specifying  to  the  giver  his  taker  and  to  the  taker  his 
giver ;  he  imniedintely  makes  a  copy  of  the  said  document  on  his 
memorandum-book. 
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JUDICIARY  OR  FORCED  OPERATIONS,  RELATING  TO  STOCK 
BELONGING  TO  MINORS,  OR  TO  INHIBITED  PERSONS. 


DECREE. 


Art.  70. 

When  a  broker  is  commissioned  judicially  to  carry  on  certain 
stock-operations,  lie  must  post,  twenty-four  hours  at  least  before 
undertaking  the  same,  a  notice  signed  by  him  inside  the  stock 
exchange,  this  notice  to  be  in  his  office  or  iu  any  other  place 
designated  by  the  judge. 

This  notice  speciiies  the  nature  of  the  stock  to  be  negotiated, 
their  quantity,  the  decision  by  \di'tue  of  which  the  negotiation 
takes  place,  the  name  of  the  broker  charged  with  the  negotiation 
and  the  days  when  it  is  to  be  carried  on. 

In  the  case  of  stock  that  does  not  figure  in  the  oflBcial  part  of 
the  market  quotations,  bids  may  be  offered  and  received  with  the 
privilege  of  receiving  higher  bids  during  the  period  and  under  the 
conditions  determined  by  the  Syndical  Chamber,  or,  if  there  is  no 
Syndical  Chamber,  by  the  Tribunal  of  Commerce. 

The  Syndical  Chamber,  or,  if  there  is  no  Syndical  Chamber,  the 
Tribunal  of  Commerce,  is  always  at  liberty  to  decide  that  this 
method  of  procedure  will  be  applicable  even  to  stock  figuring  in 
the  oflScial  part  of  the  market-quotations. 

Art.  71. 

The  formalities  prescribed  by  the  first  two  paragraphs  of  the 
preceding  article  apply  : 

1°.  To  the  negotiation  of  stock  realized  by  virtue  of  Article  93 
of  the  Code  of  Commerce,  after  the  broker  has  shown  proof  of 
having  complied  with  the  formalities  provided  in  that  article; 

2^.  To  the  negotiation  of  stock  realized  on  account  of  failure 
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to  turn  in  the  dividends  called  for,  unless  the  statutes  of  the  en- 
actment that  requires  realization  (or  turning  into  cash)  contain 
some  special  provisos  on  this  point. 

The  Syndical  Chamber,  or,  if  there  is  no  Syndical  Chamber, 
the  Tribunal  of  Commerce,  is  always  at  liberty,  for  these  various 
negotiations,  to  authorize  or  command  the  use  of  the  special 
procedure  indicated  in  Paragraph  3  of  the  preceding  article. 

Art.  72. 

Before  proceeding  to  the  negotiation  of  stocks  belonging  to 
minors  or  to  inhibited  persons,  the  broker  must  make  sure  that 
tlie  negotiation  has  been  authorized  under  the  conditions  laid 
down  by  the  law  of  February  27,  1880. 

Art.  73. 

In  the  various  cases  provided  for  in  Articles  70,  71,  72,  the 
broker's  memorandum-book  is  referred  to  for  the  itemized  bill  of 
sale.     It  contains  a  specification  of  the  securities  sold. 

Art.  45. 

The  Syndical  Chamber,  or,  when  there  is  no  Syndical  Chamber, 
the  Tribunal  of  Commerce,  is  always  at  liberty  to  use  in  deter- 
mining values,  the  special  mode  of  procedure  indicated  in  Para- 
graph 3  of  Article  70. 


PRIVATE  REGULATION. 


Art.  67. 

The  bids  provided  for  in  Article  70  of  the  decree  of  October  7, 
18'J0,  are  made  on  the  broker's  floor  at  the  close  of  bourse-meet- 
ing on  the  days,  at  the  hours  and  under  the  conditions  settled  by 
the  Syndical  Chamber,  but  at  the  latest  within  eight  days  after 
the  request  for  negotiation  is  made. 

No  one  can  bid  or  outbid,  save  through  the  instrumentality  of 
a  broker. 

Higher  bids  must  be  made  after  a  minimum  period  of  twenty- 
four  hours. 

A  trustee's  associate  is  appointed  to  police  the  hall. 
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INSIDE  BE6VLATI0N. 


Art.  65. 

The  posted  notice  provided  ])y  Article  70  of  the  decree  of  Oc- 
tober 7,  1890,  must  mention  the  dates  and  hours  of  bidding.  It 
specifies  whether  the  sale  shall  be  made  in  one  or  several  lots, 
and  in  the  latter  case  it  fixes  the  value  of  each  lot. 

Besides  the  places  designated  in  Article  70,  the  said  notice 
must  be  posted  in  the  private  room  of  the  company,  at  the  stock- 
exchange. 

Art.  66. 

On  the  days  fixed  by  the  Syndical  Chamber,  the  bids  an- 
nounced on  the  notices  shall  take  place  at  half  past  three  on  the 
floor  through  the  agency  of  brokers  commissioned  for  this  pur- 
pose assisted  by  one  acting  associate. 

If  there  are  several  auctions  the  same  day,  the  Syndical 
Chamber  shall  decide  the  order  in  which  they  are  to  take  place. 

Art.   67. 

The  provisional  award  shall  be  pronounced  by  the  selling  broker 
as  soon  as  the  bids  are  all  in.  The  prevailing  rates  shall  be  shown, 
provisionally,  on  the  oflflcial  market-bulletin. 

Art.    68. 

The  next  day,  at  half  past  three,  the  highest  bids  shall  be  re- 
ceived, which  must  not  be  lower  than  the  sixth. 

If  there  are  not  recorded  any  higher  bids  within  that  time,  the 
provisional  award  shall  become  definitive  ;  if  any  are  lecorded,  the 
selling-broker  shall  proceed  to  get  new  bids,  taking  as  a  basis 
the  highest  one  recorded,  and  bidding  shall  go  on  as  before.  The 
award  pronounced  this  time  shall  be  definitive,  and  the  price 
shall  figure  on  the  market-bulletin. 

Art.   69. 

For  first  bids  and  higher  bids  the  brokerage  is  one  quarter  per 
cent. on  the  sale  and  one  tenth  per  cent,  on  the  purchase. 
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THIRD  DIVISION. 


CERTIFICATION  AND   LEGALIZATION. 


DECREE. 


Art.  76. 

Brokers  grant  the  certifications  required  for  the  transfer  of 
registered  bonds  of  the  public  debt  under  the  conditions  provided 
by  the  resolution  of  the  consuls  of  Prairial  27,  year  X,  the  royal 
ordinance  of  Ai)ril  14,  1819,  and  the  decrees  of  July  12,  1883, 
and  June  10,  1884. 

They  grant  all  other  certifications  provided  by  legal  enactment 
or  by  regulations  of  public  administration. 

They  may  grant  all  certifications  and  legalizations,  other  than 
those  above  specified,  which  the  various  operations  in  regard  to 
transferable  securities  will  admit  of,  according  to  the  regulations 
of  the  establishments  emitting  them. 

The  tariff  applicable  to  certifications  emanating  from  brokers 
who  have  not  taken  part  in  the  negotiation  is  determined  by  the 
same  conditions  as  the  brokerage  tax  mentioned  in  Article  38. 


INSIDE  REGULATION. 


Art.  16. 

A  broker  compelled  to  be  absent  is  required  to  notify  the  trus- 
tee to  that  effect  in  writing.  His  representative  must  not,  under 
any  pretext,  undertake  to  do  business  directly  with  a  broker. 

When  he  has  any  operation  to  undertake  he  addresses  one  of 
the  members  of  the  company,  who  executes  the  orders  in  the 
name  of  his  absent  colleague. 
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So  far  as  the  certification  of  the  absent  brokers  transfers  is  con- 
cerned, this  can,  on  a  written  request  addressed  to  the  Syndical 
Chamber  by  one  of  the  authoHzed  7'epi'esentatices  of  the  said  broker, 
be  done  by  one  of  the  acting  associates  appointed  for  that  purpose, 
and  will  inroloe  turning  into  the  common  treasury  a  fee  equal  to 
the  price  of  tJte  note-hook  rrcordlng  cash  dcllreries,  and  this  amount 
cannot  under  any  circumstances  be  less  than  fifty  centimes. 

Xhe  request  for  certification  of  transfers  must  be  accompanied 
by  a  letter  of  instructions  and  a  memorandurn  stating  the  nature 
of  the  shares,  tlie  names  of  the  liolders  and  the  amount  of  capjital ; 
all  according  to  the  model  furnished  by  the  Syndical  Chamber. 

The  broker  on  his  return  must  give  the  Syndical  Chamber  a  dis- 
charge for  the  certifications  it  has  made  on  his  account. 

In  case  of  the  decease  of  a  broker,  the  provisional  administrator 
of  his  seat  must,  in  the  same  manner  and  under  the  same  condi- 
tions, have  the  transfers  certified  by  one  of  the  acting  associates. 
It  is  undei'stood  that,  for  this  special  case,  the  Syndical  Chamber 
shall  hare  a  right  to  hace  the  documents  examined  by  its  transfer 
bureau. 
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FOURTH  DIVISION. 


MARKET  QUOTATIONS  AND  EXCHANGE  QUOTATIONS. 


DECREE. 


Art.    77. 

The  closing  market  rates  successively  determined  by  cash 
operations  are,  as  fast  as  they  are  established,  recorded  on  a  spe- 
cial register.  The  regulations  provided  in  Article  82  may  pre- 
scribe the  same  procedure  for  operations  on  account. 

In  all  cases,  brokers  gather  together  at  the  close  of  bourse 
meeting  to  verify  and  settle  the  closing  rates  for  stocks,  exchange 
and  metallic  values. 

Art.    81. 

So  far  as  foreign  stocks  are  concerned,  there  is  no  derogation 
of  the  existing  regulations. 


PRIVATE  REGULATION. 


Art.  70, 

The  quota  of  variations  in  the  price-list,  taking  cash  bargains 
and  bargains  on  account,  is  determined  by  tlie  deliberations  of 
the  company  of  brokers  on  motion  of  the  Syndical  Chamber. 

Art.  71. 

After  the  publication  of  the  market  rates  no  rectification  can 
be  made,  except  for  closing  rates  that  have  been  omitted.  These 
rectifications  must  be  authorized  by  the  acting  associates. 
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Rectifications  cannot  modify  the  average  rates  of  the  clay  to 
which  they  relate. 

This  average  rate  is  definitive ;  it  can  only  be  modified  in  case 
there  is  a  material  error,  after  it  has  been  submitted  to  the  ex- 
amination of  the  acting  associates. 

Art.   72. 

Official  repurchases  and  resales  may  be  negotiated  even  at  un- 
listed closing  rates ;  the  same  is  the  case  with  operations  in 
stocks  involving  either  a  special  advantage  or  an  assessment, 
which  operations  are  carried  out  under  special  agreement. 

Art.   73. 

A  commission  appointed  each  year  by  the  Syndical  Chamber 
is  specially  charged,  under  its  supervision,  with  the  preparation 
of  the  market  rates  of  exchange  and  to  attend  to  matters  relating 
to  gold  and  silver. 


INSIDE  REGULATION. 


Art.   138. 


The  variations  in  the  prices  of  cash  transactions  can  be  ex- 
pressed only  :  by  the  amount  of  2/  centimes  or  its  multiples  for 
French  or  foreign  rentes ;  by  50  centimes  or  its  multiples  for 
shares  above  300  francs ;  by  25  centimes  or  its  multiples  for  all 
bonds  of  any  nature  whatever  or  whatever  their  closing  price,  and 
for  all  shares  whose  closing  price  is  300  francs  and  less. 

Art.   139. 

The  variations  in  the  prices  of  transactions  on  account  can  be 
expressed  only  by  the  amount  of  2a  centimes  or  its  multiples  for 
French  or  foreign  rentes  ;  by  one  franc  or  its  multiples  for  shares 
and  bonds  quoted  above  100  francs,  and  50  centimes  for  shares 
and  bonds  quoted  at  100  francs  and  less. 

Art.  140. 
The   backwardation  or  rate  for  carrying  over  payment  from 
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cash  to  the  next  settling-day  or  from  one  settling-day  to  another, 
must  be  inscribed  in  a  special  register  at  the  time  it  is  made. 
These  rates  are  not  definitive  until  thus  inscribed. 

Art.   141. 

Variations  in  backwardation  rates  can  be  expressed  only  by 
the  amount  of  one  centime  or  its  multiples  for  rentes  ;  by  5  cen- 
times or  its  multiples  for  shares  and  bonds. 

Art.   142. 

The  president  of  the  quotation  committee  can,  in  case  of  dis- 
pute, fix  the  first  and  last  rates  without  resorting  to  vote. 

Art.   143. 

At  the  close  of  the  editing  of  the  quotation  of  account  trans- 
actions in  stock  that  figures  in  the  official  part,  brokers  who  have 
negotiated  on  account  stock  listed  in  the  second  part  of  the  quo- 
tation announce  the  closing  rates  that  they  have  secured. 

Art.   144. 

Immediately  after  the  closing  of  the  floor,  there  is  drawn  up  a 
table  showing  the  average  rates  of  all  cash  securities  quoted  dur- 
ing the  bourse  meeting. 

Art.  145. 

The  committee  on  quotation  of  exchange  is  composed  of  four 
members  of  the  company  and  two  associates  appointed  each  year 
by  the  Syndical  Chamber.  Two  of  its  members  are  on  duty  in 
turn  under  the  presidency  of  one  of  the  two  associates. 

No  member  of  this  committee  can  serve  on  it  for  more  than 
four  consecutive  years. 

Art.  146. 

The  members  of  the  committee  meet  in  the  company's  private 
room  after  bourse  hours  and  draw  up  the  day's  list  of  quotations. 
They  sign  the  record  of  it  in  a  special  register.  This  register  re- 
cords at  the  same  time  their  co-operation,  for  which  they  receive 
the  attendance-fee  fixed  by  Article  172. 
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AuT.   147. 

The  members  of  the  committee  on  quotation  of  exchange  can 
alone  certify  the  accounts  returned.  Their  signature  is  legalized 
by  two  associates  of  the  Trustee. 

The  brokerages  due  under  this  head  are  collected  by  the  secre- 
tary for  the  company's  account. 
83 
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BULLETIN  OF  THE  QUOTATIONS. 


DECREE. 


Art.  78. 

As  soon  as  the  bulletin  of  tlie  quotations  has  been  formally 
drawn  up  under  the  conditions  fixed  in  the  second  paragraph  of 
the  preceding  article,  it  is  signed  by  the  Trustee,  posted  in  the 
interior  of  the  stock-exchange  and  published  by  the  Syndical 
Chamber. 

A  copy  of  this  bulletin  is  immediately  addressed  to  the  prefect 
as  well  as  to  the  Minister  of  Finance  or  Minister  of  Commerce 
and  Industry,  according  to  the  distinction  specified  in  Article  2. 

Art.  79. 

The  bulletin  of  quotations  gives  at  least  the  opening  and  clos- 
ing rates,  as  well  as  the  highest  and  lowest  rates  at  which  bar- 
gains have  been  concluded. 

It  mentions,  besides,  other  matters  liable  to  interest  the  public, 
and  in  particular  it  makes  known  the  stocks  that  are  not  made 
out  to  bearer  and  the  dates  when  interest  begins  as  set  forth  in 
Article  50. 

It  may  also  mention  the  average  rates  of  securities  quoted  for 
cash.  This  average  rate  is  established  by  taking  the  middle  be- 
tween the  highest  aud  the  lowest  rates. 

Art.  80. 

In  stock  exchanges  provided  with  a  floor  the  bulletin  of  quota- 
tions includes  a  permanent  part  called  ''  official,"  comprising  those 
stocks  which  are  recognized  by  the  Syndical  Chamber  as  giving 
rise  or  capable  of  giving  rise  to  an  unlimited  amount  of  transac- 
tions on  the  spot.  The  Frei.ch  Government  Funds  are  by  right 
in  this  category. 
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Stocks  not  included  in  this  official  part  figure  in  the  second  part 
of  the  Bulletin  of  Quotations.  The  regulations  provided  in  Ar- 
ticle 82  decide  whether  tliese  two  parts  shall  be  published  sep- 
arately or  be  incorporated  in  one  publication. 

Art.  81. 

So  far  as  foreign  stocks  are  concerned,  there  is  no  derogation 
of  the  existing  regulations. 


PRIVATE    REGULATION. 


Art.   68. 

The  two  parts  of  the  Bulletin  of  Quotations  provided  for  in 
Article  80  of  the  decree  of  October  7,  1890,  are  published  sepa- 
rately. 

Art.   69. 

Deliberations  of  the  Syndical  Chamber  determine  the  stocks 
which  shall  be  quoted  only  for  cash  in  the  official  part  of  the 
bulletin,  and  those  which  shall  be  quoted  there  for  cash  and  on 
time. 


INSIDE  REGULATION. 


Art.   134. 


The  Syndical  Chamber,  under  the  authority  of  the  Minister  of 
Finance  and  in  accordance  with  the  conditions  of  the  first  para- 
graph of  Article  80  of  the  decree  of  October  7,  1890,  grants,  re- 
fuses, or  suspends  inscription,  in  the  official  quotations,  of  all 
stocks  whether  negotiated  for  cash  or  on  time,  save  French 
Government  Funds. 

It  can  likewise,  if  it  deem  fitting,  order  to  be  struck  off  a  stock 
already  recorded  on  the  official  quotations. 

Art.  135. 
When  it  is  recognized  ])y  the  Syndical  Chamber  that  the  quota- 
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tiou  of  a  stock  is  imperatively  called  for  by  the  general  interest, 
it  can  ex  officio  declare  its  admission  for  cash  or  time  operations. 
It  can  refuse  the  striking  off  of  a  stock  already  recorded  on  the 
official  bulletin. 

Art.  136. 

The  Syndical  Chamber  decides  the  order  in  which  stocks  are 
to  be  mentioned  in  the  Bulletin  of  Quotations. 

Akt.  137. 

The  Syndical  Chamber  decides  likewise  which  are  the  stocks 
that,  in  the  terms  of  the  second  paragraph  of  Article  80  of  the 
decree  of  October  7,  1S90,  maybe  recorded  in  the  second  part  of 
the  Bulletin  of  Quotations. 


Paris  Stofk  Exchange.  1317 


FIFTH  DIVISION. 


COMMON  TREASURY. 


COMMON  FUND— RESERVE   FUND— THE  COMPANY'S  SILVER 
TOKENS   (OR  MARKERS). 


DECREE. 


Art.    26. 

There  is  established,  in  companies  having  a  Syndical  Chamber, 
a  common  treasury  (or  common  fund)  administered  by  the 
Chamber,  the  method  of  management  being  laid  down  in  the  spe- 
cial regulations  mentioned  in  Article  82.  Into  this  treasury  are 
turned  all  levies  on  brokerage,  various  contributions,  reserve  funds 
or  guaranty  deposits  provided  by  this  regulation  or  special  reg- 
ulation. 


PRIVATE  REGULATION. 


Art.   1. 

The  common  treasury  comprises  : 

1°.-  A  common  fund  fed  by  the  following  sources  of  income: 

First.  A  part  of  the  brokerages  (or  commissions)  earned  by 
each  broker  in  the  operations  undertaken  by  him ; 

Second.  The  price  of  the  note-books  used  by  brokers  and 
head-clerks ; 

Third.  Incidental  products  such  as  dues  on  official  resales  and 
repurchases  (selling-out  or  buying-in),  reception  dues,  quotation 
certiticates,  etc. ; 
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The  schedule  prices  of  the  various  levies  enumerated  above  are 
determined  by  the  deliberations  of  the  compan3\ 

Fourth.  The  proceeds  of  the  transferable  and  untransferable 
securities  belonging  to  the  company  ; 

F'lftli.  The  proceeds  of  commissions  derived  from  the  manage- 
ment of  the  general  treasury. 

2°.  A  special  guarant}'  fund  to  guard  against  responsibilities 
that  may  fall  on  the  Syndical  Chamber  as  a  result  of  buying  and 
selling  operations  in  French  rentes,  which  are  made  through  the 
instrumentality  of  the  General  Paying  Treasurers  and  then  con- 
centrated in  the  Syndical  Cliamber  to  be  looked  out  for  by  it. 

In  case  this  reserve  fund  has  to  be  invaded,  the  amount  taken 
from  it  must  be  made  good  as  soon  as  possible  in  the  mode  fixed 
by  the  company's  deliberations. 

3°.  A  reserve  fund  for  the  account  of  each  agent  (the  amount 
of  this  fund  is  fixed  by  the  company  in  general  session  assembled). 

Art.  2. 

The  benefits  of  the  common  treasury  are  shared  by  all  bro- 
kers in  the  same  proportion. 

Art.  3. 

Amounts  for  the  common  treasury,  when  paid  in,  must  be 
duly  receipted  for  by  the  trustee. 

Expenses  are  paid  on  his  order. 

He  may  also,  with  the  authorization  of  the  Syndical  Chamber, 
acquire  and  relinquish  all  transferable  securities,  give  his  consent 
to  all  transactions,  compromises  or  non-suits,  and  all  withdraw- 
als or  cancellations  from  the  books,  even  gratuitously. 

He  may  likewise,  with  the  authorization  of  the  company  in 
general  session  assembled,  contract  all  loans,  acquire  real  estate, 
sell  it,  exchange  it  or  mortgage  it. 

Finally,  he  may  appoiut  proxies  for  one  or  more  special  pur- 
poses, using  special  warrants  for  the  same. 

AuT.  4. 
The  Syndical  Chamber  can  at  any  time  put  at  a  broker's  dis- 
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posal  bis  part  of  the  reserve  within  a  period  which  cannot  exceed 
six  months. 

Art.  5. 

"When  the  Syndical  Chamber  or  a  majority  of  the  companj' 
proposes  to  dispose  of  all  or  part  of  the  common  fund,  this  prop- 
osition, in  order  to  be  converted  into  a  resolution  of  the  com- 
pany and  thereby  become  binding  on  each  of  its  members,  must 
receive  in  general  meeting  the  votes  by  secret  ballot  of  two  thirds 
of  the  members  present  at  the  session. 

Art.  6. 

As  an  exceptional  case,  the  Syndical  Chamber  may,  when  it 
deems  it  advisable  and  without  any  preliminary  bringing  of  the 
matter  before  the  company,  cause  to  be  paid  from  the  common 
treasury  to  brokers  who  ask  for  it :  1°,  an  advance  of  funds 
equal  to  the  amount  of  his  guaranty  provided  that  he  shall  con- 
fer upon  the  company  the  privileges  of  a  sleeping  partner  and  a 
power  of  transfer ;  2°,  an  advance  of  100,000  francs  on  account 
of  the  value  of  his  membership. 

Such  advances  can  be  made  only  for  six  months. 

Art.  7. 

The  broker  who  happens  to  be  in  the  situation  foreseen  by 
Article  56  of  the  decree  of  October  7,  1890,  ceases  thereby  to 
have  any  right  to  share  in  the  common  treasury  from  and  after 
the  day  specified  in  the  same  article.  His  account  is  adjusted 
and  settled ;  from  that  time  he  no  longer  shares  in  the  disposals 
made  of  the  common  fund. 

Art.    8. 

Whenever  there  occurs  a  change  of  incumbent  of  a  seat,  or  a 
change  of  sleeping  partner,  the  Syndical  Chamber  makes  a  val- 
uation of  the  reserve  fund  and  of  the  share  of  benefits  realized. 

Art.  9. 
The  amount  of  this  valuation  is  refunded  by  the  new  incum- 
bent to  the  retiring  broker  or  to  authorized  representatives,  who 
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thenceforth  have  no  interest  in  the  assets  of  the  common  treas- 
ury. 

If  the  retiring  broker  has  ceased  liis  functions  and  received 
his  share  of  the  reserve,  the  new  incumbent  makes  his  deposit 
into  the  Company's  treasury. 

This  deposit  may  not,  under  any  circumstances,  be  less  than 
the  amount  of  the  reserve  fund  as  is  determined  in  accordance 
with  the  last  paragraph  of  Article  1. 

Art.   10. 

In  cases  where,  as  a  result  of  some  action  by  the  Company,  the 
reserve  fund  happens  to  get  reduced  to  a  sum  below  that  fixed, 
it  must  be  brought  up  to  the  proper  amount  again,  at  the  short- 
est possil)le  notice,  by  ways  and  methods  settled  upon  by  the 
Company  in  general  meeting  assembled. 

Art.   11. 

There  is  established  for  the  common  treasury  a  supervisory 
committee  known  as  the  Committer  on  Acnxnits. 

Art.   12. 

It  is  presided  over  l)y  an  associate  of  the  Trustee  and  composed 
of  three  brokers  who  are  named  by  ballot  of  the  general  meeting 
for  one  year  (the  Trustee  and  associates  being  excluded  from  such 
nomination)  ;  one  of  them  must  be  replaced  by  a  new  member 
each  year. 

Art.   13. 

This  committee  must  see  to  it  that  the  statutes  governing  the 
common  treasury  are  most  strictly  observed. 

It  is  furthermore  charged  with  the  verification  of  the  books, 
of  the  cash,  and  of  the  bills  and  acceptances. 

Art.   14. 

It  meets  as  often  as  it  deems  necessary,  and  at  least  once  a 
month. 

It  has  a  right  to  delegate  one  or  more  of  its  members  to  make 
such  verifications  as  it  deems  advisable. 
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All  account-books  as  well  as  all  papers  bearing  on  the  cash  ac- 
counts are  placed  at  its  disposal. 

It  records  the  results  of  its  verifications  in  an  itemized  report, 
and  adds  thereto  its  observations. 

Art.   15. 

On  November  10  of  each  year  the  Trustee  verifies  the  cash 
balance,  and  causes  to  be  drawn  up  a  statement  of  all  the  assets 
and  liabilities  of  the  common  treasm-y. 

There  is  instituted  an  account  of  the  management  of  the  com- 
mon treasury,  from  the  10th  of  the  preceding  November,  set- 
ting forth  the  exact  state  of  the  securities  on  hand,  the  bills  and 
acceptances,  and  an  itemized  report  of  the  operations  engaged 
in  during  the  year  last  past. 

These  accounts  are  added  to  a  report  which  the  committee  on 
accounts  is  required  to  present  to  the  company  at  its  general 
meeting  in  the  month  of  December,  on  the  subject  of  the  adminis- 
tration of  the  common  treasury  during  the  year  last  past. 

Art.  16. 

The  supervision  of  the  common  treasury  being  delegated  to  a 
special  committee,  any  right  to  individual  verification  or  control 
is  forbidden  to  the  members  of  the  company. 


INSIDE  REGULATION. 

COMMON   FUND. 

Art.   148. 

The  collection  of  the  portion  of  brokerage  which  is  the  main 
source  of  revenue  to  the  common  treasury  is  effected  by  means 
of  the  application  of  the  C^ompany's  stamp  upon  contracts  and 
memorandum-books. 

Art.   149. 

These  contracts,  memorandum-l)ooks  and  note-books  are 
granted  by  the  common  ti'casury  on  presentation  of  two  applica- 
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tion-blfinks,  one  of  which  is  signed  by  the  In-oker  and  the  other 
by  the  general  secretary  after  delivery  of  the  contracts  on  de- 
posit of  price. 

Art.   150. 

The  tariff  of  prices  for  time-contracts,  memorandum-books 
recording  cash  delivery,  and  note-books,  is  fixed  by  tlie  delibera- 
tions of  the  Company  in  general  meeting  assembled. 

Art.   151. 

The  cash  purchaser  refunds  half  of  the  stamp-fee  to  the  seller, 
who  has  advanced  the  amount  of  it  in  order  to  be  enabled  to  draw 
up  his  memorandum  of  deliverJ^ 

Art.   152. 

In  the  case  of  discount,  memorandum-books  recording  delivery 
do  not  require  the  stamp-fee  of  the  common  treasury. 

The  same  rule  applies  to  deliveries  made  on  settlement-day. 

Art.    153. 

The  note-books  to  be  used  on  the  floor  are  all  uniform  ;  each 
one  contains  fifty  leaves  ;  each  leaf  is  numbered  and  contains  ten 
lines  on  the  first  side  of  the  page  and  ten  lines  on  the  back.  The 
first  and  last  pages  bear  the  imprint  of  the  stamp  of  the  Syndical 
Chamber. 

Head-clerks'  note-books  are  gotten  up  in  the  same  general  stj'le, 
except  that  the  outside  color  is  different. 

Art.   154. 

No  change  of  names  can  be  made  on  note-books ;  every  ti-ans- 
action  recorded  in  them  becomes  thereby  definitive  between  the 
contracting  parties  ;  the  instant  it  is  inscribed  in  the  book  it  gives 
rise  to  a  contract^  and  consequently  involves  the  payment  of  the 
stamp- fee. 

Art.   155. 

Pensions,  relief-payments,  donations,   etc.,    are  paid   by   the 
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geueral  secretary  in  accordance  with  the  deliberations  that  have 
authorized  them. 

Art.   156. 

The  distribution  of  the  proceeds  of  the  common  treasury  takes 
place  at  the  general  liquidations  of  May  31  and  November  30  of 
each  year. 

The  amount  of  it  is  fixed  by  the  Syndical  Chamber. 

Art.   157. 

The  portion  of  dividend  accruing  to  each  incumbent  of  a  seat 
shall  not  be  passed  over  to  him  until  a  deduction  has  been  made 
and  matters  are  squared  up  in  regard  to  the  advances  made  to 
him  out  of  the  common  fund,  inasmuch  as  the  dividend  to  share 
as  well  as  the  debts  to  collect  remain  the  privileged  and  exclusive 
pledge  of  the  said  advances. 

RESERVE  FUND. 

Art.   158. 

The  reserve  fund  is  fixed  at  one  hundred  thousand  francs  per 
broker. 

DISPOSITION   OF   THE    COMMON  FUND  AND  OF  THE 
RESERVE  FUND. 

Art.  159. 

Temporary  placings  of  the  funds  of  the  common  treasury  and 
of  the  reserve  fund  are  effected  through  the  agency  of  the  asso- 
ciate who  presides  over  the  committee  on  accounts  in  accordance 
witli  the  decisions  of  the  Syndical  Chamber. 

Art.  160. 

Advances  made  by  the  common  treasury,  according  to  Arti- 
cles 5  and  6  of  the  private  regulation,  bear  interest  the  rate  of 
which  is  fixed  by  the  Syndical  Chamber. 

Art.  161. 
The  sums  that  have  been  disposed  of,  as  stated  in  the  said  ar- 
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tides,  must  be  paid  back  in  accordance  with  the  decisions  refer- 
ring to  them  and  on  the  order  of  the  Trustee. 

Art.  162. 

In  cases  where  the  arrangements  about  the  reserve  fund  give 
rise  to  stipulations  as  to  repayment,  the  Syndical  Chamber  nuist 
take  all  possible  precautions  to  ensure  the  restitution  being  made 
within  the  time  agreed  upon. 

Art.  163. 

At  the  expiration  of  a  term  of  six  months  fixed  by  Article  6 
of  the  private  regulation,  the  name  of  the  assisted  broker  may  be 
officially  made  known  to  the  Company. 

MARKERS  OF  THE  COINIPANY. 
Art.  171. 

The  common  treasury  causes  to  be  struck  off  metallic  markers 
(or  attendance-checks)  in  the  name  of  the  company. 
These  markers  are  of  silver ;  their  value  is  fixed  at  five  francs. 

Art.  172. 

The  markers  are  particularl}^  Intended  for  settling  the  attend- 
ance-fees incidental  to  the  various  forms  of  inside  service  of  the 
Company. 

These  fees  are  fixed  as  follows : 

1°.  Each  time  the  Syndical  Chamber  meets,  the  president  re- 
ceives four  markers  and  each  of  the  assistants  two  markers  ; 

2°.  The  Trustee  and  the  acting  associates  receive  each  four 
markers  per  day ; 

3°.  At  general  meetings  each  member  present  receives  two 
markers  ;  for  each  admission  of  a  new  broker  the  fee  is  four 
markers. 

The  members  of  the  bureau  always  receive  double  the  allow- 
ance above  specified  and  the  president  four  times  as  many. 

4°.  Whenever  the  committee  on  accounts  meets,  the  president 
receives  eight  markers  and  each  of  the  assistants  four  markers. 
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5°.  At  each  meeting  of  the  committee  ou  quotations  and  on 
rates  of  exchange  and  gold  and  silver,  the  president  receives  four 
markers  and  each  of  the  assistants  two  markers. 

6°.  The  two  brokers  ou  duty  at  each  settlement-day  receive 
each  four  markers. 

Art.  178. 

The  Syndical  Chamber,  when  it  deems  fit,  grants  markers  by 
way  of  reward,  as  gratuities,  for  assistance,  as  an  act  of  munifi- 
cence, etc. 
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SIXTH  DIVISION. 


SPECIAL  SERVICES   OF  THE   SYNDICAL 
CHAMBER. 


SERVICES  OF  THE  GENERAL  TREASURIES. 


INSIDE  REGULATION. 


Art.   164. 


There  has  been  created  at  the  Syudical  Chamber,  in  obedience 
to  a  decision  of  the  Minister  of  Finance  of  August  21,  1862,  a 
bureau  for  the  purpose  of  centralizing  and  executing  all  orders 
for  purchases,  sales,  transfers,  or  conversions  of  stocks  and 
French  Government  Funds,  that  may  be  entrusted  to  the  Gen- 
eral Paying  Treasurers  by  the  inhabitants  of  the  departments. 

Art.  165. 

This  bureau  acts  under  the  conti'ol  of  the  Minister  of  Finance, 
and  the  settlement  of  all  operations  takes  place  at  the  treasury 
by  means  of  the  current  accounts  of  the  General  Paying  Treas- 
iu:ers  who  have  transmitted  the  orders. 

Art.   166. 

The  benefits  of  this  arrangement  have  been  extended  to  the 
inhabitants  of  the  department  of  the  Seine  and  the  city  of  Paris, 
with  the  condition  understood  that  they  shall  transmit  their  or- 
ders through  the  agency  of  the  Central  Paying  Cashier  of  the 
Treasury,  at  whose  office  all  operations  are  settled  directly. 


Paris  Stock  Exchange.  1327 

Art.   167. 

The  proceeds  of  the  bureau  of  the  General  Treasuries  are 
turned  into  the  Common  Treasury,  and  are  thus  distributed 
among  all  the  liabilities. 


SPECIAL    GUARANTY    FUND    FOR   THE   SERVICE    OF 
THE  GENERAL  TREASURIES. 

Art.   168. 

The  special  guarautj'  fund  for  the  service  of  the  General 
Treasuries,  fixed  at  the  minimum  sum  of  $600,000  francs,  has 
been  formed  by  keeping  back  20  per  cent  on  the  net  earnings  of 
this  service. 

Art.   169. 

This  sum  is  invested  in  French  rentes,  the  income  of  which  is 
added  to  the  original  endowment. 

Art.   170. 

Above  the  sum  fixed  by  Article  168,  any  levy  on  the  earnings 
ceases,  and  the  reserve  is  not  allowed  to  increase  any  further  ex- 
cept by  the  interest  on  the  rentes  of  said  fund.  This  progressive 
increase  by  interest  ceases  as  soon  as  the  reserve  fund  has  reached 
the  sum  of  one  million. 

The  interest-bearing  would  not  be  resumed  unless  tlie  capital 
of  the  rentes  of  this  fund  were  reduced  to  a  sum  below  one  mil- 
lion. 

TREASURY  FOR  DEPOSITS. 

Art.   174. 

There  is  joined  to  the  Common  Treasury  a  special  treasury  for 
deposits. 

This  treasury  is  intended  primarily  to  receive  the  securities 
that  former  sleeping  partners  of  brokers  may  leave  as  a  guaranty 
of  their  part  in  the  risks  that  brokers  have  to  incur  in  the  nego- 
tiation and  transfer  of  stocks. 
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Art.  175. 

All  deposits  are  attested  by  a  declaration  signed  by  the  Trustee 
and  the  depositor,  and  recorded  in  a  special  register. 

All  withdrawals  are  attested  on  the  same  register  in  the  margin, 
or  after  the  declaration  of  deposit. 

SERVICE  OF  DISPUTED  PAYMENTS  AND  LITIGATION. 

Art.   176. 

A  special  bureau  is  charged  to  attend  to  warning  notices, 
served  on  the  Syndieal  Chamber  by  the  sheriff  in  regard  to  shares 
made  out  to  bearer  that  have  been  lost,  stolen  or  destroj^ed,  un- 
der the  conditions  specified  in  the  law  of  June  15,  1872,  and  the 
legal  enactment  of  April  10,  1873. 

The  procedure  in  this  case  is  to  inscribe  the  stock  thus  ren- 
dered contraband  in  the  Official  BuUethi  published  by  the  Syn- 
dieal Chamber,  according  to  the  said  law. 

The  bureau  surrenders  the  certificates  attesting  the  publication 
during  the  period  of  time  allowed  for  the  furnishing  of  tlie  du- 
plicates. 

It  then  proceeds  to  cancel  the  stock  and  to  examine  the  acts  of 
withdrawal  furnished  in  one  of  the  forms  prescribed  by  Article  6 
of  the  legal  enactment  already  cited. 

Art.   177. 

This  bureau  attends  also  to  all  complaints  filed  about  irregular 
stock,  about  that  inserted  in  the  Official  Bulletin  of  Dispiited 
Pai/))ients,  as  amortized,  spurious,  etc.,  and  it  is  charged  with  all 
matters  of  disputed  payment  which  brokers  bring  before  the  Syn- 
dieal Chamber  officiously  in  the  name  of  their  clients ;  it  follows 
these  cases  before  the  tribunals,  at  whatever  risk  and  peril  may 
result  from  them  when  the  final  upshot  is  anything  but  agree- 
able. 

Art.   178. 

This  same  bureau  is  enjoined  furthermore  to  follow  out  all 
matters  of  litigntion  for  brokers  who  request  them  to  do  so. 
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COUPON  SERVICE. 

Art.   179. 

Brokers  have  authority  to  apply  to  the  Syndical  Chamber  for 
cashing  the  coupons  that  come  into  their  possession. 

Art.   180. 

All  coupons  presented  to  be  cashed  must  be  stamped  on  the 
back  with  the  number  of  the  broker  depositing  them,  by  means 
of  a  numbering-stamp  furnished  by  the  Syndical  Chamber. 

Art.  181. 

A  simple  memorandum-book  is  sufficient  in  depositing  coupons 
with  the  Syndical  Chamber,  and  there  is  no  need  of  classifying 
nor  of  a  list  of  numbers. 

A  slip  recapitulates  the  amount  of  all  the  memorandum-books 
handed  over  at  the  same  time  by  the  same  broker,  so  that  by 
adding  up  the  slip  the  result  agrees  with  the  general  voucher 
given  by  the  Syndical  Chamber. 

Art.   182. 

The  payment  of  these  coupons  by  the  Syndical  Chamber  takes 
place  in  48  hours  after  deposit,  by  means  of  pink  drafts  for  com- 
pensation, made  expressly  for  this  service,  all  payment  in  specie 
being  formally  prohibited. 

All  errors  must  be  corrected  at  the  first  requisition. 

SERVICE  OF  BANK  OF  FRANCE  DEPOSITS  PAYABLE 
TO  BEARER. 

Art.  183. 

In  consequence  of  a  treaty  entered  into  between  the  Syndical 
Chamber  and  the  Bank  of  France,  the  latter  opens  to  brokers  a 
special  treasury  for  their  deposits  of  stock  made  out  to  bearer. 
84 
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Art.   184. 

These  deposits,  as  well  as  withdrawals,  are  always  made  directly 
at  this  treasury  without  the  stock  ever  passing  through  the  hands 
of  the  Syndical  Chamber. 

Tliese  deposits  are  attested  by  a  receipt  delivered  in  the  name 
and  on  the  account  of  the  Syndical  Chamber. 

Art.   185. 

Deposits  must  always  and  invariably  be  25  shares  for  stocks 
and  bonds,  and  for  foreign  rentes  the  smallest  quantity  negotiable 
on  a  time-transaction. 

Art.  186. 

In  exchange  for  the  receipt  given  by  the  Bank  of  France,  the 
Syndical  Chamber  delivers  a  written  acknowledgment  bearing 
its  stamp  and  endorsed  with  three  signatures. 

Art.   187. 

In  order  to  take  out  the  shares,  the  beneficiary  of  the  last  en- 
dorsement, who  must  always  be  a  broker,  has  only  to  send  his 
own  written  acknowledgment  in  due  form  to  the  Syndical  Cham- 
ber, which  immediately  gives  in  exchange  the  corresponding  re- 
ceipt of  the  Bank  of  France,  after  having  itself  signed  it,  so  that 
the  bearer  has  only  to  present  this  receipt  at  the  Bank  of  France 
in  order  to  get  the  shares. 

Art.  188. 

The  Syndical  Chamber  undertakes  to  withdraw  maturing  cou- 
pons from  the  Bank  of  France  at  every  period  of  maturity.  Cou- 
pons for  foreign  stock  are  held  by  the  Chamber  at  the  disposal 
of  the  bearers  of  the  corresponding  endorsable  receipts,  the 
bearers  having  full  power  to  choose  between  the  withdrawal  of 
the  said  maturing  coupons  or  the  payment  of  their  value  in 
money. 

The  Syndical  Chamber  cannot,  however,  be  obliged  to  keep 
matured  coupons  more  than  fifteen  days  after  their  coming  due. 
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Payments  of  coupous  by  the  Syudical  Chamber  cau  be  made 
only  in  compensation-drafts  for  brokers,  and  in  orders  on  the 
Bank  of  France  for  their  clients. 

Art.  1»9. 

The  Syudical  Chamber  undertakes  to  secure  from  the  Bank  of 
France  payments  called  for  on  shares  not  fully  paid  up,  on  the 
double  condition  : 

1°.  That  the  Syudical  Chamber  shall  first  be  financially  pro- 
tected against  loss ; 

2°.  That  the  sum  paid  for  this  purpose  shall  be  sufficient  to 
clear  all  the  shares  included  in  the  same  receipt,  uo  instalment 
method  of  doing  business  being  admitted. 

The  same  regulations  are  applicable  to  subscriptions,  advan- 
tages or  operations  of  any  kind,  in  which  no  steps  shall  ever  be 
taken  except  at  the  express  request  of  the  beneficiary  of  the  en- 
dorsement. 

Art.  190. 

It  is  not  incumbent  on  the  Syudical  Cliamber  to  make  a  veri- 
fication of  shares  whicli  are  subject  to  a  drawing,  nor  to  notify 
any  one  of  the  coming  out  of  these  shares. 

Art.  191. 

In  cases  where  there  may  arise  disputed  payments,  counter- 
claims, legal  notices  or  any  kind  of  difficulty  in  regard  to  such  and 
such  shares  deposited,  the  Syudical  Chamber,  as  soon  as  it  knows 
of  it  itself,  shall  inform  the  broker  who  first  made  the  deposit,  and 
this  latter  shall  take  the  place  of  the  said  Syndical  Chamber,  at 
his  own  risk,  peril  and  expense,  it  being  understood  that  the 
Chamber  can  never  be  personally  responsible  nor  be  put  to  loss 
or  expense  of  any  kind. 
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Note.     These  forms  have  been  in  great  part  copied  from  the  reports. 
One  (No.  28)  is  given  as  an  example  to  be  avoided,  rather  than  imitated. 


No.  1. 
Customer's  Order  to  Brokers  to  Buy  or  Sell  Stocks. 

Banking  House  of  Bunnell  &  >Scranton. 

New  Haven,  Conn.  18    . 

Please  for  my  account  and  risk  shares 

Order  good  until  countermanded.  It  is  agreed  that  Bunnell  &  Scran- 
ton  have  the  right  to  dispose  of,  without  notice,  all  stocks,  bonds,  pe- 
troleum and  grain  purchased  or  sold  on  margin,  whenever  said  mar- 
gin is  reduced  to  two  per  cent. 


No.  2. 

Bought  Note  sent  by  Broker  to  Customer  on  Execution  of  Latter's 

Order. 

Office  of  Bunnell  &  Scranton,  No.  108  Orange  St.,  New  Haven,  Conn. 

18    . 
Mr. 
Dear  Sir  : 

We  have  his  day  bought  for  your  account  and  risk 


Yours  respectfully, 
(Sd. )  Bunnell  &  Scranton. 
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No.  3. 

Sold  Note  seut  by  Broker  to  Customer  ou  Execution  of  Latter's 

Order. 

Office  of  Bunnell  &  Sciantou,  No.  108  Orange  St.,  New  Haven,  Conn. 

Mr. 

Dear  Sir: 

We  have  this  day  sold  for  your  account  and  risk 


Yours  respectfully, 
(Sd.)  Bunnell  &  Scranton. 

Note.  The  foregoing  three  forms  are  copied  from  the  report  of  the 
decision  in  Skiff  vs.  Stoddard,  21  L.  R.  A.  107,  in  which  case  it  was 
held  that  as  the  orders  were  to  be  executed  in  New  York,  there  was 
implied  authority  given  to  the  Brokers  to  repledge  the  stocks,  as  it 
was  the  custom  of  New  York  Brokers  to  repledge  stocks  carried  on 
margin. 

No.  4. 

Bought  or  Sold  Note  of  Stocks  dealt  in  on  the  New  York  Stock 

Exchange. 

Office  of  H.  Jones  &  Co.,  25  Broad  St.,  New  York,  1904. 

Mr. 
Dear  Sir  : 

We  have  this  day  bought  from  (or  sold  to)  Messrs.  J.  Brown  &  Co. 
(opposite  Brokers),  subject  to  the  rules  and  usages  of  the  New  York 
Stock  Exchange. 

Quantity  and  description  of  securities 
Price  paid  (or  received). 

Please  take  notice  that  all  orders  for  the  purchase  or  sale  of  securities 
for  future  delivery  are  received  and  executed  on  the  distinct  under- 
standing that  actual  delivery  is  contemplated,  and  the  party  giving  the 
order  so  understands  and  agrees.  It  is  further  understood  that  on  all 
marginal  business  the  right  is  reserved  to  clo.se  transactions  on  the 
New  York  Stock  Exchange,  when  margins  are  near  exhaustion,  without 
notice. 

Yours  respectfully, 
(Sd.)  Jones  &  Co. 

Note.  The  above  form  gives  the  date  of  sale  or  purchase,  the  number 
and  description  of  the  securities  bought  or  sold,  the  price  received  or 
paid  and  the  names  of  the  opposite  Brokers.     These  particulars  are 
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essential.  See  ante,  p.  213  et  seq.  The  buying  and  selling  Brokers 
should  keep  books  of  account  giving  these  particulars.  (Id.)  The 
paragraph  as  to  delivery  is  added  for  the  Broker's  protection  in  case 
the  customer  secretly  intends  to  gamble,  or  in  case  only  differences  are 
sometimes  settled,  although  delivery  is  always  intended.  See  chapter 
on  Stock-jobbing,  and  Parker  vs.  Moore,  125  Fed.  Rep.  807. 

If  the  sentence  as  to  sale  on  the  Exchange  without  notice  is  not  added, 
the  Broker  will  be  obliged  to  serve  the  notice  of  demand  and  of  sale  (see 
Forms  12  and  13),  and  the  sale  should  be  by  public  auction  outside  the 
Stock  Exchange  (ante,  p.  357  et  seq.),  although  a  purchase  to  cover  a 
short  sale  may  be  made  on  the  Stock  Exchange  (ante,  p.  357  et  seq.). 
The  provision  "subject  to  the  rules  and  usages  of  the  New  York  Stock 
Exchange"  imports  into  the  contract  such  rules  and  usages,  and  the 
customer  will  be  bound  by  same,  except  they  are  unreasonable,  whether 
he  knows  of  them  or  not,  but  if  the  Client  knows  of  an  unreasonable 
usage,  and  expressly  or  impliedly  assents  to  it,  he  will  be  bound  by  it. 
See  Chapter  on  Usages.  The  Broker  should,  therefore,  bring  any  rule  or 
usage  as  to  the  reasonableness  of  which  there  may  be  any  doubt,  under 
the  notice  of  his  Client,  if  he  wishes  it  embodied  in  the  contract. 

No.  5. 

**  Slip  Contract "  prescribed  by  the  rules  of  the  New  York  Cotton 

Exchange. 

New  York,  Nov.  10,  1886. 
B.  10  %  Albert 
10   "  Alexander 
5   "   Andrew 
Seller, 
Buyer,  Zeraga  &  White. 

On  contract  subject  to  rules  and  regulations  of  New  York  Cotton 
Exchange. 

Twenty-five  hundred  bales  cotton.     Jan.   1,  delivery.     Price  8.99. 

X  Per  Z.  &  White, 

Seventy-five. 

Note.  This  form  of  "slip  contract"  when  made  in  duplicate,  one 
copy  signed  by  the  purchaser  having  been  delivered  to  the  Broker,  and 
the  other  signed  by  the  Broker  having  been  delivered  to  the  purchaser, 
was  held  in  Bibb  vs.  Allen,  149  U.  S.  495,  to  constitute  a  bought  and  sold 
note  sufficient  to  satisfy  the  requirements  of  the  Statute  of  Frauds. 
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No.  G. 

Bought  note — Cottou. 

day  of  1903. 

Mr.  W.  A.  Moore. 
Dear  Sir: 

Under  your  instructions  we  have  this  day  bought  for  your  account 
and  risk  in  conformity  with  the  rules  and  regulations  of  the  New  York 
Cotton    Exchange 

Quantity  and  description : 

Price : 

Please  take  notice  that  all  orders  for  the  purchase  or  sale  of  cotton, 
coffee,  grain  and  provisions  for  future  delivery,  are  received  and  executed 
with  the  distinct  understanding  that  actual  delivery  is  contemplated, 
and  the  party  giving  the  order  so  understands  and  agrees.  It  is  further 
understood  that  on  all  marginal  business  the  right  is  reserved  to  close 
transactions,   when  margins  are  near  exhaustion,   without  notice. 

Note.  This  form  was  used  by  the  plaintiffs  (Brokers),  in  Parker  vs. 
Moore,  125  Fed.  Rep.  807,  and  it  enabled  them  to  recover  advances. 
See  also  Robinson  vs.  Crawford,  31  A.  D.  N.  Y.  228,  where  it  was  held  that 
when  memorandums  containing  a  paragraph  similar  to  the  last  paragraph 
in  the  above  bought  note,  were  sent  to  a  customer  on  several  prior  oc- 
casions, the  Broker  might  sell  without  notice. 

No.  7. 

Sales  note  of  wool. 

Boston,  January  10,  1883. 
Sold  for  accomit  of  Messrs.  A.  C.  Bigelow  &  Co.,  Boston, 
To  Messrs.  James  Legg  &  Co.,  Mapleville,  R.  I. 

30/35,000  lbs.  Michigan  X  fleeced  wool.     Like  30  bags  shipped  Janu- 
ary 8,  1883.     Wool  to  be  handled  by  Mills  &  Coffin,  at  35i  c.  p.  ib. 
Fare 
Terms  net  cash. 

(Sd.)  Mills  &  Coffin, 

Brokers. 

Note.  It  was  held  in  Bigelow  vs.  Legg,  6  N.  E.  107,  that  this  sales  note 
(if  the  persons  signing  it  were  in  fact  the  Brokers  of  Bigelow  &  Co.,  and 
were  authorized  to  make  the  agreement)  constituted  the  contract  be- 
tween the  parties,  notwithstanding  the  custom  of  Brokers  and  dealers 
in  wool  to  treat  it  as  a  mere  memorandum  which  might  be  accepted  or 
rejected  by  either  side. 
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No.  8. 

Boiiglit  and  sold  note  of  lard. 

Chicago,  Nov.  3,  1891. 
Bought  of  J.  M.  Doud  &  Co.,  Boone,  Iowa, 

Care  of  Lamson  Brothers,  Board  of  Trade  Bldg.,  Chicago. 
Their  entire  production  leaf,  from  date  to  January  1,  1892,  at  nine 
cents,  Chicago  dehvery. 

You  are  to  receive  the  leaf  f.  o.  b.  teains  at  any  city  depot,  or  at  any 
warehouse  at  Union  Stock  Yards,  in  such  lots  as  they  may  ship.  In  tlie 
event  that  either  party  should  become  incapacitated  in  manufacturing 
by  destruction  of  premises  by  fire,  the  sale  to  become  null  and  void  at 
such  date.  Goods  to  be  in  prime  condition  on  arrival  in  Chicago. 
Terms  cash. 

(Sd.i  L.  M.  Prentiss, 

To  J.  J.  Murray  &  Co.,  Chicago. 

Chicago,  Nov.  3,  1891. 
Sold  J.  J.  Murray  &  Co.,  your  entire  production  of  leaf  lard 
from  date  to  January  1,  1892,  at  nine  cents,  Chicago  delivery.  They 
are  to  take  this  leaf  f.  o.  b.  teams  at  any  city  depot,  or  at  any  warehouse 
at  the  Union  Stock  Yards,  in  such  lots  as  you  may  ship.  They  would 
like,  however,  that  you  ship  in  lots  of  about  5,000  pounds,  when  con- 
venient to  do  so.  In  the  event  that  either  party  should  become  in- 
capacitated in  manufacturing  by  destruction  of  premises  by  fire,  the 
sale  to  become  null  and  void  at  such  date.  Goods  to  be  in  prime  condi- 
tion for  butterine  purposes  on  arrival  in  Chicago.  Always  notify  me, 
as  shipments  start,  and  where  consigned,  with  car  number.  Terms  cash. 
(Sd.)  L.  M.  Prentiss, 

To  J.  M.  Doud  &  Co.,  Boone,  Iowa., 

Care  Lamson  Bros.,  Chicago. 

Note.  It  was  held  in  Murray  vs.  Doud,  63  111.  App.  247,  that  this 
bought  and  sold  note  (the  bought  note  having  been  delivered  to  the 
purchaser,  and  the  sold  note  delivered  to  the  seller  by  the  Broker)  con- 
stituted the  contract  between  the  parties. 

No.   9. 

Trading  cards  exchanged  between  substituted  buyers  and  sellers, 
on  sales  "for  the  account"  on  the  Chicago  Stock  Exchange. 

Chicago,  Aug.  3,  1896. 
M.  Jamieson  &  Co. 

We  hereby  confirm  sales  made  by  us  for  the  account  to-day  under 
the  rules  of  the  Chicago  Stock  Exchange,  also  substitution  trades. 
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Am't  Kind  of  property  Price 

Substitution  trades — Sold 
1150  Matfli  $222 

Difference  {^p*«'  iiTS 

(Signed)  Schwartz  D.   &  Co. 

Chicago  Aug.  3,  1896. 
M.Schwartz: 

We  hereby  confirm  purchases  made  by  us  for  the  account  to-day, 
under  the  rules  of  the  Chicago  Stock  Exchange,  also  substitution  trades. 
Am't  Kind   of  property  Price 

Substitution  trades — Bought 
1150  D.  Match  $222 

Difference  {  p°^^^^^  $287.50 

(Signed)  Jamieson  &  Co. 


Note.  These  forms  are  taken  from  the  report  of  the  decision  in  Clews 
vs.  Jamieson,  182  U.  S.  472,  in  which  case  it  was  held  that  there  was 
privity  of  contract  between  the  substituted  sellers  and  the  substituted 
purchasers. 

No.  10. 

Authority  to  Stock-brokers  to  sell  securities  carried  on  margin,  or 
buy  to  cover  short  sales,  without  notice,  or  previous  demand, 
and  to  hypothecate,  or  otherwise  use,  Clients'  securities. 

Memorandum  of  Agreement  made  this  day  of  October,  1872. 

Whereas  I,  John  Norris,  of  Buffalo,  N.  Y.,  having  opened  and  being 
in  account  with  Robinson,  Chase  &  Co.,  bankers,  and  brokers,  in  the 
City  of  New  York;  Now  in  consideration  thereof,  and  for  value  received, 
I,  John  Norris,  have  agreed,  and  do  hereby  agree  with  said  Robinson, 
Chase  &  Co.,  that  in  case  they  shall  advance  any  sum  or  sums  of  money, 
from  time  to  time,  in  and  for  payment  of  any  stocks,  securities  or  gold, 
purchased  by  them  upon  my  order,  and  for  my  account,  or  for  payment 
of  checks  or  drafts  made  or  drawn  by  me,  or  for  loans  or  payments  to 
me,  or  for  my  account  or  use,  or  in  case  I  shall  become  indebted  to 
Robinson,  Chase  &  Co.,  for  any  deficiency  arising  out  of  contracts  or 
transactions  relating  to  stocks,  securities  or  gold,  then  and  in  either 
event  the  said  Robinson,  Chase  &  Co.,  may  sell,  and  I  hereby  authorize 
and  empower  then  to  sell,  in  their  discretion  at  any  of  the  Brokers' 
boards,  long  room,  or  elsewhere,  or  at  public  auction  or  private  sale, 
with  or  without  advertising  the  same,  and  without  prior  demand  of 
any  kind,  or  notice  to  me  of  the  time  and  place  of  sale,  all  or  any  gold, 
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stock,  property,  things  in  action  or  collateral  securities  held  by  them 
and  belonging  to  me,  or  in  which  I  may  be  interested.  And  I  authorize 
and  empower  the  said  Robinson,  Chase  &  Co.,  to  apply  the  proceeds  of 
any  such  sales  toward  repayment  of  such  advances  or  hidebtedness,  and 
the  interest  thereon,  and  commission  and  expense  of  sale  or  negotia- 
tions, holding  myself  responsible  and  liable  for  payment  of  any  deficiency 
existing  after  such  application.  And  I  further  authorize  and  empower 
the  said  Robinson,  Chase  &  Co.,  to  hypothecate,  pledge  or  use  in  any 
other  manner,'  all  or  any  gold,  stocks,  property,  things  in  action,  or 
collateral  securities  held  by  them  and  belonging  to  me. 

And  in  case  of  short  sales,  or  time  contracts  made  on  my  behalf  for 
the  future  sale  or  delivery  of  stocks,  securities  or  gold,  they  may  protect 
themselves  by  prompt  purchase  at  such  places,  on  such  terms  and  at 
such  times  as  they  may  deem  expedient  and  proper,  and  without  prior 
call  or  demand  on  or  notice  to  me  of  any  kind,  holding  myself  liable  in 
like  manner,  for  any  deficiency  arising  on  such  purchase  or  purchases, 
intending  hereby  to  give  them  entire  discretion  to  act  in  the  premises 
as  they  may  deem  expedient  for  my  interest,  or  to  protect  their  own. 
(Sd.)  John  Norris. 

Note.  The  foregoing  form  was  the  usual  customers'  agreement  of  the 
plaintiff  stockbrokers  in  the  case  of  Robinson  vs.  Norris,  51  How.  Pr. 
Rep.  442;  aff'd  6  Hun,  233,  and  it  enabled  them  to  recover  the  balance 
of  their  accoimt,  although  they  sold  stocks,  without  notice,  in  Broad 
Street,  the  Stock  Exchange  being,  at  the  time,  closed.  This  form  is 
especially  recommended  to  Stockbrokers,  as,  with  the  additions  sug- 
gested, it  seems  to  leave  no  avenue  open  for  misunderstandings  or  dis- 
putes, and  dispenses  with  the  necessity  of  the  notices  given  at  pp.  1342-3. 
The  words,  "And  I  agree  to  be  bound  by  the  rules  and  usages  of  the 
Exchanges  on  which  the  said  Robinson,  Chase  &  Co.  shall  operate  as 
aforesaid  for  me,"  might  be  added. 

No.   11. 

Authority  to  sell  at  public  or  private  sale,  without  notice,  stocks 
carried  on  margin. 

New  York,  September  IS,  1868. 
I  hereby  authorize  Messrs.  W.  T.  Hatch  &  Son  to  sell,  in  their  discre- 
tion, at  public  or  private  sale,  and  without  notice  to  me  or  any  notice 
whatever,  the  stocks,  bonds  or  gold  which  they  are  or  hereafter  may 

1  The  addition  here  of  the  words  "either  singly,  or  in  conjunction  with 
their  other  customers'  securities"  would  seem  to  comply  with  the  sug- 
gestion of  Mr.  E.  Norton,  in  5  Am.  Law.  573.     See  ante,  p.  258,  n.  1. 
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be  carrying  for  me,  whenever   my   margin   shall   fall  below  five  per 
cent. 

(Signed)  George  A.  Wicks, 

For  A.  G.  Wicks,  Attorney. 

Note.  This  form  was  used  by  the  defendant  stockliolders  in  Wicks  vs. 
Hatch,  62  N.  Y.  537,  and  the  Brokers  were  held  justified  in  selling  the 
stocks  at  the  board  of  brokers,  citing  and  following  Milliken  vs.  Dehon, 
27N.Y.  364. 

No.  12. 

Notice  demanding   fnrther   margin,   on  exhaustion  of  marginal 
deposit  on  purchase  or  sale  of  stock. 

Offices,  25  Broad  St.,  New  York  City. 

September   1,    1904. 
To  Jolin  Smith,  Esq.  (Customer),  2.500  Fifth  Avenue, 

New  York  City,  N.  Y. 
Dear  Sir: 

Your  marginal  deposit  on  the  securities  bought  (or  sold)  by  us  for 
you,  having  become  exhausted,  or  nearly  so,  we  request  that  you  will 
on  or  before  o'clock  in  the  forenoon  of  day  the  day 

of  ,  1904,  furnish  us  with  the  sum  of  $  ,  as  further 

margin,  or  we  shall  be  obliged,  for  our  own  protection,  to  sell  the  secu- 
rities carried  for  you  (or  buy  securities  to  cover  "short"  sale  made  for 

you) . 

Yours    respectfully, 

(Sd.)  Thomas   Jones   &   Co., 

(Brokers). 

Note.  Any  form  of  notice  will  do,  but  it  should  specify  the  .'^um 
required,  unless  the  Client's  action  obviates  the  necessity  of  such  speci- 
fication (see  ante,  pp.  336-7)  and  a  "reasonable"  time  should  be  allowed 
the  Client  to  furnish  the  margin  (see  ante,  p.  340).  An  oral  notice  will 
suffice  (ante,  p.  337),  and  this  notice  must  always  be  given  in  the  ab- 
sence of  waiver  by  the  Client  (ante,  p.  335). 

No.  13. 

Notice  demanding  further  margin,  and  of  intention  to  buy  in  to 
cover  short  sale  of  Stock. 

Office  of  Henry  Fitch  &  Co.,  54  William  Street,  New  York, 

Nov.  5,    1865. 
S.  Knowlton,  Esq. 
Dear  Sir: 

The  margins  on  your  account  with  us  are  entirely  used  up  by  the  rise 
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in  the  price  of  Michigan  Southern.  We  must  have  more  margins  or  we 
shall  be  under  the  necessity  of  buying  in  the  stock,  for  your  account, 
at  such  time  as  we  may  deem  best  for  our  own  safety  in  the  matter. 
The  market  is  so  uncertain  that  we  cannot  afford  to  take  any  risk  in 
keeping  you  short  without  margin. 

Yours   truly, 
(Sd.)  Henry   Fitch   &  Co. 

Note.  This  form  was  used  by  the  defendant  Brokers  in  Knowlton 
vs.  Fitch,  52  N.  Y.  288. 

In  the  case  of  a  short  sale,  the  relation  between  Broker  and  customer 
is  not  that  of  pledgor  and  pledgee,  and  therefore  a  Broker  is  not  bound 
to  buy  at  public  auction  outside  of  the  Exchange  to  cover  the  short  sale. 
His  duty  is  discharged  if  he  gives  his  Client  reasonable  notice  to  furnish 
more  margin,  or  otherwise  that  he  wUl  buy  in  the  stock  to  protect  him- 
self.    See  ante,  p.  357  et  seq. 

No.  14. 

Notice  of  sale,  or  of  intention  to  buy  in,  to  coTcr  short  sale,  on 
non-compliance  with  notice  demanding  further  margin. 

Offices,  25  Broad  St.,  New  York  City, 

September  3,   1904. 
To  John  Smith,  Esq.   (Customer). 
Dear  Sir : 

As  you  have  not  complied  with  our  request  of  the  1st  inst.  for  further 
margin,  we  hereby  give  you  notice  that  Messrs.  , 

Auctioneers,  will,  in  our  behalf,  proceed  to  sell  by  public  auction  at 
the  New  York  Real  Estate  Salerooms,  No.  161,  Broadway,  in  the  city, 
county,  and  State  of  New  York,  on  the  day  of  , 

1904,  at  o'clock  in  the  noon,  the  following  securities  carried 

for  you,  viz:  (Specify  securities)  and  apply  the  proceeds  towards  pay- 
ment of  the  amount  due  by  you  to  us,  holding  you  accountable  for  the  de- 
ficiency, if  any,  on  such  sale,  (or  that  we  shall  on  or  after  the  day 
of  ,  1904,  proceed  to  buy  in,  at  the  New  York  Stock  Exchange, 
in  the  City  of  New  York,  the  following  [specify  securities]  to  cover  short 
sale  made  for  us  by  you  on  the  day  of  190  ,  and 
we  shall  hold  you  accountable  for  any  resulting  loss  to  us). 

Yours    respectfully, 
(Sd.)  Thomas  Jones  &  Co., 

(Brokers). 

Note.  Any  form  of  notice  (either  written  or  oral)  will  do,  but  the 
time  of  sale  or  purchase,  and,  in  the  case  of  sale,  the  place  of  sale  should 
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be  given,  and  the  time  of  sale  or  purchase  should  be  reasonable  (ante, 
pp.  347-8). 

In  the  case  of  a  "long"  purchase,  the  sale  must  be  by  public  auction, 
and  cannot  be  made  at  the  Stock  Exchange,  unless  the  Client  has  au- 
thorized a  private  sale  (ante,  p.  357  et  seq.),  as,  although  the  Stock 
Exchange  is  the  best  possible  place  for  an  advantageous  sale,  the  courts 
have  not  j'et  held  that  such  a  sale,  (not  being  one  to  which  the  public 
are  admitted)  in  the  absence  of  a  special  agreement,  v/ould  be  legal.  In 
the  case  of  a  "stop"  order,  however,  the  sale  may  be  made  either  on 
the  Stock  Exchange  or  elsewhere  (ante,  p.  359). 

In  the  case  of  a  "short"  sale,  the  "buying  in"  to  "cover,"  may  be 
made  at  the  Stock  Exchange  (ante,  p.  357). 

This  notice  must  be  given  unless  waived  by  the  customer. 

The  notice  demanding  margin,  and  the  notice  of  sale,  or  to  "buy  in," 
may  be  combined  in  one  notice  (see  ante,  p.  348). 

No.  15. 

Notice  demanding  payment  of  the  amouut  of  a  loan  made  by 
Brokers  for  which  they  liold  stock  as  collateral,  or  that  latter 
would  be  sold  by  public  auction. 

Offices  of  Jones  &  Co.,  25  Broad  St.,  New  York, 

August   1,    1904. 
Mr.  John  Smith,  No.  2500  Fifth  Ave.,  New  York. 
Dear  Sir: 

We  hereby  demand  from  you  payment  of  the  sum  of  $115,487.60  and 
$  interest  thereon  from  September  9,  1903,  the  amount  of  your 

indebtedness  to  us  for  which  we  hold  as  collateral  the  following  secu- 
rities:  (Specify   them). 

In  default  of  your  paying  us  the  said  sum,  and  taking  up  your  said 
securities,  we  shall  on  day,   the  4th    day    of    August,   1904,  at 

12o'clock,  noon,  sell  by  public  auction,  by  ,  Auctioneer, 

at  the  New  York  Real  Estate  Salesrooms,  161  Broadway,  in  the  City, 
County  and  State  of  New  York,  the  said  securities,  or  so  much  thereof 
as  may  be  necessary  to  pay  your  said  indebtedness  to  us. 

Yours    respectfully, 

Jones  &  Co. 

Note.  A  form  similar  to  this  was  used  in  the  case  of  Cammann  vs. 
Huntingdon,  89  A.  D.  N.  Y.  99.  See  the  record  on  file  in  the  Law  In- 
stitute Library,  New  York. 
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No.  10. 

Notice  to  customer  that  securities,  either  carried  on  margin,  or  to 
secure  a  loan,  hare  been  sold  at  public  auction,  and  giyiug 
name  of  purchaser. 

Offices  of  H.  Jones  &  Co.,  25  Broad  St.,  New  York, 

August    4,    1904. 
Mr.  John  Smith,  2500  Fifth  Ave.,  New  York. 
Dear  Sir: 

Please  take  notice  that  in  pursuance  of  notice  heretofore  served  on 

you,  we  have  on  this  4th  day  of  August,  1904,  at  the  New  York  Real 

Estate   Exchange    Rooms,   No.    161,    Broadway,    New  York  City,   by 

,  auctioneers,  sold  at  public  auction  the  following  securities 

to  the  following  named  persons  at  the  following  prices: 


Securities  sold         I     Name  and  address 
of   purchaser 


Price    realized 


Total   $ 

Deduct  expenses  of  sale  S 

Net  proceeds  of  sale  $ 

Leaving  a  balance  due  us  of  $  and  mterest  for  which  we  demand 

pajmient. 

Yours    respectfully, 
(Sd.)  H.    Jones    &   Co. 

Note.  This  notice  is  also  similar  to  that  used  in  Cammann  vs.  Hunt- 
ingdon, supra  (as  per  the  record),  with  this  important  difference,  that, 
in  that  case,  the  name  of  the  purchaser  was  not  given.  In  analogy  to 
the  case  of  a  sale  or  purchase  on  the  Exchange  the  name  and  address  of 
the  purchaser  should  always  be  given,  to  ensure  the  bona  fides  of  the 
sale,  and  thus  not  have  the  issue  raised,  as  it  was  in  that  case,  that  the 
purchase  was  indirectly  made  by  the  selling  Broker. 

No.  17. 

Notice  to  customer  that  securities  have  been  bought  in  to  cover  a 

sliort  sale. 

OflBce  of  H.  Jones  &  Co.,  25  Broad  St.,  New  York, 

August  12,  1904. 
Mr.  John  Smith,  2500  Fifth  Ave.,  New  York. 
Dear  Sir: 

Pursuant  to  notice  heretofore  served  ou  you  on  the  8th  of  August,  1904, 

85 
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we,  on  the  11th  instant,  purchased  from  at  the  New 

York  Stock  Exchange,  at  12.10  in  the  afternoon,  the  following  securities 
(specify  them)  and  that  on  this  day  we  paid  the  purchase  price  thereof, 
viz.,   $  and  received  tlie  said  securities,  which  we  thereupon 

delivered  to  to  recoup  him  for  similar  securities  lent  by  him 

to  us  to  deliver  to  the  purchaser  on  the  occasion  of  short  sale  made  by 
us  for  you  on  the  10th  February  last,  and  we  hereby  demand  pa}'ment 
from  you  of  the  sum  of  $  with  interest  from  this  date,  being 

the  loss  incurred  by  us  on  the  foregoing  transactions. 

Yours    respectfully, 
(Sd.)  H.  Jones  &  Co. 

Note.  This  notice  should  be  sent  to  the  customer  to  enable  the 
Brokers  to  sue  for  the  amount  due  to  them. 

No.  18. 

Agreement  of  pledge  of  securities  iu  the  form  of  a  promissory  note 
authorizing  sale  of  pledged  property  without  notice. 

$300,000.  New  York,    March    1,    1884. 

Six  months  after  date,  without  grace,  I  promise  to  pay  to  the  United 
States  Trust  Company  of  New  York,  at  the  office  of  said  company  in  the 
City  of  New  York,  three  hundred  thousand  dollars,  for  value  received, 
with  interest  at  the  rate  of  4  per  cent  per  annum,  having  pledged  to  the 
said  company  as  security  (with  authority  to  sell  the  same,  or  any  securi- 
ties that  maj^  be  substituted  in  lieu  thereof,  on  the  non-performance  of  the 
promise,  in  such  manner,  as  they,' in  their  discretion,  may  deem  proper, 
without  notice,  either  at  the  New  York  Stock  Exchange,  or  at  public  or 
private  sale,  and  to  apply  the  proceeds  thereon  to  the  payment  of  the 
amount  remaining  unpaid  of  this  note)  four  hundred  thousand  dollars 
Louisville  and  Nashville  R.  R.  Co.,  1st  Mtge.  Bonds,  N.  C.  and  Mobile 
Division.  In  case  of  depreciation  in  the  market  value  of  the  security 
hereby  pledged,  or  which  may  hereafter  be  pledged  for  the  loan,  a  pay- 
ment is  to  be  made  on  account,  or  additional  approved  security  given, 
so  that  the  said  market  value  shall  always  be  at  least  twenty  per  cent 
more  than  the  amount  unpaid  of  this  note. 

In  case  of  failure  to  do  so,  this  note  shall  be  deemed  to  be  due  and 
payable  forthwith,  anything  hereinbefore  expressed  to  the  contrary 
notwithstanding,  and  the  company  may  immediately  reimburse  itself 
by  sale  of  the  security. 

(Sd.)  W.  S.  Williams,  32  Broad  St., 

Office  V.  S.  &  Co. 

Note.  This  form  was  used  by  the  defendant  company  in  the  case  of 
Williams  vs.  Trust  Co.,  133  N.  Y.  660,  and  its  use  enabled  the  company 
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to  defeat  the  plaintiff  stockbroker's  action  for  unlawful  conversion  of 
the  securities  pledged  by  the  sale  thereof  without  notice. 

No.  19. 

The  Same — Another  form. 

$15,000.  Galveston,  Texas,  Dec.  3,  1894. 

Sixty  days  after  date,  for  value  received,  we,  or  either  of  us,  promise 
to  pay  to  Weekes,  McCarthy  &  Co.,  or  order,  at  their  office  in  Galveston, 
Texas,  fifteen  thousand  dollars,  with  interest  from  maturity  at  8  per  cent 
per  annum,  and  ten  per  cent  additional,  if  placed  in  the  hands  of  an 
attorney  for  collection  after  maturity;  having  deposited  with  said 
Weekes,  McCarthy  &  Co.,  as  collateral  security  for  payment  of  this  or 
any  other  liability  or  liabilities  of  ourselves  to  them,  due  or  to  become 
due,  or  which  may  be  thereafter  contracted,  the  following  property,  viz., 
thirty  thousand  dollars  ($30,000)  first  mortgage  bonds  of  the  San  Antonio 
and  Gulf  Shore  Kailway,  with  full  power  and  authority  to  said  Weekes, 
McCarthy  tt  Co.,  to  sell,  assign,  and  deliver  the  whole  or  any  part  thereof, 
or  any  substitutes  therefor,  or  any  additions  thereto,  at  any  public  or 
private  sale  at  their  option,  on  the  non-performance  of  this  promise,  or 
the  non-payment  of  a,ny  of  the  liabilities  above  mentioned,  or  at  any  time 
thereafter,  without  advertisement  or  notice,  which  are  hereby  expressly 
waived,  and  after  deducting  all  costs  and  expenses  for  collection,  sale 
and  delivery,  to  apply  the  residue  of  the  proceeds  of  such  sale  or  sales 
to  pay  any  or  all  of  said  liabilities  to  said  Weekes,  McCarthy  &  Co.,  or 
their  assigns,  as  they  shall  deem  proper,  returning  the  overplus  to  the 
undersigned. 

(Sd.)  John  Ireland, 

Pres.  S.  A.  &  G.  S.  R.  R. 

John  Ireland. 

George  Dullnig. 

H.  O.  Engelke. 

Note.  This  form  was  used  by  the  plahitiffs  (pledgees)  in  the  case  of 
Dullnig  vs.  Weekes,  40  S.  W.  (Tex.)  at  179,  and  it  enabled  them  to 
recover  the  balance  due  on  the  note. 

No.  20. 

The  Same— Another  form. 

Six  months  after  date,  I  promi.se  to  pay  to  Mr.  M.  Brayman,  or  order, 
twelve  thousand  dollars,  for  \-alue  received,  at  the  Bank  of  New  York, 
having  deposited   with   Messrs.   Schushardt  &  Gebhardt,  as  collateral 
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security,  to  sell  the  same  at  the  Broker's  Board  or  at  public  or  private 
sale  or  otherwise,  at  their  option,  on  the  non-performance  of  this  promise, 
and  without  notice,  125  mortgage  bonds  of  $1,000  each  of  the  Cairo  & 
Fulton  Railroad  Company,  and  hereby  authorize  and  empower  said 
Messrs.  Schushardt  &  Gebhardt  to  become  the  purchasers  of  said  bonds 
in  the  case  of  default,  to  protect  their  interest. 
(Sd.)         M.    Brayman, 

President  Cairo  &  Fulton  Railroad  Company,  of  Missouri. 

Note.  This  form  is  taken  from  the  report  of  the  decision  in  Choteau 
vs.  Allen,  70  Mo.  303.  The  pledgees  were  held  justified  in  selling  with- 
out notice  or  demand,  and  in  buying  in  at  their  own  sale. 

No.  21. 

Agreement  of  pledge  authorizing  sale  without  notice. 

Messrs.  Schushardt  &  Gebhardt,  New  York. 
Gentlemen : 

I  acknowledge  to  have  received  your  letter  of  credit  dated  April  20th, 
1860,  for  $12,000,  say  twelve  thousand  dollars,  to  be  availed  of  in  any 
drafts  on  you  at  six  months  after  sight,  to  be  issued  and  presented  prior 
to  1st  May  proximo.  I  accept  this  credit,  and  bind  myself  to  place 
funds  in  your  hands  at  least  eight  days  prior  to  the  maturity  of  any 
acceptance  made  by  you  m  virtue  of  said  credit,  and  as  security  I  hereby 
hand  you  a  stock  note  of  the  Cairo  ct  Fulton  Railroad  Co.,  of  Missouri, 
for  $12,000,  say  twelve  thousand  dollars,  dated  April  12th,  1S60,  signed 
by  me  as  president  of  the  Cairo  &  Fulton  Railroad  Company,  of  Missouri, 
to  my  individual  order,  duly  indorsed  by  me.  As  security  attached  to 
said  note,  are  $125,000  first  mortgage  land  grant  bonds  of  the  Cairo  & 
Fulton  Railroad  Company,  of  Missouri,  with  full  and  complete  power  to 
sell  the  same  in  any  manner  you  deem  fit,  without  notice,  and  to  pur- 
chase them  youselves  to  protect  your  own  interest,  said  credit  being  for 
account  of  the  Cairo  &  Fulton  Railroad  Company,  of  Missouri.  I  further 
agree  to  pay  over  into  your  hands,  in  monthly  installments,  the  net  earn- 
ings-of  the  Cairo  &  Fulton  Railroad  Company,  which  are  to  be  credited 
on  the  note  of  said  railroad  company  of  $12,000  lodged  in  your  hands 
as  collateral  security  for  this  credit.  I  further  agree  to  have  a  resolu- 
tion of  the  board  passed  to  the  above  effect,  and  to  transmit  you  a 
certified  copy  of  the  same.  I  agree  to  pay  you  a  commission  of  $2,000 
on  receiving  your  acceptance  in  virtue  of  this  credit. 
(Sd.)     M.   Brayman, 

President  Cairo  &  Fulton  Railroad  Company,  of  Missouri. 

Note.  This  form  was  also  used  in  Choteau  vs.  Allen,  supra,  with  like 
effect. 
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No.  22. 

Agreement  of  pledge,  by  a  Stock- broker,  of  his  Clients'  securities 
deposited  as  margin,  authorizing  sale  of  pledge  without  notice. 

Agreement  dated  the  2nd  day  of  December,  1873. 

We  hereby  agree  with  the  St.  Nicholas  National  Bank  of  New  York, 
in  the  City  of  New  York,  that  in  case  we  shall  become,  or  be,  at  any  time 
indebted  to  said  bank  for  money  lent  or  paid  to  us,  or  for  our  accomit, 
or  use,  of  for  any  overdraft,  in  any  sum  or  amount  then  due  and  payable, 
the  said  bank  may,  in  its  discretion,  sell  at  the  Broker's  Board,  or  at 
public  auction  or  private  sale,  without  advertising  the  same,  and  without 
notice  to  us,  all,  any  and  every  collateral  securities,  things  in  action 
and  property  held  by  said  bank  for  securing  the  payment  of  such  debt, 
and  applj'  the  proceeds  to  the  payment  of  such  indebtedness,  the  interest 
thereon,  and  the  expenses  of  the  sale,  holding  ourselves  responsible  and 
liable  for  the  payment  of  any  deficiency  that  shall  remain  after  such 
application. 

(Sd.)  Capron  &  Merriam. 

Note.  This  form  was  used  by  the  defendant  bank  in  the  case  of 
Thompson  vs.  Bank,  47  Hun,  622;  aff'd  113. N.  Y.  328,  in  which  case  a 
judgment  for  the  defendant  was  sustained  as  against  the  owner  of 
certain  of  the  securities  deposited,  viz.,  railroad  bonds  payable  to  bearer. 

No.  23. 

Option  Contract-"  Call." 

New  York,  May  18,  1899. 
For  value  received  the  bearer  may  call  on  me  on  one  day's  notice, 
except  last  day,  when  notice  is  not  required.  One  hundred  shares  of  the 
common  stock  of  the  American  Sugar  Refining  Company,  at  one  hundred 
and  seventy-five  per  cent,  at  any  time  in  fifteen  days  from  date.  All 
dividends  for  which  transfer  books  clo.se  during  said  time,  go  with  the 
stock.     Expires  June  2,  1899,  at  3  P.  M. 

(Sd.)  S.  V.  White. 

Note.  It  was  decided  by  the  Supreme  Court  of  the  United  States 
in  Treat  vs.  White,  181  U.  S.  264,  that  this  form  of  "call"  was  an 
"agreement  to  .sell,"  within  the  meaning  of  the  U.  S.  statutes,  and 
therefore  liable  to  stamp  duty,  thus  impliedly  recognizing  the  validity 
of  such  instruments.     See  another  form  of  "call"  at  p.  203,  Note  4,  ante. 
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No.  24. 
Option  Contract—"  Put." 

Note.     See  this  form  in  fiill  at  p.  203,  note  5,  and  p.  609. 

No.  25. 
Option  Contract—"  Straddle." 

Note.     See  this  form  in  full  ante,  p.  204,  note  1,  and  p.  605. 

No.  26. 
Option  contract  to  repurchase  stock. 

Whereas  Christopher  Meyer  has  purchased  600  shares  of  the  stock 
of  the  Blair  Iron  and  Steel  Company,  sold  by  A.  S.  Diven,  trustee  of  said 
company,  at  the  price  of  fifty  dollars  per  share. 

Now  we,  the  undersigned,  m  consideration  of  one  dollar  to  us  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby  agree  that 
if,  at  the  end  of  one  year  from  this  date,  the  said  Meyer  shall  desire  to 
sell  the  said  shares  at  the  price  paid  for  the  same  by  him,  we  will  purcha.se 
the  same,  and  pay  to  him  the  amount  paid  by  him  on  the  same,  with 
interest  at  the  rate  of  seven  per  cent  per  annum. 

New  York,  April  4,  1873. 

(Sd.)  Thomas    S.    Blair. 

Thomas  Struthers. 

Note.  The  foregoing  form  is  taken  from  the  decision  in  Taylor  vs. 
Blair,  36  N.  Y.  St.  Rep.  528.  To  enforce  such  a  contract,  tender  of  the 
stock  on  the  day  fixed  thereby,  should  be  made.  Id.  For  portion  of 
such  an  option  contract  given  by  bankers  and  Brokers,  see  Barker  vs. 
Weld,  153  Pa.  St.  466.     See  ante,  p.  311  et  seq. 

No.    27. 
Pooling  agreement  (Valid  Contract). 

Whereas  C.  C.  Higham,  of  St.  Louis,  Missouri,  Arthur  H.  Green,  of 
Rochester,  N.  Y.,  and  Levi  W.  Green  of  the  same  place,  are  each  the 
possessor  of  two  hundred  shares  of  the  capital  stock  of  the  Consolidated 
Brake  Adjuster  Company,  and 

Whereas  the  said  parties  are  desirous  of  forming  a  pool  of  said  stock 
for  their  mutual  advantage  and  benefit,  and 


Forms.  1351 

Whereas,  said  C.  C.  Higham  agrees  to  divert  to  said  pool,  the  royalties 
and  proceeds  now  received,  or  which  may  be  received  by  him,  from  the 
American  Brake  Company,  of  St.  Louis,  Missouri,  until  such  time  as  the 
said  Consolidated  Brake  Adjuster  Company  shall  begin  paying  regular 
dividends; 

Now,  therefore,  be  it  known  that  we,  the  undersigned,  do  hereby  form 
a  pool  consisthig  of  six  hundred  shares  of  said  capital  stock  of  said 
Consolidated  Brake  Adjuster  Company,  of  which  we  each  shall  stand 
possessed  of  two  hundred  shares,  the  understanding  being  that  all  benefits 
accruing  imder  said  pool  shall  be  shared  equally,  including  any  sales  of 
said  stock,  and  that  said  royalties  and  proceeds  also  shall  be  equally 
shared,  until  such  time  as  the  said  Consolidated  Brake  Adjuster  Company 
shall  pay  dividends  as  aforesaid,  when  the  said  royalties  shall  revert 
to  the  sole  use  and  benefit  of  said  C.  C.  Higham. 

Witness  our  hands  and  seals  this  twentieth  day  of  February,  1892. 

Note.  This  form  is  taken  from  the  report  of  the  decision  in  Green  vs. 
Higham,  161  Mo.  336,  in  which  case  an  accounting  was  directed  as  to  the 
royalties. 

No.  28. 

Pooling  agreement  (Invalid  Contract). 

The  undersigned,  each  for  himself  and  not  for  the  others,  hereby 
agree  to  form  a  pool  or  combination  for  the  purpose  of  buying  or  selling 
one  hundred  and  twenty  thousand  tierces  of  lard,  and  to  receive  and 
pay  for  the  amounts  set  opposite  their  respective  names,  to  wit,  Jas. 
R.  Keene,  forty  thousand  tierces;  Washington  Butcher's  Sons,  forty 
thousand  tierces;  D.  &  N.  G.  Miller,  twenty  thousand  tierces;  E.  A.  Kent 
&  Co.,  twenty  thousand  tierces;  and  the  said  parties  each  for  himself, 
authorizes  and  empowers  E.  A.  Kent  &  Co.,  in  consultation  and  with  the 
approval  of  Jas.  R.  Keene,  N.  G.  Miller,  and  Henry  C.  Butcher  (parties 
hereto),  to  purchase  and  sell  at  their  discretion,  or  that  of  a  majority 
of  them,  the  aforesaid  quantity  (one  hundred  and  twenty  thousand 
tierces)  each  agreeing  to  be  responsible  for  the  amount  set  opposite  their 
respective  names  and  no  more;  any  profit  or  loss  arising  from  said  pur- 
chases and  sales  to  be  divided  pro  rata,  among  the  subscribers  hereto; 
and  the  said  parties  hereby  agree  to  furnish,  on  demand,  to  E.  A.  Kent 
&  Co.,  a  margin  of  not  less  than  one  dollar  per  tierce  for  each  and  every 
tierce  purchased,  and  further  additional  margins,  if  required,  by  any 
decline  in  the  market  value  thereof.  And,  whereas,  James  Keene  is  the 
present  owner  of  fifty  thousand  tierces  of  lard,  Washington  Butcher's 
Sons  of  forty  thousand  tierces  and  D.  &  N.  G.  Miller  of  sixteen  thousand 
tierces.  Now,  for  and  in  consideration  of  the  sum  of  one  dollar  to  each 
of  the  aforesaid  parties  paid  by  E.  A.  Kent  &  Co.,  and  for  other  valuable 
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considerations,  receipt  of  which  is  hereby  acknowledged,  the  aforesaid 
James  R.  Keene,  W.  Butcher's  Sons,  and  D.  &  N.  G.  Miller  agree  and 
bind  themselves  to  hold,  tie  up,  and  effectually  withdraw  from  market, 
so  that  same  cannot  be  sold  during  the  continuance  of  this  agreement 
without  the  written  consent  of  all  the  parties  hereto,  the  afore-mentioned 
number  of  tierces  of  lard,  to  wit,  James  R.  Keene,  50,000;  W.  Butcher's 
Sons,  40,000;  D.  &  N.  G.  Miller,  16,000;  and  from  time  to  time  when 
demanded  by  E.  A.  Kent  &  Co.,  to  furnish  the  said  E.  A.  Kent  &  Co., 
with  evidence  satisfactory  to  them,  that  the  said  number  of  tierces  of 
lard  are  withheld  from  market,  and  in  possession  of  the  aforesaid  parties 
respectively;  and  it  shall  be  the  duty  of  said  E.  A.  Kent  &  Co.  to  obtain 
such  evidence  of  possession  whenever  required  by  either  of  the  parties 
hereto.  It  is  further  understood  and  agreed  that  this  agreement,  in  all 
its  provisions  and  requirements,  shall  remain  in  full  force  and  effect 
until  the  aforesaid  one  hundred  and  twenty  thousand  tierces  of  lard 
have  been  accumulated  and  sold,  unless  sooner  dissolved  by  the  consent 
in  writing  of  all  the  parties  hereto. 
New  York,  August  13th,  1879. 

(Sd.)     James   R.    Keene 40,000  tierces  of  lard 

Washington  Butcher's  Sons 40,000  tierces  of  lard 

D.  &  N.  G.  Miller 20,000  tierces  of  lard 

E.  A.  Kent  &  Co 20,000  tierces  of  lard 

Note.  The  foregoing  form  is  copied  from  the  report  of  the  case  of 
Leonard  vs.  Poole,  114  N.  Y.  372.  The  scheme  entered  into  was  an 
indictable  misdemeanor,  and  E.  A.  Kent  &  Co.  could  not  be  compelled 
to  account,  although  they  had  defrauded  their  principals.  Leonard  vs. 
Poole,  supra. 

No.  29. 
Special  contract  with  Client— joint  adventure  in  stocks. 

New  York,  January  3d,   1887. 

The  following  agreement  is  hereby  made  this  3d  day  of  January,  1887, 
between  William  H.  Curtiss  and  Charles  E.  Orvis,  for  the  purpose  of 
purchasing  and  carrying  of  five  hundred  shares  of  the  stock  of  the 
American  Cotton  Oil  Trust,  viz: 

First.  A  joint  account  shall  be  opened  at  Orvis  Brothers  &  Co., 
known  as  the  "account  Japan"  in  which  W.  H.  Curtiss  and  C.  E.  Orvis 
shall  be  equally  interested. 

Second.  Upon  joint  order,  or  the  order  of  W.  H.  Curtiss,  the  account 
may  purchase  and  sell  at  any  time  any  portion  of  (500)  five  hundred 
shares,  but  at  no  time  in  excess  of  five  hundred  (500)  shares. 

Third.  W.  H.  Curtiss  agrees  to  furnish  at  once  to  Orvis  Brothers  <fe 
Co.,  such  sums  of  money  as  may  be  the  difference  between  the  said  price 
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paid   for  the  stock  and  forty-five  per  cent  of  the  par  value  of  the 
same. 

Fourth.  C.  E.  Orvis  guarantees  that  the  account  shall  be  carried  for 
a  period  of  six  months  from  this  date,  and  agrees  to  furnish  forty-five 
hundred  dollars  for  each  one  hundred  shares. 

Fifth.  It  is  hereby  mutually  agreed  that  this  account  shall  be  closed 
up  and  terminated  and  settled  in  full  on  or  before  July  3,  1887. 

Sixth.  Such  net  profits  as  shall  accrue  in  this  account  shall  be  equally 
divided,  and  W.  H.  Curtiss  hereby  especially  guarantees  that  the  share 
of  the  profits  of  C.  E.  Orvis  shall  not  he  less  than  five  thousand  dollars, 
and  agrees  that  when  the  account  is  closed,  he  (W.  H.  Curtiss)  will  pay 
over  and  make  good  to  C.  E.  Orvis  any  deficiency  that  theie  may  be, 
so  that  C.  E.  Orvis  shall,  within  the  period  of  six  months  from  date, 
receive  either  from  the  account  or  from  W.  H.  Curtiss,  as  guarantor, 
the  sum  of  not  less  than  five  thousand  dollars. 

Seventh.  C.  E.  Orvis  has  agreed  this  day  with  Orvis  Brothers  &  Co., 
that  they  will  set  aside  the  necessary  amount  to  pay  for  this  stock  when- 
ever called  upon,  therefore,  the  account  shall  pay  Orvis  Brothers  &  Co., 
intere.st  at  6  per  cent  from  this  date,  and  they  shall  receive  the  brokerage 
on  each  transaction  made  for  this  account. 

Signed,  sealed  and  delivered  in  the  presence  of  E.  W.  Orvis,  Jan.  3, 
1887, 

(Signed)  W.  H.  Curtiss  (L.  S.) 

(Signed)  C.  E.  Orvis      (L.  S.) 

Note.  This  form  is  taken  from  the  report  of  the  case  of  Orvis  vs. 
Curtiss,  12  Misc.  435,  and  it  was  held  by  the  Court  of  Appeals  (157  N.  Y. 
657),  reversing  the  order  of  the  General  Term,  that  the  contract  was  one 
of  partnership,  and  the  guarantee  given  by  one  of  the  parties,  did  not 
convert  it  into  an  agreement  for  the  loan  of  money  at  an  illegal  rate  of 
interest,  rendering  the  law  against  usury  applicable  thereto. 
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ACCOUNTING, 

action  by  parties  to  joint  account  for  equitable  relief,  314,  315, 

and  n.  2,  321  /;. 
bill  for.  (See  Remedies.) 

when  discovery  not  granted  in  action  for,  219  n.  3. 
when  not  necessary  in  joint  adventure,  320. 
when  not  compellable  in  gambhng  transaction,  570  n. 

ACCOUNTS, 

"short"  or  "long,"  how  closed,  388. 
Broker  to  render  just  and  true,  219. 
when  not  admissible  against  surety,  237. 
itemized,  Broker  must  render,  219. 

ACQUIESCENCE, 

when  sale  at  Exchange  made  valid  by,  362,  364. 

ACTION, 

Broker  against  Client,  what  must  be  shoTVTi  on,  388-391. 

for  money  paid,  proof  to  sustain,  211. 

by  and  against  unincorporated  Stock  Exchanges,  40-53. 

against  unincorporated  associations  under  New    York  statutes 

40-47. 
against  Stock  Exchange  in  Pennsylvania,  47,  48. 
in  other  States,  49-51. 
when  Broker  not  to  defend,  on  Client's  behalf,  236. 
rights  of  pledgor  of  stocks  in  action  by  pledgee,  275  n. 
(See  Form  of  Action;  Mandamus;  Remedies;  Specific  Per- 
formance; Statute  of  Frauds;  Usury.) 
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ADJOURNMENT, 

before    Arbitration   Committee   discretionary,    139. 

ADMINISTRATORS, 

when  personally  liable  on  stock  in  New  York,  266  n.  3. 
when  not  so  liable,  266. 

ADMISSIONS, 

of  Client,  when  not  proof  against  surety,  237. 

what  considered  by  Broker  in  stock  speculation,  365  n.  1. 

ADVANCES, 

lien  of  Brokers  for,  187. 

"AFTER  INQUIRY," 
meaning  of,  99. 

AGENT, 

when  relation  of,  does  not  exist  on  transaction  between  Client  and 

Broker,  189. 
to  buy  at  best  price  not  exceeding  that  directed,  207. 
for  particular  purpose,  powers  of,  207. 
duty  of,  where  instructions  are  indefinite,  206. 
when  Broker  may  fulfill  orders  by  purchase  through  sub-agents, 

209. 
duration  of  authority,   210,  386  n.  3. 

proof  to  show  employment  by  Client's  or  Broker's,  214-217. 
power  of,  to  authorize  sale  for  Client  at  public  or  private  sale 

without  notice,  etc.,  308. 
when  notice  for  margin  may  be  served  upon,  338. 
cannot  buy  from  or  sell  to  principal,  365  et  seq.,  997. 
to  show  that  full  disclosure  has  been  made  to  principal,  375  n.  3. 
when  Broker  held  to  all  responsibilities  of,  994-1000. 
when  Broker  may   delegate   authority   to   other  Brokers.     (See 

Stockbroker;  Substitute.) 
when  Broker  considered  an,  under  Michigan  statute,  221  n.  2. 
general  rule  as  to  agent's  right  to  indemnity  stated,  227. 
when  all  advantages  accrue  to  principal,   382  n.  2. 

AGENT  DE  CHANGE.     (See  Paris  Bourse.) 

AGREEMENT, 

to  arbitrate,  when  not  enforced,  135. 
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AGREEMENT— (fonh'nwerf) , 

with  Broker,  authorizing  sale  without  notice,  public  or  private, 
309,  310. 

ALLOTTER, 

when  contract  for  sale  of  shares  by,  illegal,  967. 

ALSATIA, 

Stock  Exchange  said  not  to  be,  138. 

AMENDMENT, 

to  constitution,  when  members  of  Exchange  bound  by,   167. 
of  plea  to  show  that  Broker  was  not  duly  licensed,  958. 

ANALYSIS, 

of  transactions  between  Broker  and  Client,  172. 

ANNE,  QUEEN, 

statute  of,  relating  to  Brokers,  378,  942. 

(See  Brokers;  London  Stock  Exchange;  Stock-brokers.) 

ANSWER, 

when  Broker  may  set  up  counter-claim  in  action  for  conversion, 

341. 
when  defence  of  wager  sufficiently  pleaded  in,  539. 

APPARENT  OWNERS, 

effect  of  stock-brokers  dealing  with,  743. 

APPEAL, 

rights  of  members  protected  during  appeal  from  decision  of  Arbi- 
tration Committee,  87. 
remedies  in  by-laws  to  be  exhausted  before  appeal  heard,  104. 

APPENDIX, 

rules  of  Stock  Exchanges,  1064  et  seq. 

ARBITRATION, 

when  agreement  to  submit  to,  not  enforceable,  135. 
members  of  Exchange  only  entitled  to,  141-143. 
effect  of  clause  to  submit  to,  135. 
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ARBITRATION— (conimued) , 

courts  not  ousted  of  jurisdiction  by  agreements  for,  139  n.  2,  140  n, 

141  n. 
subnaission  to,  when  revocable,  134,  135. 

ARBITRATION  COMMITTEE.     (See  New  York  Stock  Exchange.) 

ARBITRATORS, 

when  reception  of  illegal  evidence  by,  waived,  139. 

effect  of  statute  giving  jurisdiction  over  disputes  to,  143  n. 

refusal  to  hear  testimony,  sufficient  to  set  aside  award,  139  n. 

ARREST.     (See  Remedies.) 

ARRET  DU  CONSEIL.     (See  Paris  Bourse.) 

ASSENT, 

by-laws,  etc.,  not  binding  unless  personally  assented  to,  135. 

ASSESSMENTS, 

on  stock  generally  paid  by  Broker,  187. 
Client  liable  for,  191,  266. 
seller  liable  for,  until  transfer  of  shares,  268. 
buyer  to  indemnify  seller  for,  where  paid  on  neglect  to  transfer, 
269. 

ASSETS, 

how  marshalled  from  proceeds  of  stocks  hypothecated,  285-291. 

ASSIGNEE  IN  BANKRUPTCY.     (See  Bankrupt.) 

ASSIGNEE,  OFFICIAL.     (See  Bankrupt;  London  Stock  Exchange; 
Official  Assignees.) 

ASSIGNMENT, 

of  seat  in  Exchange,  when  ordered,  to  satisfy  judgment,  152-154. 

of  seat  by  insolvent  member,  153,  156-160. 

when  written  assignment  of  stock  not  necessary  to  charge  party 

to  joint  account,  320,  321. 
of  stock  by  blank  power,  use  of,  268. 
of  stock  generally,  how  executed,  268. 
form  of,  267. 

when  selling  Broker  must  procure  execution  of,  267. 
of  gratuity  fund  unlawful,  168. 
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ASSOCIATION,  VOLUNTARY, 

dissolution  of,  and  division  of  property,  55,  56. 
markets  of,  whether  public,  26. 
members  of,   regarded  as   partners,   38. 
actions  by  or  against,  in  New  York,  40. 

in  Pennsylvania,  41  n. 

in  Ohio,  41  n. 

in  England,  41  n. 
how  dissolved,  56  n. 
rules  of,  binding  when,  60  n. 

adoption  of  new  constitution,  when  illegal,  71  n. 
rules  of  by-laws  must  not  violate  principles  of  law,  71  n. 
power  of,  to  expel  member,  74  n. 

when  offence  punishable  by  fine  only,  expulsion  improper,  91  n. 
suspension  by,  a  judicial  act,  91  n. 
affirmative  action  to  suspend  must  be  taken,  95. 

ASSUMPSIT, 

to  recover  margin  where  Broker  fails  to  sell,  .300. 

by  Broker  for  work,  etc.,  in  purchase  of  shares  in  illegal  com- 
pany not  maintainable,  965. 

by  Jobber  against  Client  for  price  of  shares,  1029. 

measure  of  damages  where  plaintiff  waives  tort  and  sues  in, 
927  n.  1.  (See  Remedies.) 

ATTACHMENT, 

when  insolvent's  seat  in  Exchange  not  liable  to,  116,  144,  147,  162. 
when  it  does  not  lie  against  proceeds  of  seat,  149. 

ATTORNEY,  POWER  OF, 

by  Client  authorizing  Brokers  to  sell  stocks  at  discretion,  etc., 
307,  308. 

AUCTION, 

sale  of  shares  at,  by  Broker  for  failure  of  Jobber  to  give  name,  990. 
public  sale  at,  for  failure  to  supply  margin.     (See  Margin.) 

AUCTIONEER, 

not  a  Broker,  955 

AUTHORITY, 

to  purchase,  how  revoked,  211. 

Broker  must  prove,  in  action  against  Client  for  money  paid,  211. 
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AVTB.ORITY— (continued) , 

burden  of  proof  where  denied,  211. 

not  entitled  to  compensation  for  acting  beyond,  234. 

AWARD, 

when  not  set  aside  or  judgment  upon  restrained,  139. 


B. 


BACKWARDATION, 

defined,  983. 


BAILEE.     (See  Pledgor  and  Pledgee.) 

BALANCE, 

when  payment  of,  does  not  waive  conversion,  354. 

deemed  duress,  354,  355. 
when  promise  to  pay  ratifies  illegal  sale  of  stock,  355  and  n.  2. 

BANKS, 

when  persons  buying  shares  in,  for  reward,  deemed  Brokers,  956. 
"runs"  on,  how  prevented  in  England,  487,  488. 
when  transaction  with  Broker  deemed  xdtra  vires,  238-241. 
liability  of,  to  Stock-brokers  for  excessive  money  paid  for  stocks 

hypothecated,  277. 
when  not  liable  for  loss  of  securities  pledged,  241. 
formerly  required  to  pay  taxes  on  transactions,  177. 
right  of  cestui  que  trust  to  follow  trust  funds  held  by,  295  n.  1. 
short  sales  of  shares  of,  prohibited  in  England,  325  n.  1. 
when  Broker  cannot  warrant  shares  of,  in  name  of  principal, 

298,  299. 
when  not  liable  for  collateral  lost,  242. 
when  collateral  misappropriated  by  officers,  242,  243. 

BANK  SHARES.     (See  Banks.) 

BANK  OF  ENGLAND, 

business  of  Brokers  conducted  in,  972. 

BANKER, 

custom  of,  to  charge  compound  interest  not  binding,  274. 
right  of  cestui  que  trust  to  follow  tnist  funds  held  by,  295  n.  1. 

86 


1362  General  Index. 

[Figures  refer  to  pages.] 
BANKER'S  LIEN.     (See  Negotiability;  Remedies.) 

BANKING  COMPANIES, 

sale  of  shares  in,  regulated,  488  n.  1. 

BANKRUPT, 

when  a  Broker  becomes,  121. 

reinstatement  of  member  upon  discharge,  92. 

dividend  warrants  dehvered  by  trustees  of,  to  Brokers,  292,  293. 

right  of  trustee  to  trust  fund  deposited  with  Broker,  294. 

rights  secured  to  pledgee  not  impaired  by  bankruptcy,  351. 

leave  of  court  not  necessary  to  sell  stock  pledged,  352. 

Broker  may  summarily  close  account  where  Client  becomes,  386, 
1004-1007. 

Broker  must  take  notice  of  bankruptcy  of  Client,  386. 

when  assignee  not  liable  to  Broker  for  loss,  386,  387. 

shares  of  Client  in  Broker's  name  do  not  pass  to  latter's  assignee, 
293,  1002. 

assignee  of,  not  entitled  to  moneys  misapplied  by  Broker,  292,  293. 

when  balance  of  proceeds  of  seat  recoverable  by  assignee,  148,  151. 

when  seat  vests  in  assignee,  153,  154. 

when  Client  entitled  to  stock  in  hands  of  assignee,  284. 

assignee  not  entitled  to  Client's  stock  purchased  on  margin, 
197,  1002. 

cannot  enforce  wagering  contracts  of,  115,  116. 

when  assignee  not  entitled  to  differences  paid  under  rules  of 
•      Exchange,  485,  486. 

property  of  insolvent  not  to  be  distributed  contrary  to  bank- 
rupt law,  978. 

demand  and  tender  by  Client  on  Broker  becoming,  352  n.  2. 

agent's  authority  determined  on  principal's  becoming,  386  n.  3. 

effect  of  agent  (employing  sub-agent)  becoming,  394  n.  1. 

in  England  when  discharge  of,  refused  or  suspended,  488. 

BAR, 

plea  in,  when  bad,  139  ?i.  2. 

BARNARD'S,  SIR  JOHN,  ACT,  477. 

nature  of  stocks  embraced  in,  479. 
transactions  under,  480. 
actions  for  commissions  under,  etc.,  483. 
repeal  of,  487  et  seq. 

distinction  between,  and  the  Statute  of  Vict,  against  "wagers," 
551.  (See  Stock-jobbing.) 
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"BEAR," 

defined,  200,  201,  629. 

use  of  term  on  London  Stock  Exchange,  982. 

"BEAR  ACCOUNT," 
defined,  984  n. 

BEAWES, 

early  history  of  Stock-brokers,  5. 
history  of  "Time  bargains,"  478  n. 

BEQUEST, 

cannot  be  made  of  seat  in  Exchange,  145. 

BETS.     (See  Wager.) 

BIDS, 

when  without  precedence,  183,  184. 
when  option  bids  have  precedence,  184. 

BILL  IN  EQUITY, 

to  set  aside  transactions  between  Client  and  Broker,  372,  373. 

of  discovery,  when  Broker  must  answer,  957. 

for  accounting,  etc.     (See  Remedies.) 

to  compel  transfer  of  debtor's  seat,  etc.,  152,  160,  161. 

when  not  demurrable,  152,   160,  161. 

to  compel  delivery   of  securities  left  as  collateral  to  usurious 

debt,  874. 
to  restrain  suspension  of  member  by  Stock  Exchange,  84. 

BILL  OF  EXCHANGE, 

given  for  differences,  when  valid,  485. 
for  a  wager,  valid   in  hands  of  innocent  holder,  647. 
void  in  hands  of  original  parties,  647. 
(See  Negotiability;  Stock-jobbing;  Wagek.) 

BOARD  CREDITORS.     (See  Stock  Exchange.) 

BOARD  OF  BROKERS.     (See  Stock  Exchange,  and  other  titles.) 

BOARDS  OF  TRADE, 
Chicago,  16. 

quotations,  right  to  control  publication  of,  22,  23,  36,  27. 
may  cease  publication  of,  23. 
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BOARDS  OF  TRADE— {continued), 

has  only  common-law  right  in,  24. 

must  copyright  publications  of,  subsequent  to  first,  24. 

may  assign   property   right  in,  24. 

"bucket"  shop,  not  compelled  to  supply,  23. 

those  supplied  with,  must  agree  not  to  keep  "  bucket  " 
shop,  23. 

agreement  not   to  keep   "  bucket  "  shop,  not  in  re- 
straint of  commerce,  23. 
expulsion  for  dealing  in  differences,  rule  reasonable,  60  n. 
expulsion  must  be  for  just  or  reasonable  cause,  62,  63. 
interpretation   of   by-laws,    71. 

strict  rules  of  pleading  not  applicable  to  expulsion  proceedings,  71. 
when  evidence  of  custom  of,  inadmissible,  220  n.  3. 
effect  of  usage  of  Peoria  Board  of  Trade,  300  n.  4. 
call  for  margins  on  Chicago  Board  of  Trade,  335  n.  1 . 
rules  as  to  notice  for  margin,  342  n.  2. 

BOND, 

form  of,  required  from  London  Broker,  378,  944,  959  n. 

what  not  considered  breach  of,  957. 

suit  upon,  for  misbehavior,  958. 

Broker  can  recover,  though  contract  contravenes  duties  under, 

958. 
mayor  and  aldermen  no  power  to  require  Brokers  to  give,  949  n. 
by  Brokers  in  city  of  Dublin,  951  n. 

BONDS, 

number  considered  bought,  etc.,  where  amount  not  specified,  183. 

when  purchase-money  paid  for,   186. 

Broker  employed  to  purchase,  cannot  sell  to  Client  at  higher 

price,    378  n.  1. 
authority  of  pledgee  to  collect  interest  on,  265. 
when  bank  not  liable  for  loss  of,  241. 
liable   where   misappropriated   by   officers,   241,   242. 
liabilit}'  of  Broker  failing  to  keep  identical  bonds  purchased,  261. 
when  Broker  need  not  keep  government  bonds  separate,  255  n.  2, 

261. 
liability  of  party  to  joint  speculation  for  stolen,  319,  320. 
fraudulent  misappropriation  of,  by  Broker,  243. 
of  wife  deposited  by  husband  with  Broker  as  collateral,  743. 
when  Broker  not  chargeable  with  notice  of  ownership,   743. 
rights  of  Broker  on  sale  of  unmarketable,   222,   223. 
(See  Negotiability.) 
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BONUS, 

when  lender  of  stock  entitled  to,  329. 

BOOKS, 

to  be  kept  by  London  Brokers,  944. 

Dublin  Brokers,  951  ?i. 

New  York  Brokers,  214. 
when  Broker  may  refuse  inspection  of,  957. 
when  to  be  produced   for  inspection,   etc.,  958. 
when  Broker  to  produce  and  disclose  names,  482. 
not  subject   to   "fishing  excursion,"   404. 
action  against  Broker  for  failure  to  keep  books  of  account,  958. 

BORROWED  STOCK, 

measure  of  damage  for  failure  to  return,  328  n.  1. 

"BORROWING"  STOCK, 

the  practice  defined,  327. 

BOSTON, 

custom  of  Brokers  in,   on  speculative  transactions,  438. 

BOUGHT  AND  SOLD  NOTES, 

description  and  form  of,  988  n.  2. 

BOURSE.     (See  Paris  Bourse.) 

BROKER, 

origin  and  etymology  of  term,  1-3. 

English  statutes  requiring  Broker  to  be  licensed,  5. 

statutes  of  Victoria,  abolishing  city's  jurisdiction  over,  6. 

advantage  of  employing,  7. 

in  Venice,  7. 

in  Spain,  7. 

first  use  of  term  in  literature,  3  n. 

defined,  953  et  seq. 

defined  by  lexicographers,   187,   188  n.  1  and  2. 

regulations  of,   in  time  of  Edward   I.,   2. 

statute  of  James  I.  relating  to,  3. 

statute  of  William  IIL   requiring  Brokers  to  be  licensed,  4. 

use  of  term  under  statute  of  Anne,  955. 

when  Ship-broker  not  considered,   955. 

when  Stock-broker  not  considered,   187. 
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BROKER— (continued) , 

persons  dealing  for  reward  in  government  stocks,  etc.,  deemed, 

956. 
what  considered  evidence  of  having  acted  as,  956. 
distinction  between  Stock-broker  and,    188. 
not  to  use  more  than  one  place  of  business  in  Pennsylvania,  174. 

when  right  expires  to  exercise  franchise,  145,  146. 
has  not  generally  custody  of  property,  188  and  n.  4. 
has  possession  of  stock  on  speculative  transaction,   187. 
(See  Stock-brokers;  Stock  Exchanges,  etc.) 

BROKER  AND  CLIENT, 

analysis  of  transaction  between,  on  London  Stock  Exchange,  981. 
(See  Client;  London  Stock  Exchange;  Stock-broker.) 

BROKER'S  BOOK.     (See  Books.) 

BUBBLE  ACT,  8,  10. 

BUILDING  SOCIETY, 

when  dispute  with  member  of,  not  subject  of  arbitration,  143. 

"BULL," 

defined,  200,  630. 

use  of  term  on  London  Stock  Exchange,  982. 
'  corners ' '  in  stocks  caused  by,  202. 

BULL  ACCOUNT,  984  n. 

BULLION, 

statute  of  William  III.  prohibiting  Brokers  buying,  repe9,led,  946. 

(See  Coin.) 

BURDEN  OF  PROOF, 

in  pleading  Stock-jobbing  Act,   491. 
as  to  wagering  contract,  543,  547,  646. 

upon  agreement  to  divide  profits  if  information  proves  true,  316. 
when  defendant  to  prove  falsity  of   information,   316. 
when   upon   agent,    375  n.  3. 

where  employment  of  Broker  is  denied,  211,  212. 
on  customer  of  showing  no  intent  to  deliver,  590  n.  1,  594. 
of  showing  average  market  value,  594. 
(See  Remedies.) 
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BUSINESS, 

Broker  cannot  adopt  tortious  method  of,  220. 
usages   of,   enter   into   Broker's   employment,   220, 

BUYER  AND  SELLER, 

when  Broker  cannot  be,  365  et  seq.,  997. 

(See  Stock-broker;  Stock  Exchange.) 

"BUYER'S  OPTION," 
defined,  323. 

precedence  of,  whether  to  sell  or  to  buy,  184. 
when  Broker  cannot  buy  stock  himself,  and  sell  same  to  Client 
at  increased  rate,  375. 

"BUYING  IN," 

under  stop-order,  302-305. 

on  short  sale  at  Exchange  for  failure  to  put  up  margin,  357. 
when  Broker  to  close  by,  329. 
for  failure  to  deliver  on  account-days,  993. 
(See  Short  Sale.) 

BY-LAWS.     (See  Stock  Exchange.) 

c. 

CALL, 

defined, 203. 

use  of  term  on  London  Stock  Exchange,  982. 

form  of,  203  n.  4. 

legality  of,  considered,  542. 

not  prima  facie  gambling  contracts,  646. 

considered   apart   from   wagering  aspect,   404. 

is  an  agreement  to  sell,  formerly  requiring  a  stamp,  405. 

CALL  LOANS, 

Client  bound  by  usage  to  close  out  securities  on,  without  notice, 
436. 

CALLS, 

liability  of  different  persons  for,  considered,  442,  816,  826,  999, 

1012,  1038. 
action  at  law  for,  1042  et  seq. 
transferee  must  pay,  1044. 
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CALLS — (contimted), 

indemnity  against,  bj-  vendor,  1034. 

when   purchaser   to   indemnity   vendor  for,   999. 

habihty  of  Broker  or  Jobber  to  vendor  for,  702,  1035. 

where  infant  given  as  transferee,  1021. 
vendor  to    company   where  transfer   not    registered, 

268,  269. 
vendee  to  vendor,  269. 
Client  liable  for,  191,  266. 
indemnifying  Broker  for,  239,  240,  267. 
indemnity  against  future,  1040. 
liability  of  stockholders  for,   in  United  States,  269. 

(See  Specific  Performance.) 
death  of  promisor  before  maturity,   329  n.  3. 

CAPEL  COURT, 

location  of  present  London  Stock  Exchange,  6. 
Queen's  writs  nm  into,  138. 

CAPITAL, 

of  corporations,   placing  fraudulent  value  upon,  270. 

CARE, 

Broker  must  exercise,  in  keeping  securities,  241-243. 
(See  Stock-broker.) 

CARRY, 

defined,  201. 

CARRYING-OVER,   983  n.l. 

CASH, 

and  bids  and  offers  "Regular  Way,"  how  made,  183. 
sales,  how  settled  for,  183,  184,  185. 

CAUSE, 

mandamus  for  removing  corporator  without,   109. 

CAVEAT  EMPTOR, 

when  rule  of,  not  affected  by  local  custom,  421. 

CERTIFICATES, 

of  stock,  producing  at  trial,  389. 
transfer  of,  251. 
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CERTIFICATES— (conimwed) , 

what  is  represented  by,  251. 

when  negotiable,  or  not,  by  usage,  462,  463  n.,  702  et  seq. 

the  rule  as  to,  in  England,  463  n. 

option  as  to  delivery  of,   186. 

(See  Negotiability.) 

CERTIFICATES  OF  DEPOSIT, 
of  silver  bullion,  650. 
(United  States  Gold),  650. 

CESSIO  BONO  RUM, 

what  amounts  to,  by  defaulting  Broker,  121. 

CESTUI  QUE  TRUST, 

right  of,  to  follow  trust  funds,  295  n.  1. 

CHAMBERLAIN  OF  LONDON, 

sums  to  be  paid  by  Brokers  to,  on  admission,  949  n. 
mandamus  on  behalf  of,  to  compel  suit  for  annual  duty  from 
Brokers,  9.59. 

CHAMBRE  SYNDICATE.     (See  Paris  Bourse.) 

CHANGE.     (See  London  Stock  Exchange;  New  York  Stock  Ex- 
change; Paris  Bourse;  Stock  Exchange,  etc.) 

CHANGE  ALLEY, 

Brokers  not  to  assemble  in,  945. 

CHANGE  DE  PARIS.     (See  Paris  Bourse.) 

CHARGES, 

when  expulsion  for  insufficient,  not  set  aside,  105. 

CHECK, 

when  not  notice  to  Broker  that  it  is  partnership  property,  322. 

CH(^ES^I>J^  ACTION,  I  ^ggg  Nogotiability;  Stocks.) 

CLAIMS, 

upon  seat  of  deceased  Brokers,  148,  149. 
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CLAIMS — (continued) , 

upon  defaulter's  seat,  116. 

effect  of  clause  to  submit  to  arbitration,  134,  135. 

CLEARING-HOUSE, 

established  to  render  manual  transfers  unnecessary,  406,  407. 
delivery  through,  not  void,  407. 

contracts  not  gaming  ones,  408. 
records  may  be  used  to  show  transactions  fictitious,  408,  409. 
on  London  Stock  Exchange,  407,  991  n. 

CLERK, 

when  authorized  to  act  for  Stock-broker,  214-217. 

liability  of  firm  for  speculations  of,  322. 

when  demand  for  margin,  etc.,  may  be  made  upon  Client's,  338. 

CLIENT, 

analysis  of  transaction  between  Broker  and,  on  London  Stock 

Exchange,  753  et  seq.,  981. 
relation  of  London  Broker  to,  994. 

Broker  in  United  States  to,  179. 
form  of  note  sent  by  Broker  to,  on  execution  of  order,  988,  n.  2, 

1335  et  seq. 
effect  of  rules  of  Stock  Exchange  upon,  980. 
relation  between   selling   Client   and   ultimate   transferee,    1036. 
to  undisclosed  and  intermediate  purchasers,  1031. 
of,  to  Jobber,  1011. 
special  contract  of,  with  Jobber,  1026. 
liability  of  Jobber  to,  1027. 
right  of  Broker  to  indemnity  from,  228. 

for  difference  paid  to  Jobber,  228. 
for  buying  shares  in  a  company  be- 
ing wound  up,  229. 
action  by,  against  Broker  for  failure  to  deliver  stock  at  settling- 
day,  etc.,   235. 
analysis  of  transaction  between  Broker  and,  in  United  States, 

172  et  seq. 
agreement  to  buy  and  carry  stock  for,  effect  of,  190,  259. 
communications  between  Broker  and,  not  privileged,  400. 
when  a  "Bull"  or  "Bear,"  202. 

speculations  by,  in  differences,  etc.,  considered  wagers  in  Penn- 
sylvania, 196,  197. 
when  authority  of  Broker  cannot  be  revoked  by,  211. 
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CLIENT— (continued), 

when    entitled    to    stock    wrongfully    hypothecated    by    Broker, 

275-293. 
right  of,  to  dividends  and  profits  on  stocks  bought  on  margin, 

197,  264,  265. 
when  stocks  become  property  of,  264,  265,  1001,  1003. 
right  of,  to  control  and  take  up  stock,  197,  257,  275,  385. 
stocks  of,  cannot  be  sold  without  previous  demand  for  margin 

and  notice  of  sale,  334-347. 
where  margin  refused  by,  Broker  not  bound  to  sell,  350. 
closing  out  transaction  for  default  of,  etc.,  356. 
liability  of,  to  Broker  for  failure  to  put  up  margins,  436. 
when  bound  by  private  sale  for  neglect  to  put  up  margin,  434  n.  2. 
dealings  of,  for  short  account,  323. 
may  have  stock  bought  in  on  short  sale,  275  n.  1. 
how  Broker  to  close  out  short  sale  for  want  of  margin,  329. 
effect  of  deposit  of  wife's  bonds  as  collateral,  743. 
what  Broker  must  show  in  order  to  recover  losses  from,  388. 
when  not  liable  for  loss  occasioned  by  Broker's  insolvency,  1009. 
liable  for  loss  occasioned  by  neglect  to  make  payments,  1009. 
by  neglect   to  make  corrections  in  transfer  of  shares,  229 
n.  2,  1010. 
when  Broker  not  liable  to,  for  loss  of  margins  placed  in  hands  of 

fellow-Broker,  244. 
Hability  of  third  persons  on  guarantee  for  margins,  236. 
may  verify  account  showing  items  of  loss,  219. 
Broker    not    entitled    to    more    than    actual    disbursements   for, 

274,  275. 
to  indemnify  Broker,  where  he  acts  according  to  usage,  227,  228. 
may  be  compelled  to  take  shares  purchased,  etc.,  385. 
when  entitled  to  delivery  of  same,  386. 
bankruptcy  of,  entitles  Broker  to  sell  shares,  .386. 
assignee  of,  not  liable  where  stocks  held  an  unreasonable  time 

and   sold   without  notice,   386. 
assignee  of,  entitled  to  stock  in  hands  of  receiver  or  assignee  of 

Broker,  284  et  seq. 
shares  of,  in  Broker's  name  do  not  pass  to  assignee,  293. 
when  account  of,  may  be  summarily  closed,   1004  et  seq. 
when  Broker  guilty  of  conversion  in  failing  to  deliver  stock  to,  257, 
Broker  cannot  sell  stock  belonging  to,  without  authority,  258. 
remedy   of,  where  stocks  are  illegally  converted,  257,  384. 
when  action  by,  for  wrongful  sale,  etc.,  of  stock  not  barred,  276. 
action  by,  against  Broker  for  failing  to  close  out  "straddle,"  308. 
for  selling  out  bonds  before  expiration  of  loan,  etc.,  261. 
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CLIENT— (continued) , 

how  order  by,  revoked,  210,  211. 

recovering  money  paid  to  Broker  on  order  for  shares,  211. 

Broker  liable  to,  when  he  acts  beyond  authority,  234. 

when  entitled  to  recover  purchase-money  for  shares,  384. 

Broker  cannot  buy  from  or  sell  to,  209,  365,  378  n.  1. 

may  set  aside  such  transactions,  372  et  seq. 

not  liable  where  order  not  properly  fulfilled,  206-208. 

counter-orders  from  different  Clients,  how  executed,  187. 

when  liable  for  default  of  Broker,  185. 

stock  belonging  to,  usuallj^  transferred  into  Broker's  name,  187. 

stock  may  be  transferred  into  name  of  Broker's  clerk,  245. 

Broker  may  act  for,  by  substitute,  183. 

when   order   for,    fulfilled    by    purchase    through   sub-agents   in 

another  city,  209,  210. 
effect  of  power  of  attorney  by,  to  buy  and  sell  gold,  stocks,  etc., 

307. 
when  liable  to  repay  extra  interest  paid  by  Broker,  270. 
objections  of,  to  extra  interest  as  illegal  must  be  promptly  made, 

272. 
when  liable  to  Broker  for  usurious  interest  paid,  272. 
when  assent  of,  to  pay  usury  not  binding,  272. 
when  not  bound  by  a  custom  to  charge  compound  interest,  274. 
when  bound  by  custom  of  Brokers  to  debit  and  credit  interest 

monthly,  872. 
general  liability  of,  where  Broker  only  interested  in  commissions, 

191. 
liability  of,  to  Broker  for  commissions,  396-400. 
when  cdmmissions  deemed  forfeited,  398,  399. 
when  not  liable  to  unlicensed  Broker  for  commissions,  960  et  seq. 
not  liable  for  moneys  paid  in  illegal  transactions,  etc.,  963  et  seq. 
cannot  recover  same  from  Broker,  963,  et  seq. 
liability  of,  where  Broker  purchases  shares  misdescribed,  225,  226. 
when  liable  to  pay  assessments  and  calls,  191,  266.     (See  Calls.) 
Broker  cannot  recover  expenses  unnecessarily  incurred  for,  236. 
when  liable  to  pay  differences  in  transactions  not  recognized  on 

Exchange,  228. 
liability  of  Broker  to,   for    spurious  securities    purchased,   190, 

222-225. 
liability  of  Broker  to,  where  collateral  is  misapplied,  243. 
nature,  duties,  and  risk  of,  in  speculative  transactions,  182,  397, 
251. 

1.  To  pay  margin  of  10  per  cent.,  182. 

2.  To  keep  same  good,  182. 
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CLIENT— (continued) , 

3.  To  take  shares  when  required  by  Broker  and  pay  amount 
due  thereon,  182. 

relation  of,  to  broker  generally,  179-200. 

if  a  corporation,  cannot  plead  usury,  272  n.  1. 

liable  to  pay  usurious  interest  on  certain  demand  loans,  272  n.  1. 

when  liable  to  pay  interest  at  old  rate,  272  n.  2. 

when  liable  to  Broker  for  money  due  although  collateral  is  con- 
verted, 230-2.34,  3.52. 

may  counter-claim  for  margins  where  stocks  are  unlawfully  con- 
verted, 352. 

special  contract  of,  with  Broker  defined,  194,  306. 

effect  of  special  contract  with,  310. 

when  special  contract  legal,  354  et  seq. 
(See  Spkcial  Contract.) 

contract  of  Broker  with,  to  suffer  suspension  good,  103. 

accounts  of  Broker  rendered  to,  not  admissible  against  surety,  237. 

may  compel  Broker  to  give  proxy  to  permit  him  to  vote,  247-249. 

rights  of  trustee  on  bankruptcy  of,  293  n.  3. 

does  not  lose  right  of  sale,  when  margin  exhausted,  297. 

what  Client  can  treat  as  a  sale  of  his  stock,  247. 

illegal  transfer,  Client  may  recover  market  value  as  at  time  of,  298. 

not  compelled  to  accept  equal  number  of  shares,  298. 

procedure  on  death  of,  339  ».,  .387. 

(See  Pledgor  axd  Pledgee;  Remedies;  Stock-broker.) 

"CLOSING  OUT," 

meaning  of,  when  Client  cannot  plead  ignorance  as  to,  436. 

CLUB, 

membership  in,  protected  by  mandamus,  103. 

expulsion  of  members  from,  for  misconduct,   104,   105. 

when  dues  not  recoverable  b\-,  from  suspended  members,  103,  104. 

COAL, 

combinations  to  affect  price  of,  against  public  policy,  639. 

COIN, 

act  of  Congress,  1863,  relative  to  sale  of,  by  Brokers,  513. 

COLLATERAL, 

when  Broker  not  authorized  to  part  with,  259,  260. 
hypothecation  of,  b}'  Broker  to  raise  money,  250,  251,  257. 
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COLLATERAL— (continued), 

when  custom  to  hypothecate  rejected,  448. 

how  sale  of,  effected  by  pledgee,  346  n.  2. 

pledgee  not  bound  to  sell  after  default,  350. 

rule   where   pledgor  requests  sale,   351. 

when  pledgee  cannot  vote  upon,  247-250. 

liability  of  Stock-broker  for  fraudulent  misappropriation  of,  243. 
firm,   where   misapplied  by   member,   243. 

unlawful  sale  of,  by  Broker  does  not  preclude  action  to  recover 
money  due,  230-232. 

receipt  for,  and  giving  Broker  right  to  sell  the  same,  etc.,  253,  254. 

effect  of  deposit  of  transfer  bonds  by  Client  as,  743. 

usage  to  close  out,  on  "'call"  loans  without  notice  binding,  436. 

when  bank  not  liable  for  loss  of,  241. 

corporation  liable  for,  when  misappropriated  by  its  officers,  242. 

sale  of,  for  want  of  margin.  (See  Pledgor  and  Pledgee;  Stock- 
broker; Margin.) 

for  a  time  note,  entitled  to  days  of  grace,  296. 

"COMBINATION," 

to  influence  price  of  stocks,  etc.     (See  Conspiracy.) 

COMMERCIAL  LAW, 

when  principles  of,  as  to  negotiable  paper  not  defeated  by  custom 
of  Brokers,  456. 

COMMERCIAL  PAPER, 

custom  to  sell,  when  pledged,  illegal,  451  n.  3. 

COMMERCIAL  USAGE.     (See  Usage.) 

COMMISSION  MERCHANT, 

cannot  conceal  transactions  from  Client,  218. 
examination  of,  before  trial,  when  required,  219. 

COMMISSIONS, 

of  Stock-brokers,  394. 

express  agreement  as  to,  394  and  n.  2. 

in  United  States,  how  regulated,  173. 

rate  of,  allowed  by  New  York  Stock  Exchange,  395  n.  1. 

when  regulated  by  usage,  395. 

how  usage  as  to,  established,  395  n.  2. 

rules  of  Exchange  as  to,  admissible  in  evidence,  395  n.  1. 
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COMMISSIONS— (con^imied), 

agreement  of  Brokers  to  share,  legal,  396. 

of  London  Stock   Brokers,  946,  960  n.  2. 

of  Stock-brokers  in  Dublin,  951,  952  n. 

penalty  for  taking  above   rates,  952  n. 

Broker  an  agent  when  acting  for,  197,  998. 

effect  of,  upon  general  liability  of  Client,  191. 

when  Broker  not  entitled   to  recover,   214,   396-400. 

when  title  of  Broker  to,  accrues,  397  n.  2. 

when  plea  of  Statute  of  Frauds  not  vaUd,  399  n.  1. 

Broker  acting  beyond  authority  not  entitled  to,  234. 

forfeited  by  failure  to  render  correct  accounts,  398. 

right  of  recovery  where  Broker  merely  operates  for,  398. 

when  Broker  can  or  cannot  receive,  from  both  sides,  399,  400 

and  n.  2. 
right  of  Broker  to  receive  double,  960  n.  2. 
when   Broker   cannot   recover,   for   failure   to   deliver   report   of 

transactions,     753  n.  2. 
Broker  making  real  contracts  can  recover,  though  no  intention 

to  deliver  stocks,  646. 
extra  sums  paid  as,  for  carrying  stock  recoverable,  271,  272. 
objections  to,  by  Client  as  illegal  must  be  promptly  made,  272. 
when  charge  of,  by  Broker  not  usurious,  871. 
when  deemed  covers  for  usury,  872. 
forfeited  by  Broker  for  acting  dishonestly,  961  n.  1. 
not  recoverable  by  Brokers  acting  in  illegal  transactions,  etc., 

399  n.  1,  400,  962,  964  et  seq. 
recovery  of,  in  wagering  contracts,  536,  551-601. 
on  Stock-jobbing  transactions,  483. 
not  entitled  to,  in  "cornering"  transaction,  400. 
when  .seller's  title  defective,  400. 
Statute  of  Frauds,   no  defence  against  when,  399  n. 

must  be  pleaded,  399  n. 
what  sufficient  consideration   to  support  agreement  to  divide, 

314  n.  1. 
when  not  recoverable  under  Stock-jobbing  Act,  551. 
when  plea  of  wager,  etc.,  not  sufficient  to  prevent  recovery,  485. 
Broker  cannot  recover,  when  personally  liable  for  profits  to  Client, 

554. 
not  recoverable  by  unlicensed  Broker,  399  n.  960. 
Stock-broker   cannot    recover,    etc.,    where    transaction   against 

pubhc  policy,  965. 
lien  of  Broker  on  stocks  for,  181,  182,  187,  190. 
may  recover  from  both  sides,  when,  400  and  n.  2. 
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COMM  ISSlONS—i^continued) , 

evidence  inadmissible  as  to,  400  n.  2. 
yearly  salary  in  lieu  of,  400  n.  2. 

(See  Remedies;  Stock-broker.) 

COMMITTEE,  ARBITRATION.     (See  Stock  Exchange.) 

COMMITTEE  ON   ADMISSIONS, 

name  of  transferee  to  be  submitted  to,  144  n. 

COMMITTEE   FOR  GENERAL   PURPOSES,   Suits  Against.     (See 
London  Stock  Exchange.) 

COMMON-LAW, 

dealing  in  stocks  not  illegal  at,  475,  476  and  n. 

COMMUNICATIONS, 

between  Broker  and  Client  not  privileged,  400. 

when  not  public,   404  and  n. 

COMPANY, 

dealing  in  shares  of,  how  restricted,  475  n. 
(See  Illegal  Company.) 

COMPLAINT.     (See  Remedies.) 

COMPOUND  INTEREST, 

right  to  charge,  when  implied,  273,  274. 
what  sanctioned  by  custom  of  Brokers,  872. 
(See  Client;  Interest;  Usury.) 

CONDITIONS, 

annexed  to  membership  in  Exchange,  when  not  unreasonable,  125. 

CONDITIONS  PRECEDENT, 

when  Broker  to  show  performance  of,  261. 

CONDITIONS  SUBSEQUENT, 

as  to  procuring  consent  of  directors  to  transfer,  268. 

CONGRESS, 

act  of  1863  relative  to  contracts  for  sale  of  gold,  513. 
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CONSIDERATIOx\, 

what  sufficient  to  give  informant  interest  in  profits  of   stocks, 

313,   314. 
what  sufficient  to  support  promise  to  divide  commissions,  314  n. 

CONSOLS, 

transactions  for  money  confined  to,  986. 

CONSPIRACY, 

"  pool  "  considered  apart  from  wagering  aspect,  404. 
notice  of  termination  of  pool  should  be  given  by  Broker,  405. 

effect  of  not  giving,  406. 
"pool"  to  "corner"  illegal,  406. 
defined  at  common-law,  61.5. 

"forestalling,"    "regrating,"    and    "engrossing,"   615. 
repeal  of  statutes  relating  to,  in  England,  616. 
history  of  such  offences  under  the  Roman  law,  616  n.  1. 
to  engross  staples  of  hfe,  617. 
by  spreading  rumors  to  affect  price  of  hops,  618. 
false  rumors  to  affect  price  of  government  stocks,  etc.,  618,  619. 
by  giving  fictitious  value  to  stocks,  etc.,  620. 
by  falsely  raising  price  of  bank  shares,  622  et  seq. 
of  directors  to  defraud,  623  n.  1. 
how  punishable  under  laws  of  New  York,  624-627. 

other  States,  640,  644  n. 
circulating  false  intelligence,  etc.,  to  depreciate  or  advance  stocks, 

etc.,  625,  626,  627. 
forging  names  of  persons  with  like  intent,  626. 
combination  to  create  a  monopoly,  627. 

of  stockholders  of  railroads  to  prevent  competition, 
640  n.  4. 
when  gambling  contract  in  shares  not  set  aside,  644  n. 
"corner"  defined  and  illustrated,  628,  629^  630. 
combinations  to  affect  price  of  stocks,  629,  630. 
when  action  by  parties  to,  against  each  other  not  maintained. 

632  et  seq. 
action  not  maintainable  between  parties  to  "corner"  in  grain,  633. 
combination  in  coal,  grain,  lard,  pork  or  cotton,  void,  618,  634, 

635,  638,  639,  640,  641. 
statute  of  Illinois  as  to  selling  options  to  forestall  grain,  stock, 

etc.,  635  n.  1,  638,  644  n.  2. 
agreement  to  combine  stock  to  terminate  mismanagement  valid, 

640. 
agreement  to  hold  stock  and  sell  same  together,  640. 

87 
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CONSPIRACY— (con^inwcd), 

"pool"  for  speculating  in  particular  stock,  when  not  void,  640. 
policy  of  New  York  State  as  to  selling  stock  "short,"  641. 
dealings  in  shares  in  England  before  allotment,  642,  643. 
penalty  for  procuring  shares  to  be  falsely  listed  on  London  Stock 

Exchange,  644. 
when  parties  not  privy  to  fraud  to  obtain  settling-day,  644. 
purchase  of  sugar  refineries  not  in  restraint  of  trade,  618  n.  1. 
Produce   Exchange  of  Minneapolis  a   combination  in  restraint 

of  trade,  618  n.  1. 
combination  to  buy  shares,  when  not  illegal  in  Natal,  618  n.  1. 
Board  of  Trade  cannot  create  monopoly  in  market  quotations,  627. 

CONSTITUTION  OF,  AND  RESOLUTIONS  ADOPTED  BY,  NEW 
YORK  STOCK  EXCHANGE,  1075-1120.  (See  New  York  Stock 
Exchange.) 

CONSTRUCTION, 

of  written  instrument,  432. 

of  wager  contract,  646. 

of  order  to  sell  when  left  to  jury,  304. 

of  statute   relating  to  arbitrators,    143  n. 

CONTANGO,  984. 

"CONTINUATION,"  983  n. 

CONTRA  BONOS  MORES, 

effect  of  usage  conflicting  with,  418. 

CONTRACT, 

to  sell  stock  "short,"  when  unenforceable,  323  n.  3. 

relation  of  Broker  to  Client  in  Massachusetts,   194-196,  343  n. 

interpretation  of  words  in,  by  usage,  415. 

when  usage  forms  part  of,  416. 

when  rescission  of,  refused,  under  usages  of  Exchange,  444,  445. 

disregard  of  Lehman's  Act  merely  voids  contract,  448  n.  1. 

when  transaction  between  Broker  and  Ghent  considered,  194-196. 

between  Broker  and  Client  to  suffer  suspension  from  board,  good, 

103. 
when  Client  cannot  revoke  authority  of  Broker,  211. 
when  order  to  buy  shares  of  different  value  not  regarded  as  an 

entire,  209. 
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CONTRACT— (continued) , 

when  usage  cannot  make,  414  and  n.  1. 

written  or  express,  not  varied  by  usage,  415,  416. 

between   Broicer  and   Client   on   marginal   transaction   defined, 

181,  182. 
for  speculative  purchase  of  stock,  when  relation  of  pledgor  and 
pledgee  created  by,  192,  193. 

(See   Pledgor   and   Pledgee.) 
specially  authorizing  Broker  to  sell  stocks  without  notice,  194. 
special  contract  and  joint  adventures  in  stocks,  306. 

(See  Joint  Account;   Special  Contract.) 
of  Broker  for  sale  of  stock,  when  explained  by  parol  evidence,  300. 
when  Broker  authorized  to  contract  according  to  rules  of  Ex- 
change, 228. 
made  by  Broker  as  principal  and  agent  void,  959. 
when  courts  not  ousted  of  jurisdiction  by,  141  n. 
when  trustee  in  bankruptcy  relieved  from,  124. 
in  transactions  for  three  days  or  less,  when  not  written,  185. 

more    than    three    days,    when    rules    require 
written,  185. 
when  invalid  under  Statute  of  Frauds,  185. 
customer's  refusal  to  deliver  stock  sold  pursuant  to,  229. 

CONVERSION,  ACTION  OF.     (See  Remedies.) 

COPARTNERS, 

liabiUties  of,  for  speculations  by  their  clerks,  322. 

"CORNER," 

defined, 202. 

(See  Conspiracy.) 

CORPORATIONS, 

among  the  Romans,  8,  9. 

deahng  in  shares  of,  not  illegal  at  common-law,  475. 

rules  preventing  members  having  recourse  to  law  void,   133. 

mandamus  to  reinstate  expelled  member  of,   109. 

placing  fra\idulent  value  upon  capital  of,  etc.,  270. 

when  liable  for  collaterals  misappropriated  by  officers,  242,  243. 

organization  of,  in  England  and  the  United  States  considered, 

269,  270. 
liability  of  shareholders  where  capital  not  paid  up,  270. 
when  jurisdiction  of  courts  over,  ousted  by  statute,  143  n. 
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CORPORATIONS— (CO  Ai/inwed), 

when  exclusive  jurisdiction  to  decide  disputes  between  members 
given  to,   143  n. 

how  right  of  parties  to  vote  in,  determined,  247-250. 

right  of  pledgee  of  stock  to  vote,  247-250. 

rules  binding  when  reasonable  and  legal,  60  n. 

liability  of,  for  fraudulent  issue  of  stock  by  its  officers,  243  n.  2, 
739  et  seq. 

when  seller  not  liable  for  calls,  although  no  transfer  on  books 
of,  268  n.  4. 

what  sufficient   to   constitute  one  a   stockholder   of,   269  n.  3. 

New  York  Statute  of  Usury,  repealed  as  to,   272  n.  1. 

rights  of  pledgor  of  stocks  in  action  by  pledgee  against,  275  n. 

liens  of,  for  debts  of  stockholders.  (See  Remedies;  Stock  Ex- 
change.) 

markets  of,  whether  pubUc,  26,  27. 

cannot  repeal  by-laws,  so  as  to  interfere  with  vested  rights,  71. 

CORRECTIONS, 

in  transfer,  liability  of  Client  for  failure  to  make,  229  n.  2. 

COSTS, 

when  Client  not  liable  for  costs  of  action  defended  by  Broker 
on  his  behalf,  236. 

COTTON, 

sale  of,  by  Broker  for  want  of  margin,  342,  343. 
(See  Exchanges  other  than  Stock  Exchanges;  Stock-broker; 
Wages;  Stock-jobbing.) 

COTTON  EXCHANGE, 

Client  presumed  to  know  usages  of,  436. 
in  New  York,  16. 

COULISSE.     (See  Paris  Bourse.) 

COUNTER-CLAIM.     (See  Remedies.) 

COUNTER-ORDERS, 

to  buy  and  sell  Stocks,  how  executed,  187. 

COUNTY  BONDS.     (See  Negotiability.) 
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COUPONS, 

interest  on  may  be  collected  by  pledgee  of  bond,  265. 
(See  Negotiability.) 

COURT  OF  MAYOR  AND  ALDERMEN, 

Brokers  in  London  formerly  licensed  by,  941,  942. 

former  rules  of,  relating  to  Brokers,  944. 

Brokers   formerly  to    furnish    information  as  to   persons   acting 

without  license,  945. 
bonds  given  to  by  London  Brokers,  contents  of,  945,  946. 
no  present  jurisdiction  over  Brokers,  946-950. 
when  to  remove  Brokers  convicted  of  felony,  etc.,  949  n. 
suit  by,  upon  bond  of  Brokers,  for  misbehavior,  958. 

COURTS, 

rules  preventing  recourse  to,  void,  133. 

when  members  of  unincorporated  associations  can  appeal  to,  104. 

proceedings  for  suspension  not  reviewed  by,  105. 

jurisdiction  of,  ousted  by  implication,  143  n. 

decision  of  arbitration  committee  not  interfered  with,  138. 

to  construe  written  instrument,  432. 

CREDIT, 

Stock-broker  cannot  sell  upon,  301  and  n.  4. 

CREDITOR, 

when  relation  of  debtor  and  creditor  exists  between  Broker  and 

Client,   179. 
right  of,  to  seize  seat  upon  attachment,  etc.,  144. 
when  not  entitled  as  secret  equitable  owner  of  seat  to  share  in 

proceeds  of  same,  148. 
right  of  creditors  to  participate  in  member's    seat,  etc.     (See 

Stock  Exchange.) 

CREDITOR'S  BILL, 

patent  may  be  reached  by,  162  ?i. 

seat  in  Stock  Exchange  subject  to,  162. 

CRIMES, 

Stock  Exchange  no  jurisdiction  over,  129. 

CRIMIN.'\L  REMEDY.     (See  Conspiracy;  Embezzlement;  Remedies.) 
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CROSSED  CHECK, 

payment  for  stock  by  means  of,  989  n. 

"CURRENT"  SECURITIES,  994. 

CUSTOM.     (See  Usage.) 

CUSTOMARY  NOTICE, 

Broker  may  sell  upon,  where  Client  fails  to  put  up  margins,  342. 

CUSTOMER.     (See  Client;  Stock-broker.) 

CUSTOMER'S  AGREEMENT, 

authorizing  Broker  to  close  out  transaction  at  public  or  private 
sale,  etc.,  309,  310. 

(See  Special  Contract.) 

D. 

DAMAGES, 

right  of  action,  for  violation  of  Broker's  duty,  not  barred  when, 
276. 

measure  of,  on  failure  to  "buy  in"  under  short  sale,  326  and  n. 

for  failure  to  return  borrowed  stock,  328  n.  1. 

accept  stock;  proof  in  action  for,  481,  482. 

in  action  for,  when  unnecessary  to  allege  ownership  of  stock,  493. 

for  illegal  sale  of  member's  seat,  126. 

what  not  matter  in  mitigation  of,  1 26. 

for  conversion  of  stock,  384. 

Broker  may  counterclaim  in  action  for,  341,  342. 

where  Broker  fails  to  give  notice  of  sale  and  demand,  3.56. 

when  recovered  upon  contract  to  suffer  suspension  from  Ex- 
change, 103. 

action  for,  maintainable  for  unlawful  suspension  or  expulsion,  112. 

Broker  acting  in  good  faith,  principal  liable  for,  218  n. 

when  no  separate  counterclaim  for,  321  ??. 

(See    Measure    of    Damages;    Remedies.) 

DEALER.     (See  London  Stock  Exchange.) 

DEATH, 

Broker  may  summarily  close  account  by  reason  of  Client's,  1004. 
agreement  to  submit  to  Arbitration  Committee  not  revoked  by 

member's,  116,  117. 
when  Broker  may  continue  accovmt  on  Client's,  3.39  n.,  387. 
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DEBT, 

action  of,  against  Broker  for  acting  without  license,  944. 

DEBTOR  AND  CREDITOR, 

when  relation  of,  created  between  Broker  and  Client,  179,  231. 
(See  Creditor;  Pledgor  and  Pledgee;  Stock  Exchange,  etc.) 

DECLARATION.     (See  Remedies.) 

DEED, 

of  shares  executed  in  blank  cannot  be  filled  in  by  Broker,  1008  n.  5. 

void  when  executed  in  blank,  1008  n.  5. 

of  transfer  of  registered  shares,  when  tender  must  be  made,  1043. 

DEFAULTER.     (See  London  Stock  Exchange;  Stock  Exchange.) 

DEFENCE, 

mandamus  for  failure  to  give  corporator  opportunity  to  present, 
111. 

DEFINITIONS: 

account-day,  988. 

assets,  469. 

backwardation,  983. 

bear,  201,  982. 

bear  account,  985  n. 

Broker,   1,  2,   187,   188,  953. 

bucket  .shop,  501,  509,  511,  589. 

bull,  200,  982. 

bull  account,  984  n. 

buyer's  option,  323. 

call,  203,  602,  982. 

calls,  826. 

carry  stocks,  to,  201 . 

carrying   over,   983  n. 

"certification"   of  transfer,  415  n. 

chose  in  action,  656,  657. 

closing  out,  436. 

combination,  628. 

contango,  983. 

continuation,  415,  983. 

corner,  202,  628,  636  n. 

dividend  on,  202. 

engrossing,  615. 
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DEFINITIONS— (conimued),' 
ex-dividend,  202. 
for  money,  986. 
for  the  account,  204,  987. 
forestalling,  615. 
friendly  loan,  415  n.,  438  n. 
hammer  price,  469. 
lame  duck,  982. 
long  of  stocks,  200. 
"make  good,"  meaning  of  agreement  to,  in  stock  transaction, 

311  n.  2. 
margin,  201. 
name  day,  988. 
net  balance,  201  n. 
options,  501  n.  602. 
"past  due"  interest,  416  n.,  466. 
pool,  202,  628,  629  w.  1. 
put,  203,  602. 
regular,  323. 
regrating,  615. 
rigging  the  market,  628. 
ringing  up,  409,  546. 
seat,  145,  146. 
seller's  option,  323. 
settled,  447. 
shave,   203. 
short  of  stocks,  200. 
short  sale,  323. 

spread-eagle  or  straddle,  204,  308,  602. 
Stock-broker,  4,  188. 

stop  order,  201  and  n.  5,  302,  306  and  n.  3, 
straddle  or  spread-eagle,  204,  308,  602. 
take  in,  303. 

terms  used  on  London  Stock  Exchange,  982  et  seq. 
trading  "for  the  account,"'  987. 
wash  sales,  203. 

DELEGATA  POTEST  AS  NON  POTEST  DELEGARI, 
application   of   maxim   to   Stock-brokers,    183. 

DELIVERY, 

rights  of  party  delivering,  185. 

kind  of  shares  Broker  may  deliver,  181. 
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DELIYERY— {continued), 

when  to  be  by  100  shares  each,  186. 

of  shares,  when  to  be  by  certificates  or  transfer,  186. 

upon  "regular"  transaction,  186. 

to  conform  to  requirements  for  regularity,   186. 

when  to  be  of  $10,000  lots  of  bonds,  186. 

must  be  before  2:  15  P.  M.,  184. 

upon  "cash"  transactions,  184. 

rights  of  Broker  on  customer's  refusal  to  deliver  stock  sold,  229. 

rights    of    parties    when    delivery    and    payment    simultaneous, 

389  n.  3. 
through  Clearing  House  valid,  when,  407,  408. 
what  is  sufficient,  570  n. 

DEMAND, 

when  not  necessary  by  Client  to  maintain  action  of  conversion, 

276. 
when  pledgor  must  tender  or  pay  debt  on,  276  n.  3. 
no  conversion  of  pledge  until  demand  and  refusal,  296  n.  3. 
of  margins,  336-347. 

of  sale  for  failure  to  comply  with  demand  for  margins,  347  et  seq. 
demand  and  tender  by  Client  on  Broker's  insolvency,  352  n.  2. 
of  payment  upon  pledgor,  when  not  waived,  etc.,  307,  355,  356. 
must  be  made  before  stocks  can  be  sold  for  want  of  margins, 

326,  334-336,  347. 
for  margin  may  be  in  writing  or  orally,  336,  337. 
must  specify  sum  wanted,  337. 
what  an  insufficient  notice  for  margin,  337. 

person  upon  whom  notice  for  margin  should  be  .served,  337-340. 
(See    Pledgor    and    Pledgee;    Remedies.) 

DEMURRER.     (See    Bill   in    Equity;    Remedies.) 

DEPOSITOR, 

when   dispute    of,    with    bank    within   exclusive   jurisdiction   of 
arbitrator,   143  n. 

DEPOSITS, 

when  special,  cannot  be  claimed  as  against  creditors,  295  n.  1. 
by  husband  and  wife;  right  of  husband,  322  n.  2. 
effect  of  joint  deposit  in  savings-bank,  322  n.  2. 

DEPUTY, 

when  Broker  may  act  by,  183.     (See  Substitute.) 
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DEVISE, 

seats  in  Stock  Exchange  not  subject  of,  145. 

DIFFERENCES, 

defined',  477  n.  3. 

speculation  for,  on  London  Stock  Exchange  explained,  572. 

settlement  of  contract  on  London  Stock  Exchange  by  payment 

of,  995. 
cannot  be  recovered  if  paid  by  Broker  without  authority,  234. 
expulsion  of  Broker  where  not  made  good,  223. 
liability  of  Client  for,  upon  giving  wrong  order  to  sell,  225. 
occasioned  by  failure  to  "initial"  corrections  made  by  Broker 

to  transfer  of  stock,  229  n.  2. 
recoverable  though  dealings  not  recognized  by  rules,  222. 
liability  of  savings-bank  to  Broker  for,  240. 

Jobber  for,  by  failure  to  give  name,  990. 
Broker  may  recover,  although  intention  of  Client  was  only  to 

pay,  572. 
when  wager  no  defence  to  action  for,  541,  553. 
when  contracts  for  payment  of,  considered  wagers,  535,  536,  537. 
cannot  be  recovered  as  between  principals,  535,  536,  537. 
what  not  deemed  sufficient  to  show  intent  to  pay,  545. 
contracts  for  mere,  void  as  against  public  policy,  645. 
speculations    in   stocks    for   payment   of,    considered    wagers    in 

Pennsylvania,  197. 
paid  in  stock-jobbing  transactions  not  recoverable,  483. 
note  given  for  void,  484. 
bringing  into  an  account,  963. 

when  official  assignee  entitled  to,  from  members,   122-124,  980. 
when  assignee  of  bankrupt  not  entitled  to  recover,  485,  486. 
settlement  of,  through  Clearing  House,  valid,  407,  408. 
(See  Wager.) 

DILIGENCE.     (See  Stock-broker.) 

DISAGREEMENTS, 

on  exchange,  how  settled,  184. 

DISBURSEMENTS, 

of  transaction,  when  recoverable  from  Client,  274. 
(See  Client.) 

DISCOVERY.     (See  Remedies.) 
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DISCRETION, 

abuse  of,  by  Arbitration  Committee,  effect  of,  139. 
general  to  Broker,  evidence  as  to,  218  n.  3. 

"DISCRETIONARY"   TRANSACTIONS, 

rule  that  Broker  need    not   keep    identical  shares  applicable  to, 
255  71.  2. 

DISPUTE, 

how  decided  during  session  of  New  York  Stock  Exchange,  184. 
exclusive  jurisdiction  of  arbitrators  over,  143  n. 

"DIVIDEND  OFF," 

when  dividend  belongs  to  seller,  404. 

"DIVIDEND  ON," 

usage  as  to  selling  stock,  454. 

when  purchaser  not  entitled  to  dividend  declared  at  time  stock 
sold,  455. 

DIVIDEND  WARRANTS, 

pledged  by  Stock-brokers,  bankrupts,  for  their  own  debt,  right 
of  trustees  to,  292,  293. 

DIVIDENDS, 

generally  collected  by  Broker,  187. 

on  borrowed  stock,  329. 

declared  upon  stock  deliverable  at  a  future  day,  454. 

when  stock  sold  "dividend  on"  and  "ex  dividend,"  454. 

transferror  must  account  to  purchaser  for,  1043. 

Client  entitled  to,  where  stocks  bought  on  margin,  197. 

on  stock  purchased,  belong  to  Client,  264,  265. 

pledgee   may   collect,   265. 

action  by  pledgee  to  recover,  265. 

dealing  in   prospective,   228. 

sale  of  jirospective,   legal,  573  n.l. 

seller  of  stock  may  be  compelled  to  account  for,  269. 

specific  performance  to  compel  payment  of,  on  preferred  stock, 

830. 
when  party  to  joint  accoimt  not  entitled  to,  317. 
(See    Negotiability;    Stock.) 
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DOUBLE  COMMISSIONS, 

right  of  Broker  to  receive,  960  n. 

(See  Commissions.) 

DUBLIN, 

establishment  of  Stock  Exchange  in,  950  n.  4. 

book  to  be  kept  by  Brokers  in,  951  n. 

accounts  to  be  furnished  by  Brokers  to  purchasers,  951  n. 

commissions  of  Brokers  in,  951. 

DUE  DILIGENCE, 

when  a  question  for  the  jury,  242. 

DUES.     (See  Stock  Exchange.) 

DURESS, 

when  action  against  Brokers  not  discharged  by,  354,  355. 
recovery   of   money   paid   by   Broker   under,    to   recover   stocks 

repledged  with  bank,  277. 
fear  of  Arbitration  Committee  is  not,  139  and  n. 

DWELLING-HOUSE, 

notice  for  margin  may  be  left  at  Client's,  338. 

E. 

EAST  INDIA  COMPANY, 

when  stock  of,  first  dealt  in,  3,  4. 

EDWARD  I., 

statute  of,  relating  to  Brokers,  955. 

ELECTION, 

right  of  pledgor  to  vote  at.     (See  Stock.) 

EMBEZZLEMENT, 

when  Broker  guilty  of,  in  converting  margins,  783. 
insolvent  Bankers  and  Brokers  receiving  deposits  of  stock,  etc., 
guilty   of,   in  Illinois,   783  n.  2., 

ENDORSEE, 

when  promissory  note,  etc.,  given  for  differences,  valid  in  hands 
of,  484. 
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ENGLAND, 

Stock-brokers  in,  941.     (See  London  Stock  Exchange.; 
speculations  in  bank  shares  regulated  in,  325  n.  1. 

ENGROSSING, 

defined,  6L5.     (See  Conspiracy.) 

EQUITY.     (See  Bill  in  Equity;  Remedies;  Specific  Performance.) 

ERRORS, 

liability  of  Client  for  loss  occasioned  by  failure  to  correct,  299  n.  2. 

ESTOPPEL, 

when  members  bound  by  amendment  to  by-laws,  etc.,  167,  168. 
when  corporation  estopped  from  alleging  that  dispute  is  between 

parties,  as  members,  142. 
doctrine  of,  as  applied  to  stock  certificates,  459  n. 

EVIDENCE, 

employment  of  Broker,  how  proved,  216. 

what  considered  evidence  of  having  acted  as  Broker,  956. 

parol,  admissible  to  show  that  a  person  acted  as  Broker,  443,  444. 

proof  of  authority  to  act  as  Broker  to  be  clearly  shown,  211. 

when  authority  of  Broker  may  be  shown  from  conversation,  211. 

oral,  admissible  to  show  that  party  is  principal,  765. 

to  show  that  Brokers  are  liable  where  principals  not  disclosed,  443. 

that  written  order  to  sell  was  modified  by  subsequent  oral  under- 
standing, 299. 

parol,  to  explain  Broker's  contract  for  sale  of  stock,  299,  300. 

as  to  value  of  securities,  admissible  upon  question  of  good  faith, 
212  n.  1. 

ratifying  unauthorized  purchase,  213. 

general  discretion  to  Broker,  evidence  as  to,  218  n.  3. 

effect  of  want  of  evidence  as  to  bad  faith,  218  n.  4. 

of  Board  of  Trade  custom  when  not  admissible,  220  n.  3. 

proof  when  title  to  margins  in  issue,  335  n.  1 . 

rules  and  usages  of  Exchange  as  to  commissions,  admissible  in, 
395. 

when  Client  may  introduce  contra,  218  n. 

as  to  Broker's  commissions,  when  inadmissible,  400  n.  4. 

records  of  Clearing  House  admissible  when,  408,  409. 

proved  usage,  when  used  as  presumptive,  411. 

insufficient  to  support  usage  of  New  York  coffee  market,  411. 

inadmissible,  of  usage  to  purchase  in  Broker's  name,  when,  416  n. 
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EVIDENCE— (continued) , 

inadmissible,  of  custom  as  to  meaning  of  "past  due  interest," 
416  n. 

of  usage  destroying  pledge  contract,  inadmissible,  426  n. 

when  statute  organizing  Exchange,  and  rules  of,  admissible  in, 
427  n. 

when  inadmissible  as  to  usage  of  particular  market,  427  n. 

of  custom  to  sell  collateral,  when  excluded,  435  n. 

of  usage  to  insure  cotton  for  one  season  only,  admissible,  439  n. 

of  other  Board  of  Trade  transactions  insufficient  to  prove  gamb- 
ling, 578. 

burden  of  proof  to  show  gambling  transaction,  580  n.  4. 

when  parol  evidence  admissible  to  show  intent  to  wager,  583  n. 

to  settle  differences  only,  589. 

of  intent  of  parties,  admissible,  to  aid    jury,  589. 

parol  evidence  to  show  gambling  intent,  admissible,  589. 

of  oral  agreement  to  show  that  special  contract  with  Broker  is 
not  applicable  to  new  transactions,   310. 

to  show  wagering  contract,  606,  645. 

for  what  purposes  proof  of  usage  admissible,  461,  464. 

to  show  knowledge  of  usage  of  Brokers,  430. 

to  show  custom  of  Brokers,  438. 

of  usage  to  close  Client's  account  at  private  sale,  434  n.  2. 

of  knowledge  of  usage  to  charge  interest,  how  established,  271. 

not  admissible  to  show  custom  for  pledgee  to  use  or  hypothecate 
stock  pledged,  2.59  n.  1,  448. 

of  usage  to  put  up  "reasonable"  margin  on  future  sale  rejected, 
336! 

of  custom  to  send  sold  notes  without  disclosing  principal's  name, 
rejected,   302. 

to  explain  power  of  attorney  to  sell  stock,  443. 

to  give  effect  to  presumed  intentions  of  parties,  444. 

as  to  proof  of  usury,  872,  873. 

of  sales  made  on  joint  account,  315. 

of  a  joint  account,  what  considered,  315. 

when  account  showing  loss  not  admissible  against  surety,  237. 

when  loss  not  proved  by  mere  admissions  of  Client,  237. 

when  admissions  not  part  of  res  gestce,  237. 

communications  between  Brokers  and  Clients  not  privileged,  400. 

what,  not  sufficient  to  charge  Broker  with  notice  that  bonds 
belong  to  wife  of  Client,  743. 

to  charge  Broker  with  negligence  in  failing  to  take  security,  244. 

decision  of  Arbitration  Committee,  when  not  set  aside  for  re- 
ceiving illegal,  139. 
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EVIDENCE— (continued), 

when  evidence  of  verbal  contract  admissible,  299  n.  3. 

of  no  transaction  on  joint  account,  when  necessary,  321  n.  1. 

how  joint  account   proved,   321. 

what  must  be  averred  to  prove  a  custom  in  Pennsylvania,  459. 

"EX  DIVIDEND," 

usage  of  Brokers  selling  stock,  454. 

EXAMINATION, 

of  Broker  before  trial,  when  granted,  219. 

EXCHANGES, 

enumeration  of,  in  New  York  City,  16. 
formation  of,  laws  of  New  York  as  to,  17,  18  and  n. 

of  New  Jersey  as  to,  18. 

of  Indiana  as  to,  18. 

of  California  as  to,  19. 

of  Pennsylvania  as  to,  19. 

of  Wisconsin  as  to,  19. 

of  Kansas  as  to,  19. 
prohibition  of  certain,   in  Louisiana,  19. 

in  Connecticut,  19. 

EXCHANGES,  OTHER  THAN  STOCK  EXCHANGES, 
visitorial  power  of  State  over  incorporated,  68. 
Arbitration  Committee, 

enforcement  "of  agreements  before,   whether  contrary  to  public 

policy,  135  and  n.  2. 
may  expel  for  refusal  to  arbitrate,  135  n.  2. 
on  refusal  of  award  of,  by  appeals  committee,  parties  may  sue 

at  law,  138  n. 
action  of,  when  not  required,   141  n.  3. 
Constitution, 

when  in  restraint  of  trade,  68. 
Expulsion, 

of  member  dealing  in  differences,  rule  reasonable,  60  n. 

when  member  cannot  be  deprived  of  franchise,  72. 

distinction   between   power   of    incorporated    or   unincorporated 

associations  as  to,  72,  74,  75. 
inherent  power  as  to,  for  acts  not  mentioned  in  by-laws,  74. 
power  of  moneyed  corporations  as  to,  73  n. 
for   violating    charter,    SO  n.  2. 
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EXCHANGES,  OTHER  THAN  STOCK  EXCHANGES— (continued), 
presumption   against    power    as    to,  SO  /(.  2. 

when  member  entitled  to  mandamus  compelling  reinstatement,  84. 
justifiable,   although   no   actionable   fraud,   88. 
not  justifiable  when   committee   determines   title   to   seat,   89. 

when    member's    clerk    exceeds   authority,  89,  90. 
what  proceedings  must  be  taken,  95,  96. 
technical  precision  in  charge  not  required,  96. 
when  prevented  by  injunction,  107,  108,  llOn. 
irregular,  when  member  entitled  to  discovery,  llOn. 

action  of  damages  for,  112. 
member  not  liable  to,  when  he  enjoins  Exchange  from  exceed- 
ing its  jurisdiction,  137,  n.,  140. 
for  refusing  to  arbitrate,  when  justifiable,  141. 
Membership, 

remedy  of  applicant,  when  application  for,  improperly  rejected, 
142  n. 
Rules  and  by-laios, 

rules  and  usages  not  contrary  to  law,  61. 
binding  on  members,  138. 

part  of  contract  inade  by  members,  when,  61  n. 
when  property  interest  involved,  61,  62. 

rules  and   by-laws  must  be  reasonable  whether  association   in- 
corporated or  not,  .59  n.,  60  n. 
non-member  cannot  urge   illegality  of  rules,   63  n. 
rule  prohibiting  dealing  outside  Exchange,   reasonable,  65. 
rule  reasonable  or  unreasonable  under  circumstances,  65  n. 
non-member  may  not  enjoin  by-law  as  in  restraint  of  trade,  66. 
by-law  prohibiting  members  soliciting  trade,  unlawful,  67. 
by-laws  controlling  prices,  unlawful,  67. 

charter  of  corporation  enacting,  may  be  annulled,  and 
members  indicted,  67. 
when  in  restraint  of  trade,  68. 
power  to  amend  by-law,  71. 
interpretation   of   by-laws,   71. 
must  be  reasonably  certain,  71. 

rule  as  to  members  giving  bonds  to  shippers,  reasonable,  72. 
by-law  as  to  arbitration,  when  not  invalid,  136  n. 
parties  to  contracts  not  restricted  to  remedies  provided  by,  when, 

137  n. 
providing  for  expulsion  for  not  arbitrating,  not  against  public 

policy,   141. 
when,  must  be  strictly  complied  with,  220  w.  4. 
when  not  applicable  to  a  non-member,  429  n. 
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EXCHANGES,  OTHER  THAN  STOCK  EXCHANGES— (confm?/€d), 
of  New  Orleans  Cotton  Exchange  as  to  substitution  of  trades, 

binding,  439  n.  1. 
Broker  cannot  recover  when  he  cancels  contracts  contrary  to,  580. 
Seats, 

certificate   of   membership,   not   property,   113  n. 

threat  to  make  improper  distribution  of  proceeds  of,  no  ground 

for  injunction,  119  n. 
committee  having  interest,  no  objection  on  question  as  to,  119  n. 
balance  due  members,  after  deducting  proceeds  of,  recoverable, 

119,   120. 
by-law  as  to  notice  upon  transfer,   must  be  strictly  complied 

with,  128  n. 
failure  to  transfer,  remedy  of  purchaser  of,  action  for  damages, 

129  n. 
member  disposing  of  seat,  where  title  disputed,  132  n. 
in  Cotton  Exchange  is  property,  153. 
passes  to  assignee  in  bankruptcy,  153. 
certificate  of  membership  in  Board  of  Trade  is  property,  152  n., 

155  n. 
vests  in  Receiver  in  supplementary  proceedings,  153,  154. 
Exchange    should  be  a  party  in   proceedings    as   to,    160,    161 

and  n. 
transfer  of  seat  in  Philadelphia  Produce  Exchange,  35  n. 
Suspension, 

suspended  member  may  sue  corporation  organized  to  restrain 

trade,  68. 
for  non-performance  of  contract,  89. 
for  offences  outside  of  Exchange,  89. 
not  justifiable  when  Committee  determines  title  to  seat,  89. 

when    member's    clerk    makes   unauthorized    con- 
tract, 89,  90. 
charge  preferred  by  employee  (non-member)  does  not  invalidate 

proceedings,  98. 
irregular,  money  paid  under  manager's  decision  irrecoverable,  105. 
when  prevented  by  injunction,  108. 
irregular,  action  of  damages  for,  112. 

EXCHANGES,  STOCK.     (See  Stock  Exchange,  and  titles  of  differ- 
ent Exchanges.) 

EXECUTION, 

when  seat  in  Exchange  subject  to.     (See  Stock  Exchange.) 

88 
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EXECUTORS, 

holding  stock  when  not  personally  liable  as  stockholders  in  N.  Y., 

266. 
voluntarily  investing  in  stocks,  personally  liable,  266  n.  3. 
rights  of,  when  securities  of  estate  pledged,  294  n.  1. 
discretion  as  to  time  to  convert  stock,  339  n. 

EXPENSES, 

when  recoverable  by  Broker,  274. 

EXPULSION, 

of  members  from  Stock  Exchange.     (See  Stock  Exchange.) 

F. 

FALSE  NEWS  OR  INTELLIGENCE, 

circulating,  to  advance  or  depreciate  stocks,  etc.,  a  misdemeanor 

in  New  York,  625-627. 
forging  names  of  persons  with  like  intent  punishable,  626,  627. 
statute  of  Illinois  as  to  forestalling  market  price  of  grain  and 
stock  by,  etc.,  500,  635  n. 

FALSE  PRETENCES, 

conviction  of,  in  illegally  procuring  shares  to  be  listed  on  Ex- 
change, 644. 
when  Stock  Exchange  no  jurisdiction  over  charges  of,  between 
members,  131. 

FALSE  REPRESENTATIONS.     (See  Remedies.) 

FELONY, 

Brokers  disqualified  on  conviction  of,  949  n. 

FICTITIOUS  TRANSACTIONS, 

records  of  Clearing  House  admissible,  when,  408,  409. 

FIDUCIARY  CHARACTER, 

when  existing  between  Stock-broker  and  trustee,  293. 
money  held  rn,  may  be  followed  by  cestui  que  trust,  295  n.  1. 
(See  Remedies.) 

FIXED  RULES  OF  LAW, 

effect  of  usage  in  opposition  to,  416. 


Oeueral  Index.  1395 

[Figures  refer  to  pages.] 

FLUCTUATIONS, 

how  Broker  may  protect  himself  against,  194. 
CUent  to  keep  margin  good  during,  182. 

FORECLOSURE, 

when  pledge  may  be  sold  by,  349. 

(See  Pledgor  and  Pledgee.) 

FOREIGNER, 

liability  of  Jobber  giving  name  of,  as  transferee,  1022. 

FORESTALLING, 

defined,  615.  (See  Conspiracy.) 

forestalling  the  grain  and  stock  market  punishable  in  Illinois, 
500,  635  n. 

FORFEITURE. 

of  membership  for  failure  to  pay  dues,  102. 
(See  Stock  Exchange.) 

FORGERY.     (See  False  News,  etc.;  Negotiability.) 

FORM  OF  ACTION, 

in  trover,  when  objection  against  deemed  waived,  128. 
in  assumpsit,  by  principal  against  Broker,  773  n.  2. 
declaration  against  Share-broker  for  not  purchasing  shares,  etc., 

774  n.  2. 
ex  delicto,  on  the  case  against  Broker,  774  n.  3. 
to  set  aside  account  stated,  770  n.  5. 
for  specific  performance  of  stock  contract,  833  n.  3. 

FORMS, 

of  bond  required  to  be  given  by  London  Broker,  944. 

of  "call,"  203  n.  4,  1349. 

of  notice  to  put  up  margin,  347,  348. 

of  oath  taken  by  London  Brokers,  946. 

of  "put"  commonly  used  by  Stock-brokers,  203  n.  5,  609. 

of   "straddle"   or   "spread-eagle,"   204  n.  1,   605. 

customer's  order  to  Broker  to  buy  or  sell  stocks,  1335. 

bought  note  sent  by  Broker  to  customer  on  execution  of  latter's 

order,  1335. 
sold  note  sent  by  Broker  to  customer  on  execution  of  latter's 

order,  1336. 
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FORMS— (continued), 

bought  or  sold  note  of  stocks  dealt  in  on  the  New  York  Stock 

Exchange,  1336. 
"slip  contract"  provided  by  the  rules  of  the  New  York  Cotton 

exchange,  1337. 
bought  note — cotton,  1338. 
sales  note  of  wool,  1338. 
bought  and  sold  note  of  lard,  1339. 
trading  cards  exchanged  between  substituted  buyers  and  sellers 

on  sales  "for  the  account"  on  the  Chicago  Stock  Exchange, 

1339. 
authority  to  Stock-brokers  to  sell  or  buy,  etc.,  without  notice 

etc.,  and  to  pledge,  etc.,  1340. 
authority  to  sell  at  public  or  private  sale  without  notice,  etc., 

1341. 
notice  demanding  further  margin,  etc.,  1342. 
notice  demanding  further  margin,  and  of  intention  to  buy  in  to 

cover  .short  .sale  of  stock,   1342. 
notice  of  sale,  or  of  intention  to  buy  in,  etc.,  1343. 
notice  demanding  payment  of  loan,  or  that  sale  would  be  made, 

etc.,  1344. 
notice  that  securities  have  been  sold,  etc.,  1345. 
notice  of  buying  in  to  cover  short  sale,  1345. 
agreement  of  pledge  in  form  of  promissory  note,  1346. 
the  same — another  form,  1347. 

agreement  of  pledge  authorizing  sale  without  notice,  1348. 
agreement  of  pledge  by  Stock-broker,  etc.,   1349. 
option   contract   to   repurcha.se  stock,   1350. 
pooling  agreement  (valid  contract),  1350. 
pooling  agreement  (invalid  contract),   1351. 

special   contract  with  Client — joint  adventures  in  stocks,   1352. 
(See  also  title  "Form"  in  index  to  Rules,  etc.,  of  London  Stock 

Exchange,  p.  1207.) 

FORM  OF  REMEDY.     (See  Remedies.) 

"FOR  MONEY" 

transactions,  986. 

"FOR  THE  ACCOUNT,"  986,  987  et  seq. 

FRAUD, 

London  Brokers  disqualified  on  conviction  of,  949  n. 
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FRAUD—  {continued) , 

Broker  guilty  of,  in  acting  as  buyer  and  seller,  379. 
liability  of  Broker  for  collateral  lost  by,  243. 
when  trustees  not  liable  for  loss  by,  242  n.  2. 
actions  for  relief  from,  at  law  and  in  equity,  623  n.  1,  632. 
principles  upon  which  liability  for  rests,  623  n.l. 
when  party  to  joint  speculation  not  liable  for  fraud  of  co-operator, 
320. 

FRAUDS,  STATUTE  OF.     (See  Statute  of  Frauds.) 

G. 

G'\mXG^'^'  }  '^^^^  Stock-jobbing;  Wager.) 

GUARANTY, 

principal  liable  notwithstanding  guaranty  of  third  party,  236,  237. 
when  sufficient  consideration  for  guarantor's  promise,  237. 
accounts  rendered  to  Client  not  admissible  against  surety,  237. 
proceeds  of  note  given  to  secure  loss,  237  n.  2. 
what,  not  continuous,  238. 

GENUINE  TRANSFERS, 

when  vendor  contracts  to  deliver,  267,  268. 
(See  London  Stock  Exchange.) 

GEORGE  II., 

Stock-jobbing  act  of.     (See  Stock-jobbing.) 

GEORGE  III., 

who  deemed  Brokers  within  .57  Geo.  III.  c.  60,  956. 
statute  of,  regulating  Brokers  in  Ireland,  950  n.  4. 
repealing  7  and  8  Wm.  III.  relating  to  buUion,  946. 

GOLD, 

short  sales  of,  legal,  513. 

must  be  in  writing  within  Statute  of  Frauds,  513. 
construction  of  contracts  relating  to,  513  n.  4. 
act  of  Congress,  1863,  relative  to  contracts  for  sale  of,  513. 
contract  for  future  sale  of,  not  considered  a  wager,  513,  514. 
what  deemed  a  reasonable  notice  of  sale  where  Client  fails  to  put 

up  margin  as  to,  343. 
when  Broker  not  liable  for  neglect  to  sell  at  highest  point,  305. 
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GOLD  EXCHANGE, 

submission  of  claims  in,  to  arbitration  construed,  134. 

GOOD  FAITH, 

Broker  must  act  in,  218,  297. 

not  liable  for  loss  of  margins  where  he  acts  in,  244. 

must  sell  for  highest  price,  356. 

acting  in,  principal  liable  for  damages  incurred,  218  n.  1. 

GOVERNMENT  BONDS, 

when  Broker  need  not  keep  identical  bonds  purchased  separate, 
25.5  n.  3. 

liability  of  Broker  for  failure  to  hold  identical  bonds  under  agree- 
ment, 261. 

how  transactions  made  for,  on  New  York  Stock  Exchange,  183. 

GOVERNMENT  STOCKS, 

persons  dealing  in  for  reward,  deemed  Stock-brokers,  954,  956. 

GRAIN, 

selling  for  want  of  margin,  rule  as  to,  200,  335  n.  2,  350  n.  2,  351. 

recovery  of  loss  on  second  sale  of,  where  first  was  illegal,  352  n.  3. 

contracts  for  future  delivery  of,  when  wagers,  543. 

when  optional  contracts  in,  considered  illegal  in  Illinois,  607. 

form  of  "put'*  in  grain  contracts,  609. 

indictment  for  making  "corners"  in,  635  n.  1. 

when  defence  of  wager  not  sustained,  585  n.  1. 

GRAIN  MERCHANTS, 

custom  among,  in  Baltimore  on  sales  for  future  delivery,  545. 

GRATUITY  FUND, 

provisions  as  to,  in  constitutions  of  New  York  and  Philadelphia 

Exchanges,  164. 
provisions  as  to,  in  charter  and  by-laws  of   New    York     Produce 

Exchange,  164,  165. 
New  York  Mercantile 
Exchange,  165  n. 
right  of  representatives  to  participate  in,  166-16b. 
not  assignable,  168. 

taxable,  169,  170. 
distribution  of,  170,  171. 
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GUARANTY, 

loss  sustained  by  Client  not  avoided  by  guaranty  of  third  person, 
236. 

GUARDIAN, 

holding  stock  as  such,  not  personally  liable  in  New  York,  266  n.  3. 
personally  liable  if  he  voluntarily  invests,  266  n.  3. 


HEIRS, 

of  members,  proceeds  of  seat  descend  to,  145. 

HYPOTHECATION.     (See  Pledgor  and  Pledgee,  and  other  titles.) 

L 

ILLEGAL  COMPANY, 

money  paid  to  Broker  for  shares  in,  not  recoverable,  964,  965. 

when  sale  of  shares  in,  prohibited,  475  n.  1. 

not  illegal  to  sell  shares  in  companies  being  wound  up,  476  n. 

ILLEGAL  CONTRACTS.     (See    Stock-jobbing;    Wager.) 

ILLEGAL  RULES, 

what  considered,  132-138. 

(See  Stock  Exchange.) 

ILLEGAL  TRANSACTIONS, 

Broker  cannot  recover  either  commissions  or  moneys  expended 

in,  964,  965. 
Client  cannot  recover  moneys  paid  in,  964,  965. 

ILLEGALITY, 

when  Stock-broker  cannot  plead,  966. 

(See  Stock-jobbing;  Usage;  Wager.) 

ILLINOIS, 

"puts"  and  "calls"  condemned  by  courts  of,  607. 

laws  of,  as  to  forestalling    grain  or  stock    market,  comers,  sale 

of  options,  etc.,  635  n.  1. 
statute  of,  against  Stock-jobbing,  500. 
decisions  under,  500  et  seq. 
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IMPLICATION, 

when  jurisdiction  of  courts  ousted  by,  143  n. 

INDEMNITY  FOR  LOSSES,  ETC.     (See  Client;  Stock-broker.) 

INDICTMENT, 

against  Broker  for  embezzling  margins,  etc.,  783  n.  2. 

INFANT, 

speculating  on  margin  may  recover  money  deposited,  563. 
Jobber  not  absolved  from  liability  by  giving  name  of ,  1021,  1022. 

INFORMATION, 

agreement  to  share  profits  upon  condition  that  information  prove 

true,  316. 
when  burden  of  proof  as  to,  upon  informant,  316. 
(See  Joint  Account.) 

INJUNCTION.     (See  Remedies.) 

INSOLVENT.     (See  Bankrupt;  Stock-broker.) 

INSPECTION, 

when  books  of  Broker  may  be  produced  for  inspection  and  copy, 

958. 
when  Broker  may  refuse  inspection  of  contract-book,  957. 

INTENTION, 

when  evidence  admissible  to  give  effect  to,  443,  444. 
(See  Wager.) 

INTERMEDIATE  PURCHASER, 
liability  of,  to  vendor,  1034. 

INTEREST, 

ownership  of,  on  stock  purchased,  265. 
pledgee  may  collect,  265. 

agreement  for,  when  inferred  from  previous  dealings,  271. 
when  parties  bound  by  usage  of  trade  to  charge  and  allow,  270. 
right  to  charge  compound  interest  implied  by  course  of  dealings, 
273,  872. 
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mTEREST— {continued), 

when  knowledge  of  usage  to  charge  presumed)  271. 

(See  Stock-broker;  Usury.) 
when  Broker  may  charge  interest  at  old  rate,  272  n.  2. 

Client  cannot  object  to  charge  of  unlawful  interest,  274. 
usurious  compound  interest  disallowed  although  contract 
good,  274. 

INVESTMENT, 

relation  between  Client  and  Broker  when  stocks  purchased  for, 
189,  190. 

IRELAND, 

Stock-brokers  in.     (See  Dublin.) 

IRREGULARITIES, 

in  proceedings,  when  courts  will  not  set  aside  suspension  for,  105. 

ITEMS.     (See  Account;  Account  Stated.) 

J. 

JOBBER.     (See  London  Stock  Exchange;  Remedies.) 

JOINT  ACCOUNT, 

joint  adventures  in  stocks  by  Broker  and  Client,  306. 

what  considered  evidence  of,  on  purchase  of  stock  for,  315. 

when  parties  to,  liable  for  loss,  316. 

when  accounting  party  can  counterclaim  for  loss,  316  n. 

what  agreement  is   a   partnership   agreement,  319  and   n.,   320 

and  n.  1 . 
when  no  written  assignment  of  stock  necessary,  320. 

worthless  stock  need  not  be  sold,  321  n.  1. 
how  profits  and  losses  divided,  321  n. 
must  be  proof  of  transactions  on,  when,  321  n. 
when  party  not  bound  to  make  known  that  sale  is  upon,  315. 
liability  of  parties  to,  as  partners,  where  bonds  taken  are  stolen 

from  third  party,  319. 
nature  of,  where  information  is  furnished  by  one  and  capital  by 

another,    313. 
when  furnishing  of  information  as  to  future  price  of  stocks,  etc., 

becomes  an  executed  contract,  313. 
when  terminated,  314. 


1402  General  Index. 

[Figures  refer  to  pages.] 

JOINT  ACCOVNT— (continued), 

action  by  parties  to,  for  accounting,  314,  315  n.  2. 

effect  of  sales  made  by  one  party,  315. 

when  no  recovery  liad  against  other  party  without  proof  of  actual 

sale,  315. 
effect  of  agreement  to  divide  profits  where  information  furnished 

by  one  party,  316. 
when  agreement  for,  enforced,  317,  318. 

contract  to  divide  proceeds  of  stock  deposited  with  Broker,  318. 
when  action  to  recover  the  stock  does  not  lie,  318. 
liability  where  stock  is  ordered  to  be  bought  on,  320,  321. 
when  party  cannot  recover  interest  on  profits  and  ignore  balance 

of  account,  322. 
when  account  may  be  closed  by  Broker  as  if  only  one  party  were 

interested,  322. 
when  trust  created,  315  n.  2. 

action  for  accounting  not  sustained,  315  n.  2. 
proofs  in  action  for  accounting,  315  n.  2. 
burden  of  proof  of  performance,  315  n.  2. 
judgment  should  be  against  all  jointly  liable,  315  n.  2. 
what  sufficient  consideration  as  to  division  of  commissions,  314  n. 
when  transactions  in,  not  wagering,  588. 
evidence  to  prove,  321  n. 
when  conversion  on,  321  n. 
liability  of  parties  on  conversion  in,  321  n. 

when  party  to,  not  necessary  party  in  action  for  conversion,  321. 
when  receiver  should  be  appointed,  321. 
by  husband  and  wife,  rights  of  husband,  322  n.  2. 
in  savings-bank,  322  n.  2. 

JOINT  SPECULATION.     (See  Joint  Account.) 

JOINT-STOCK  COMPANIES, 

persons  dealing  in  shares  of,  for  reward,  deemed  Brokers,  956. 

JUDGMENT, 

cannot  direct  sale  in  gross  of  stocks  pledged  for  different  loans,  363. 
how  satisfied  out  of  seat  in  Exchange,  153,  154. 
upon  award,  when  not  restrained,  139. 

JUDGMENT  DEBTOR, 

when  compelled  to  transfer  seat  to  receiver,  150,  151. 
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JUDICIAL  NOTICE, 

when  custom  entitled  to,  446  n. 

JUDICIAL  POWERS, 

when  corporations  cannot  usurp,  134. 

(See  Stock  Exchange.) 

JUDICIAL  SALE, 

purchasers  of  seats  at,  not  recognized  by  Exchange,  152. 
Broker  may  become  purchaser  of  pledged  security  at,  380. 

JURISDICTION, 

of  Mayor  and  Aldermen  of  London  over  Brokers  taken  away,  948  n. 
courts  cannot  be  ousted  of,  by  private  contracts,  84  n.,  139  n.  2. 
when  ousted  by  statute,  143  n. 

(See  Stock  Exchange.) 

JURY, 

when  agency  of  Broker  deemed  a  question  for,  123,  211,  212,  215. 
construction  of  mercantile  expression  in  written  instrument  left 

to,  432. 
not  error  to  instruct  that  Brokers  are  presumed  to  know  usages 

of  their  business,  439. 
intention  of  parties  as  to  whether  contract  is  a  wager,  a  question 

for,  537,  548,  .558,  561,  568,  645. 
the  rule  different  in  Pennsylvania,  538,  565,  568. 
intention  may  be  shown  by  parol  evidence,  607. 
finding  of,  where  letters  of  allotment  were  purchased  for  shares,  222. 
when  authorized  to  consider  usage  in  limiting  Broker's  order  to 

settling-day,  210. 
when  question  as  to  proper  execution  of  orders  by  Broker  left  to, 

224,  225,  304. 
what  is  proper  and  sufficient  care  where  pledged  securities  are 

stolen,  left  to,  242. 
when  usury  a  question  for,  872. 
to  decide  whether  Brokers  should  keep  accounts  giving  names 

of  persons  dealt  with,  214. 
when  error  to  submit  question  of  Broker's  good  faith  to,  218  n.  4. 
Broker's  methods  must  be  comprehended  by,  220. 
question  of  modification  or  waiver  of  Client's  order,  for,  299. 
pledgor  becoming  purchaser  at  his  own  sale,  instruction  to,  377. 
effect  of  full  instruction  as  to  usage,  to,  440. 
note  for  differences,  when  question  of  wager  for,  543  n.  2. 
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JURY — {continued) , 

on  question  of  wagering,  jury  may  consider  customer's  means, 

569  n. 
when  question  of  intent  to  deliver,  for,  569  n. 
instruction  to,  as  to  intent  to  deliver,  595  n.  5. 

K. 

KENTISH  COAST  RAILWAY  SCRIPT, 

when  order  to  buy,  properly  executed  by  Broker,  222. 

KNOWLEDGE.     (See  Usage.) 

L. 

LACHES, 

what  not  considered,  in  suit  against  Broker,  373. 

"LAME  DUCK," 
defined,  982. 

LAW, 

defined,  417. 

effect  of  usage  in  opposition  to  "fixed  rules  of  law,"  416. 

members  of  Exchange  not  bound  by  rules  preventing  recourse 

to,  132. 
expulsion  not  contrary  to,  valid,  138. 

(See  Assumpsit;  Form  of  action;  Remedies.) 

LAW  MERCHANT.     (See  Negotiability.) 

LAW  OF  THE  LAND, 

effect  of,  upon  rules  of  Exchange.     (See  Stock  Exchange.) 

LEDGER, 

to  be  kept  by  Brokers,  944,  951  n. 

LEGAL   REPRESENTATIVES, 

right  of,  to  balance  due  deceased  member,  87,  116,  117,  145. 

LENDER, 

of  stock  entitled  to  dividends,  329. 
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LETTERS  OF  ALLOTMENT.     (See  Jury;  London  Stock  Exchange.) 

LEX  MERCATORIA.     (See  Negotiability.) 

LICENSE, 

in  majority  of  States  which  have  Stock  Exchanges,  Brokers  must 

have,  173-177. 
in  some  States,  without  Exchanges,  Stock-brokers  must  have,  177. 
under  United  States  statutes,  177,  178. 
penalty  for  acting  without,  174,  943  n.,  954. 
tax  upon,  174,  175,  953,  954. 
seat  in  Exchange  said  to  be,  147. 
formerly  required  by  London  Brokers,  949  n. 
Broker  acting  without,  could  not  recover  commissions,  960. 

LIENS  OF  BANKERS  AND  STOCK-BROKERS.     (See  Remedies; 
Stock-brokers;  Stock  Exchange.) 

LIFE  INSURANCE, 

right  of  members  of  Exchange  to  participate  in,  164. 

representatives  of  deceased  members  in,   164-171. 

LIMITATIONS,   STATUTE  OF, 

does  not  run  till  Broker  demands  payment  of  balance  due  him,  236. 
pledgee  cannot  claim  title  under,  when,  264  n.  3,  275  n. 
no  bar  to  action  by  pledgor  or  pledgee,  296,  297. 

LIVERPOOL  STOCK  EXCHANGE, 

what  deemed  reasonable  time  to  deliver  shares  under  rules  of, 
430,  443. 

LOAN  SOCIETIES, 

under  5  &  6  Wm.  IV.,  when  jurisdiction  of  courts  as  to,  ousted, 
143  n. 

LOANS.     (See  Stock-brokers.) 

LONDON  BROKERS.     (See  London  Stock  Exchange.) 

LONDON  BROKERS'  RELIEF  ACT  (1870),  6,  946  n.  1. 
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LONDON  STOCK  EXCHANGE, 

rules  and  regulations  of,  1131  et  seq. 

early  history  of  Stock  Exchanges  in  England,  10. 

origin  and  history  of,  969. 

"The  House,"  971. 

"Jonathan's  Coffee-house,"'  6  n.  2,  971. 

existence  of  Exchange  in  1773,  971. 

card  of  Stock-broker  in  the  seventeenth  century,  6  n.  2. 

when  city's  authority  ended,  3,  6  n.,  941,  950. 

is  a  voluntary  unincorporated  association,  969. 

operations  on,  by  whom  conducted,  982. 

Queen's  laws  paramount  in,  138. 

in  whom  management  of,   vested,  974. 

transactions  upon,  described  by  Romilly,  M.  R.,  1038. 

members  of,   principals  as  between  themselves,  976. 
Account, 

transactions  in  stocks  for  "the  account"  described,  987  et  seq. 
Acts  relating  to  London  Brokers, 

Edward  and  James  I.,  2,  3,  941. 

7  and  8  William  III.  c.  19,  946. 

8  and  9  William  III.,  4. 
57  Geo.  III.  c.  60,  940. 
59  Geo.  III.  c.  49,  946. 

Sir  John  Barnard's  Act,  477. 

regulations  of,  6  Anne,  c.  16,  and  George  I.  and  II.,  5  n.  2,  942  n.  1. 

London  Brokers'  Rehef  Act  (1870),  33  and  34  Vict.  c.  60,  6, 
946  H.  1. 

practical  effect  of  this  statute  considered,  947  et  seq. 

statute  (47  Vict.  c.  3)  abolishing  city's  authority,  950. 
Assignee  in  bankruptcy, 

shares  held  by  Broker  for  Client  do  not  pass  to  broker's,  1002. 

stocks  in  trust  do  not  pass  to,  1002,  1003. 

debentures  held  by  Broker  do  not  pass  to  Client's,  when,  1002  n.  3. 

when  pledgee  has  valid  charge,  1002  n.  3. 
Bond, 

need  not  be  given  by  London  Brokers,  949  n. 

form  of  bond  formerly  required,  378,  944,  959  n.  1. 

what  not  a  breach  of,  957. 

action  upon  contract  made  in  contravention  of  duties  under,  958. 
Book, 

to  be  kept  by  Brokers,  944,  945. 

when  Broker  may  refuse  inspection  of  contract-book,  957. 

when  subject  to  inspection  and  copy,  957,  958. 

action  against  Broker  for  failing  to  keep  books  of  account,  958. 
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LONDON  STOCK  EXCHANGE— {continued.) 
Brokers, 

who  deemed  under  statute  of  Anne,  953  et  seq. 

can  only  charge  for  cost  price  of  articles,  959. 

business  of,  where  conducted,  970  et  seq. 

nature  of  transaction  between,  and  Jobber,  987. 

bought  and  sold  notes,  988  n. 

"ticket"  of  sale  of  shares,  989. 

stocks,  how  paid  for  by,  989  n.  1 . 

sale  of  shares  for  failure  to  give  name,  990. 

analysis  of  transaction  between,  and  Clients,  981-994. 

sales  effected  by,  when  not  members  of  Exchange,  981,  982. 

of  London,  under  city's  control  for  600  years  prior  to  1884,  941. 

Stock-brokers  of  London  now  only  controlled  by  Exchange,  950. 

must  send  note  of  transaction  to  Client,  964  n.  3. 

not  bound  to  continue,  in  absence  of  agreement,  1008  n.  5. 

when  may  recover,  although  in  default,  1010  7i.  2. 

when  not  discharged  by  payment  to  solicitor  of  Client,  466, 467. 

liens  of,  807. 
Calls, 

liability  of  different  parties  for,  considered,  1037.     (See  Calls.) 
Clerks, 

fees  payable  by,  975. 

duties  of,  976,  977. 
Client, 

when  stocks  purchased  become  property  of,  1001. 

when  stock  cannot  be  disposed  of  without  consent  of,  1002. 

relation  of,   to  undisclosed  and   intermediate   purchasers,    1031. 

relation  between  Client  and  Jobber,  1011. 

closing  accounts  by  reason  of  death,  insolvency,  etc.,  of,  1004- 
1008. 
Commissions, 

of  Brokers  regulated,  946. 

amount  stated,   960  7i.  2. 

unlicensed  Broker  formerly  could  not  recover,  960. 
(See  Commissions.) 

Broker  now  entitled  to,  when,  963  et  seq. 

when  entitled  to  part,  964. 

when  not  entitled  to,  967. 

when  Broker  entitled  to,  for  miscellaneous  services,  968,  969. 
Committee  for  General  Purposes, 

powers  and  duties  of,  974,  1131,  1252. 
Court  of  Mayor  and  Aldermen, 

regulations  of,  for  Brokers,  944. 
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LONDON  STOCK  EXCB.ANGE— (continued), 

jurisdiction  of,  over  Brokers,  taken  away,  947-950. 
Dealers, 

on  London  Stock  Exchange,  defined,  976,  994. 

operations  conducted  by,  982,  994. 
Defaulters, 

rules  relating  to,  1187. 

course  followed  in  case  of,  120,  121. 

when  rules  relating  to,  do  not  govern  outside  creditors,  121,  122. 

right  of  outside   creditors  fo  participate   in  property  of,  under 
Bankrupt  Law,  978,  979. 

official  assignee  entitled  to  differences  collected  for,  978-980. 

when  trustee  in  bankruptcy  relieved  from  losing  contracts  of,  124. 
Definitions, 

of  terms  used  on  the  Exchange,  982. 
(See  Definitions.) 
Differences, 

settlements  by  payment  of,  995. 

(See  Differences.) 
Disputes, 

between  members,  how  settled,  993. 
Expulsion, 

causes  for,  1135,  1136. 

where  differences  not  made  good,  223.     (See  Stock  Exchange.) 
False  pretences, 

conviction  of,  in  procuring  shares  to  be  listed,  644. 
Felony, 

removal  of  member  on  conviction  of,  949  n. 
Insolvency, 

what  evidence  of,  1006. 

when  Client  not  liable    for    loss  occasioned  by  Broker's,    466, 
467. 
Jobbers, 

early  history  of,  971,  976. 

operations  conducted  by,  982. 

nature  of  transaction  between  Broker  and,  987. 

liability  of,  to  Broker,  989. 

liabilities  and  duties  of  Jobber  and  Broker  alike,  1031. 

agreement  with  Broker  for  registration  of  shares,  990. 

relation  with  Client,  1011. 

general  liability  of,  to  vendor,  1011. 

bringing  purchaser  and  vendor  together,  999. 

liabihty  of  Client  to,  1027-1031. 

assumpsit  by  Jobber  against  Client  for  price  of  shares,  1028,  1029. 
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LONDON  STOCK  EXCHANGE— (continued), 

nature  and  effect  of  rules  and  usages  upon  contract  of,  etc.,  1013 

et  seq. 
not  bound  to  procure  registration  of  transfer,  1025. 
special   contract  with  Client  guaranteeing  registration,   1026. 
must  pass  name  of  person  legally  compellable  to  take  shares, 

1021-1026. 
liability  of,  for  giving  name  of  infant,  lunatic,  or  married  woman, 
1021-1026. 
for  calls  paid  wh^e  name  of  infant  furnished,  1022. 
when  transferee  is  a  foreigner,  1022. 
when  ceases,  1018  et  seq. 

by     passing    name     of     an     "ultimate 
buyer,"  1020. 
not  liable  for  loss  where  man  of  straw  is  ultimate  purchaser,  1020. 
when  dealings  between,  and  Broker  not  affected  bj^  rules,  228. 
dealing  in  prospective  dividends,  228. 
liability  under  rule,    15.5,   447. 

whether  name  of  married  woman  can  now  be  objected  to,  1021  n.4. 
when  Client  not  entitled  to  have  name  passed  to  his  nominee,  1025. 
when,  cannot  set  off  debt  due  by  Broker,  1025. 
License, 

plea  that  Broker  was  not  duly  licensed,  958. 

formerly  required  by  London  Brokers,  948  n. 

penalty  for  acting  without,  948  n. 

Broker  formerly  could  not  recover  commissions  without  having, 

960. 
Brokers  to  discover  persons  not  haAang,  945. 
not  now  necessary,  950. 
Members, 

nature  of  membership,  974. 

candidates  for  membership,  how  proposed,   975,  1137,  1142. 
admission  fees  and  annual  dues,  975. 
legal   proceedings   between,   when   prohibited,   1152. 
Money, 

transactions  for,  986. 
Oath, 

to  be  taken  by  Brokers,  946,  959  n.  1. 
Official  assignee, 

appointment  of,  974. 
powers  of,  defined,  979,  1193. 

entitled   to  hold  differences  collected  from  members,  979,  980. 
when  not  liable  to  assignee  of  bankrupt  for  differences  paid  to, 
486  et  seq. 

89 
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LONDON  STOCK  EXCHA-SGE— (continued), 

rule  requiring  members  to  pay  money  due  defaulters  to,  not  con- 
trary to  Bankrupt  Law,  123,  124. 
when  to  pay  over  money  to  assignee  in  bankruptcy,  979. 
when  members  have  no  preference  lien  over  outside  creditors, 

120-122. 
effect  of  rules  that  Jobbers  settle  with,  445. 
Jobber  to  account  to  under  rule,  155,  447. 
Option, 

use  of  term,  982. 
Order  to  purchase, 

nature  of  transaction  where  given,  1000. 
how  executed,  987. 

when  purchase  of  letters  of  allotment  a  good  fulfillment  of,  222, 
986. 
Principal, 

when  Broker  not  to  act  as,  945. 
Privity.     (See  Vendor.) 
Royal  Commission, 

of  1877  to  inquire  into  dealings  on  Exchange,  969. 
Royal  Exchange, 

business  of  Brokers  transacted  in,  945,  946,  970,  971 
Rules  and  Regulations  of,  847,  1127,  1152. 

in  relation  to  different  classes  of  stocks,  1159  et  seq. 

considered  those  of  domestic  forum,  121,  122. 

power  of  Exchange  to  make,  977. 

valid  if  not  against  public  policy,  etc.,  977. 

cannot    deprive    creditors    of    property    belonging    to    insolvent 

Broker,  978,  979. 
official  assignee  entitled  to  differences  under  Rule  142,  979. 
Rule  155  as  to  liabilitj'  of  persons  conni\dng  at  failure,  reason- 
able, 447. 
rules  not  binding  which  interfere  with  law  of  the  land,  470  n. 

upon  outsiders,  470  n. 
when   court   will   not   interfere   to   prevent   enforcement  of   con- 
tracts, 977  n.  2. 
effect  of,  upon  principals  and  third  persons,  121,   122,  978. 
rule  giving  members  preference  lien  on  defaulter's  propertj'  not 

illegal,  116,  122. 
when  not  illegal  under  Bankrupt  Act,    121-125.     Tomkins  vs. 

Saffery  distinguished. 
effect  of  rules  that  Jobbers  settle  with  official  assignee,  445. 
reasonableness  of  rule  that  seller  is  responsible  for  genuineness  of 
documents,  445. 
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LONDON  STOCK  EXCHANGE-(con«m«ed), 

reasonableness  of  rule  that  its  members  only  recognized,  446. 
that  decision  of  committee  final,  446. 
Shares.     (See  Stocks.) 
Securities, 

distinguished  as  "current"  and  "non-current,"  994. 
Settling-day, 

rules  as  to,  991,  117S,  1184. 

Broker  no  power  to  continue  account  until,  1008. 
when  Broker  may  summarily  close  account  before,  1004  et  seq. 
order  to  buy  deemed  ended  is  not  executed  by,  210. 
failure  of  Broker  to  deliver  until  after,  235. 
Silver  medal, 

to  be  worn  by  Brokers,  945. 
Suits, 

to  review  proceedings  of  London  Stock  Exchange,  978. 
against  London  Stock  Exchange,  how  begun,  978. 
"Ticket," 

of  sale  of  shares,  989-991,  1163. 
Trader, 

Stock-broker  considered,  293. 
Trading, 

for  the  account,  987. 
Transfer, 

Client  liable  for  neglect  to  make  corrections  in,  1010. 
Jobber  not  bound  to  procure  registration  of,  1024. 
agreement  between  Jobber  and  Broker  for  registration  of,  990. 
Transferee, 

infant  as:  restoring  name  of  responsible  party  to  register,  1034. 
when  Jobber  not  relieved  from  responsibility  by  giving  name  of, 

1021,   1022. 
liabilit}^  of,  to  pay  calls,  1044. 
relation  between,  and  selling  Client,  1036. 
Transferror, 

relation  between  Client  and  ultimate  transferee,  1036. 
not  bound  to  procure  registration,   1043. 
must  account  for  dividends,   1043. 
Usages, 

persons  presumed  to  contract  with  reference  to,  1038. 
when  held  binding,  441. 

(See  Usage.) 
Vendor, 

by  whom  contracts  for  shares  are  made  for,  999. 
when  entitled  to  indemnity  against  calls,  999. 


1412  General  Index. 

[Figures  refer  to  pages.] 

LONDON  STOCK  EXCHA^^GE— (continued), 

deed  of,  executed  in  blank  cannot  be  filled  in  by  Broker,  1008  n.  5. 

general  liability  of  Jobber  to,  1011  et  seq. 

Jobber  liable  to  for  calls  by  giving  name  of  infant,  1021-1023. 
where  name  given  is  of  a  foreigner,  etc.,  1022. 

when  privity  deemed  to  exist  between,  and  intermediate  pur- 
chaser, 753,  755,  1031-103G. 

when  contract  with  ultimate  purchaser  deemed  complete,  1043. 

when  tender  of  deed  to  be  made  by,  1043. 

real  buyer  bound  to  indemnify,  when  discovered,  1044. 

when  not  compelled  to  sign  transfer,  229  n.  2. 

must  deliver  genuine  transfers  and  certificates,  266,  267. 
Wager, 

when  dealings  between  members  not  subject  to  defence  of,  539. 
(See  Remedies;  Stock  Exchange;  Wager;  and  other  titles.) 

"LONG," 

of  stocks,  defined,  200. 

"LONG"  ACCOUNT, 

purchases  for,  205. 

relation  between  Broker  and  Client  on,  356. 
closing  out,  by  Broker  for  want  of  margin,  388. 
where  sale  must  be  made,  388. 

LOSS.     (See  Client;  Stock-broker.) 

LOST  SECURITIES, 

when  Broker  liable  for,  241. 

M. 

MALICE, 

ground  for  mandamus  wliere  corporator  expelled  by  reason  of,  111. 

MAN  OF  STRAW, 

Jobber  not  liable  where  ultimate  purchaser  is,  1020. 

MANDAMUS, 

to  restore  corporator,  origin  of,  110. 

grounds  for  invoking  aid  of,  111. 

will  lie  where  member  is  expelled  without  legal  cause,  109. 

to  reinstate  member  removed  under  illegal  rule,  111. 
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UANDAWUS— (continued) , 

not  granted  for  mere  informality  in  proceedings,  112. 

nor  wliere  member  is  tried  in  due  form  and  according  to 
rules,   111. 
member  must  be  actually  excluded  before  granted,  111,  112. 
when  not   issued   to   compel  court   to  proceed  against  friendly 

society,  143  n. 
refusal  to  compel  member  to  transfer  seat  to  sheriff's  vendee,  151. 
will  issue  to  compel  collection  of  annual  duty  payable  by  Brokers, 

959. 
does  not  lie  where  damages  at  law  are  adequate,  848-85S. 

nor  where  shares  have  a  market  value,  849. 
to  transfer  shares  provided  for  in  England,  formerly  by  statute, 

now  by  rule  of  court,  850,  851. 
will  issue  under  Code  in  Louisiana,  851. 
refused  as  to  stock  of  the  Bank  of  England,  851. 

stock  in  corporations,  853. 
purchaser  of  stock  in  corporation  at  sale  imder  execution,  when, 

and  when  not,  entitled  to,  854,  855  n.  1. 
refused  in  New  York  as  to  railway  shares,  855. 
when  issued  as  to  railway  shares,  856,  857. 
return  to  writ  of,  112. 

may  issue  in   Illinois  though  party  has  other  remedy,  849  n.  2. 
will  not    issue   to    compel    transfer   of  bankrupt's   .shares  to   his 

assignee,  850  n.  1. 
will  not  issue  to  compel  transfer  of  consols  to  a  corporation  and 

individual,  850  n.  1. 
may  be  granted  in  England  by  interlocutory  order,  850  n.  2. 

to  compel   companjr  to  paj'  interest  on  debent- 
ures, 851  /(. 
when  refused  in  England  as  to  railway  shares,  851  n. 
in  New  Jersey,  852  n.,  853  n. 
in  Missouri,  852  n. 

on  ground  that  remedy  at  law  was  adequate,  853  n. 
in  Ohio,  Maine,  and  Nevada,  8.56  ?i.  1. 
not  issued  where  applicant  has  only  equitable  interest,  857  n. 

MARGIN, 

amount  of,  required,  182. 

nature  of  transaction  when  stocks  are  bought  upon,  250-252. 

when  relation  of  pledgor  and  pledgee  created  by,  192,  193. 

effect  of  deposit  of  stocks  as,  194. 

when  stocks  bought  on,  when  become  property'  of  Client,  190. 

right  of  Client  to  take  up  stocks  on,  275. 
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MARGIN— (continued), 

stock  bought  on,  subject  to  orders  of  Client,  197. 

duty  of  Broker  where  margin  is  kept  good,  181. 

Broker  may  exact,  to  meet  fluctuations,  194,  334,  335. 

action  for  converting  stock  deposited  as,  336. 

recovery  of,  by  minor,  where  stock  is  unlawfully  converted,  352. 

recovery  of,  where  Broker  fails  to  sell  as  directed,  300. 

Broker  cannot  be  buyer  and  seller  where  ordered  "to  buy  on,"  375. 

providing  for,  by  special  agreement,  333. 

when  Broker  may  close  transaction  on,  326. 

how  Broker  to  close  out  short  sale  on  failure  of,  329. 

when  Broker  cannot  buy  in  on  exhaustion  of,  332. 

right  of  Broker  to  close  transaction  at  Exchange  for  failure  of, 

359,  361. 
when  Client  to  pay  balance  due,  when  stock  carried  on,  236. 
upon  failure  to  furnish.  Broker  may  sell  on  notice,  335,  336. 
purchase  on  margin,  and  to  cover  short  sale,  difference  between, 

335  n.  2. 
legality  of  usages  to  sell  without  demand  of,  335  n.,  342  n.  2. 
examination  of  Client  before  trial  as  to  demand  of,  337  n.  1. 
when  Client  cannot  object  to  excessive  demand  of,  337  n.  4. 
when  Broker  nuist  draw  on  Client  for,  338  n.  4. 
procedure  on  death  of  Client,  339  n. 
notice  when  sent  to  friend  of  Client,  340  n.  4. 
Board  of  Trade  rules  as  to  notice,  342  n. 
demand  of,  in  Massachusetts,  343  ?i. 
effect  of  waiver  of  demand  of,  344  n. 
effect  of  time  note  for,  346  ?i. 
effect  of  previous  transactions,  346  n. 

non-liability  of  Broker,  although  notice  insufficient,  347  7i. 
question  of  want  of  notice  when  not  raisable,  347  n. 
when  margin  refused,  duty  of  Broker,  350. 
when  second  sale  cannot  be  made  by  Broker,  352. 
sale  by  sub-pledgee  without  notice)  353  n.  1 . 
private  sale  without  notice,  353  n.  1. 
sale  in  good  faith,  353  n.l. 

when  Client  cannot  object  to  want  of  notice,  353  n.  2. 
sale  without  notice,   when,  353  n.  2. 
compulsory  sale  of  stocks  for  failure  to  put  up,  334. 

must  be  upon  notice,  3.35. 

form  and  service  of  notice,  336,  337. 
how  demand  for,  made,  336,  337. 

what  to  contain,  336,  337. 
what  an  insufficient  notice  to  put  up,  340. 
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MARGIN— (continued), 

Clients  to  have  reasonable  time  to  put  up,  340. 

what  constitutes  a  reasonable  time,  340-346. 

notice  of  sale  for  failure  to  comph'  with  demand  for,  347. 
how  served,  348. 

notice  of  time  and  place  of  sale  to  be  given,  348. 

what  deemed  a  reasonable  time,  348  and  n. 

notice  when  served  upon  agent,  349. 

when  sale  authorized  without  notice,  349. 

b}-  means  of  advertisement,  349. 

Broker  not  bound  to  sell  stocks  for  failure  to  increase,  350. 

special  authorit}'  from  Client's  agent  to  sell  without  notice  for 
want  of,  308. 

what  deemed  ratification  of  illegal  sale  for  want  of,  354-356. 

when  injunction  will  not  issue  to  prevent  sale  of  stocks  deposited 
as,  336. 

when  Client  liable  for  losses  by  failure  to  put  up,  308. 

when  Client  bound  by  usage  of  particular  office  to  sell  without 
notice,  307. 

evidence  of  usage  to  put  up  "reasonable,"  when  rejected,  336. 

Broker  may  sell  for  want  of,  upon  reasonable  and  customary  no- 
tice, 342. 

what  deemed  a  waiver  of  notice  to  put  up,  342,  343. 

death  or  insolvency  of  Client,  347  n. 

usage  to  sell  stocks  without  notice  for  want  of,  417,  434  n.  2. 

meaning  of  purchase  of  stocks  on  margin  shown  by  custom,  438. 

suspension  for  failure  to  put  up,  liability  of  Client  to  Broker  for, 
435. 

Broker  not  bound  to  keep  identical  shares  purchased  on,  251,  253. 

may  deliver  other  shares  of  same  description,  251,  253. 

when  Broker  not  liable  to  Client  for  margin  lost,  244. 

speculations  on,  not  considered  wagers,  196. 

the  rale  in  Pennsylvania,  196. 

contracts  for  sale  of  stock,  etc.,  on,  when  not  upheld  in  Penn- 
sylvania, 559. 

Broker  converting  to  his  own  use,  guiltj-  of  embezzlement,  783. 
(See   Pledgor  and   Pledgee;  Stock-brokers.) 

MARKET, 

right  of  Broker  to  sell  in  falling,  299. 

MARKET  VALUE, 

ten  per  cent  margin  to  be  paid  upon  current  value  of  shares,  181. 
(See  Me.vsure  of  Da.mages.) 
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MARRIED  WOMAN, 

whether  Jobber  liable  for  giving  name  of,  as  transferee,  1021  n. 
4,  1023. 

when  Broker  may  hold  bonds  of,  deposited  as  collateral  by  hus- 
band, 743. 

MASSACHUSETTS, 

Stock-jobbing  Act  of,  and  decisions  under,  494. 

MAYOR  AND   ALDERMEN   OF  LONDON, 
jurisdiction  of,  over  Brokers,  378,  942. 

MEASURE  OF  DAMAGES, 

general  rule  in  United  States  in  actions  relating  to  personal  prop- 
erty, 901,  902,  903. 
rule  in  California  fixed  by  statute,  910  ?i.  4. 
the  rule  in  different  States,  912  n.  2. 
in  actions  by  suspended  or  expelled  member,  112. 
for  illegal  sale  of  seats,  126  n. 

for  not  obeying  order  to  transfer  seat  to  owner,  128  n. 
(1.)  In  actions  by  vendee  against  vendor,  901,  902. 

on  guarantee  that  stock  sold  shall  yield  annual  dividends,  904. 
on  subscription  for  shares,   with   indemnity  from  third  person, 

904,  905. 
on  breach  of  contract  to  pay  in  State  stocks,  905. 
in  action  between  Stock-brokers  for  purchase  and  sale  of  railroad 

shares,  905. 
on  guarantee  that  stocks  will  be  worth  a  certain  sum,  905. 
for  not  delivering  stock  where  no  time  specified,  906. 
where  price  of  commodity  has  been  paid,  902,  903,  906. 
rule  in  England,  on  contract  for  sale  of  stock  and  shares,  903,  906. 
against  corporation  refusing  to  issue  certificates  of  shares,  903  n., 

906  n.  4. 
when  vendee  has  option  to  return  stock,  903  n. 
when  stock  has  no  value,  913  n. 
when  worthless  stock  is  fraudulently  sold,  404  n.  1. 

issued,  904  n.  1. 
when  purchase  of  stock  is  induced  by  fraud,  904  n.  1. 
when  a  company  has  not  been  organized  as  agreed,  904  n. 
refuses  to  register  transfer,  907  n. 
issues  new  certificate  on  a  forged  power,  907  n. 
admissibility  of  Stock-broker's  daybook  in  evidence,  907  n. 
when  shares  are  alleged  to  be  fully  paid  up,  907. 
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MEASURE  OF  DAMAGES— (coriiirmed), 

on  covenant  to  pay  in  bank  notes,  or  notes  of  good  men,  907. 
(2.)  Vendor  against  vendee,  908-910. 
where  goods  have  been  deUvered,  908. 
where  not  delivered,  908. 
where  no  price  agreed  on,  908  and  n.  3. 
how  value  of  stock  determined,  908. 
for  non-acceptance  of  railway  shares,  908. 
how  measure  of  damages  ascertained,  909. 
the  rule  generally,  909. 

methods  by  which  vendor  may  indemnify  himself,  909. 
where  vendor  may  elect  to  sell  and  charge  vendee  with  differ- 
ence, 909,  910  and  n.  1,  2. 
when  Broker's  charges  and  expenses  may  be  recovered,  910. 
on  option  to  sell  purchased  stock,  910  n.  3. 
against  company  for  refusing  to  register  transfer,  910  n.  3. 
(3.)  Conversion  of  personal  'property,  910. 
general  rule  as  to,  910  and  n. 
where  special  damage  sustained,  910. 
former  rule  in  United  States  when  property   fluctuates  in  value, 

910,  911. 
action  by  pledgor  against  pledgee  for  conversion  of  pledge,  910  ?i.  4. 
of  bonds,  checks,  etc.,  910  n.  1. 
when  bonds  have  no  market  value,  911  n. 

Broker   wrongfully   closes   account,   911  n. 
(4.)  Refusal  to  return  borrowed  stock,  912. 
by  borrower,  pledgee,  etc.,  912. 
when  refusal  constitutes  a  conversion  and  measure  of  damages 

thereon,  912,  913. 
when  market  value  given  at  time  stock  should  have  been  returned, 

912. 
when  the  highest  price  intermediate  that  time  and  suit,  912. 
when  pledgor  may  recover  enhanced  value  of  stock,  913. 
for  failure  to  return  borrowed  bank  stock  on  demand,  913. 
where  owner  has  been  deprived  of  special  use  of  property,  913. 
failure  to  replace  borrowed  stock,  rule  in  Pennsylvania,  913. 
rule  in  England  for  failure  to  return  stock  lent,  913. 
on  bond  conditioned  to  replace  stock  six  months  after  date,  914. 

on  a  given  day,  915. 
for  non-delivery  of  railway  shares  pursuant  to  contract,  915  n.  3. 
for  detention  of  scrip  shares  where  same  is  delivered  up  before 

verdict,   915. 
as  to  allegations  in  complaint,  912  n.  2. 
distinction  between  stock  and  goods,  912  n.  4. 
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MEASURE  OF  DAMAGES— {continued), 

measure  of  damages  in  Ohio,  912  n.  4. 
against  bank  with  whom  wrongful  deposit  made,  914. 
remoteness  of  damage,  915  n. 
(5.)  Between  Clients  and  Stock-brokers,  916-940. 
against  Stock-brokers  for  failure  to  buy  as  per  instructions,  235, 

916  and  n.  2. 
the  rule  as  laid  down  by  Story,  916. 
when  Client  can  only  recover  actual  loss  sustained,  916. 
when  only  entitled  to  nominal  damages,  323  n.  3,  917,  918. 
when  Client  can  recover  profits  for  failure  to  buy  stocks  to  cover 

"short  sale,"  917. 
when  he  cannot  recover  market  price  of  gold  on  short  sale,  917, 

918. 
recovery  of  actual    loss  where  agents  do  business  as  a  clearing 

house  between  Gold-brokers,  918. 
Broker  closing  short  sale  without  notice,  326  and  n. 
disregarding  Lehman's  Act,  488?i.  1. 
(6.)  Client  against  Broker  for  failure  to  sell  stocks,  919-921. 

recovery  of  actual  loss  sustained  where  Client  is  "long"  of  stock, 

920. 
rule  where  Broker  is  unable  to  make  sale,  919. 
when  he  may  sell  at  different  price,  919. 
order  to  sell  gold  when  Broker  fails  to  sell  hoping  to  procure 

higher  price,  920. 
neglect  of  Broker  to  sell  "stocks"  short,  920. 
on  illegal  transfer,  market  value  at  time  of  transfer  recoverable, 

298. 
(7.)  For  conversion  of  securities  by  Stock-brokers,  191,  921. 

the  former  rule  to  give  highest  price  between  conversion  and 

trial,  921. 
the  rule  in  New  York  abandoned,  921  et  seq. 
•   theory  of  old  rule  stated,  922,  923. 
the  rule  in  England,  922  ?i.  1. 
what  Client  entitled  to  on  conversion  of  securities,  233,  922,  923, 

924,  926  n. 
conversion  where  Client's  account  is  guaranteed  by  third  party 

who  withdraws  guarantee,  925. 
Brokers  may  settle  at  price   which   will  be  adopted   as   proper 

measure  of  damages,  927  n.  1 . 
against  Broker  for  hypothecating  Client's  stock,  290  ?i.  2,  926  n.  1. 
where  plaintiff  waives  tort  and  sues  in  assumpsit,  927  n.  1. 
rule  in  Pennsylvania  where  trustee  refuses  to  account  for  stock, 

928. 
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MEASURE  OF  DAMAGES— (continued), 

where  bank  stock  has  been  wrongfully  withheld,  effect  of  pay- 
ment, etc.,  of  consideration,  928,  929. 
rule  held  only  to  apply  to  trusts,  929. 
rule  stated  in  North  vs.  Phillips,  929. 
"highest  value"  rule  in  California,  929. 
when  highest    value   recovered  for  conversion  of  mining  stock, 

930. 
theory  upon  which  damages  are  awarded,  930. 
rule  where  stock  is  held  for  investment,  931. 
exceptions  to  rule  in  Baker  vs.  Drake  as  to  speculative  trans- 
actions, 931. 
stocks  held  for  investment  not  included  in  exception,  932. 
where  Broker  realizes  a  profit  from  his  wrong-doing,  933. 
reasonable  time,  what  considered,  235,  934,  93.5. 

question  as  to  what  constitutes,  left  to  the  jury,  934. 
ten  days  held  to  be,  935. 
evidence  of  what  is  a  "reasonable  time,"  934  n.  3. 
what  is  a  reasonable  time  is  a  question  of  law,  926  n.  1. 
when  Broker  may  counterclaim  for  deficiency,  233,  234. 
when  Broker  improperly  closes  a  continuation  account,  1008. 
replacing  stock  not  a  condition  precedent,  926  n. 
rule  applicable  to  contracts  as  well  as  torts,  926  n. 
loss  of  dividends  recoverable  as  part  of  damages,  927  n.  I. 
what  mitigates  the  damage,  927  n.  1,  934  n.  3. 
rule  of  Baker  vs.  Drake  sanctioned  by  U.  S.  Supreme  Court,  927. 
(8.)  Market  value,  936. 

question  as  to,  left  to  jury,  936. 

how  arrived  at  by  jury,  936. 

as  to  price  of  gold,  936. 

when  proved  by  current  prices  in  file  of  newspapers,  937. 

Broker  may  recoup,  etc.,  in  action  against  him  for  conversion, 

938. 
nominal  damages  only  recoverable,  when  no  evidence  of,  937. 
when  only  nominal  damages  recoverable,  when  stock  not  issued, 
938. 
(9.)  Measure  in  actions  by  Stock-broker  agaiyist  Client,  938. 
implied  contract  to  indemnify  innocent  agent  for  loss,  938. 
principle  applied  to  Stock-brokers,  938. 

on  refusal  of  Client  to  accept  transfer  of  stock  ordered  to  be  pur- 
chased, 939. 
recovering  money,  etc.,  paid  by  Brokers  under  rules  of  Exchange, 

939  and  n.  3. 
when  Broker  not  entitled  to  any  damages,  335  n.  1, 
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MEDAL, 

silver,  worn  by  London  Brokers,  945. 

MPMRPRS  ) 

MEMBERSHIP  (  ^^^^  Londox  Stock  Exchange;  Stock  Exchange. 

MINING  STOCKS.     (See  Stocks.) 

MINOR, 

recovery  by,  or  margins  deposited  with  Broker,  352. 
(See  Infant;  Margin.) 

MISAPPROPRIATION, 

liability  of  corporation  for  collateral  taken  by  officers,  242. 
(See  Stock-broker.) 

MISBEHAVIOR, 

punishment  of  Broker  for  failing  to  keep  books,  etc.,  958. 

MISDEMEANOR, 

to  circulate  false  news  to  depreciate  or  advance  stocks,  etc.,  in 
New  York,  625-627. 

MISTAKE, 

liability  of  Client  for  giving  wrong  order,  225. 

where   Broker  misdescribes  shares,   226. 

MITIGATION  OF  DAMAGES, 

when  wrongful  sale  of  seat  by  Exchange  not  the  subject  of,  126, 
128. 

MONEY, 

transactions  for,  986. 

when  members  have  no  preference  lien  to  money  paid  to  assignee, 

120,  121. 
when  rule  requiring  payment  of,  to  official  assignee  legal,  123,  124. 
(See  Interest;  Usury.) 

MONEY  HAD  AND  RECEIVED, 
action  for.     (See  Remedies.) 

MUNICIPAL  BONDS.     (See  Negotiability.) 

MUTUAL  TRUST  COMPANY  IN  NEW  YORK,  17. 
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N. 


NAME-DAY, 

defined, 988. 


NAMES, 

Jobber  to  give,  to  Broker,  988. 
sale  of  shares  for  failure  to  give,  990. 
objection  to,  by  Broker,  990. 

Client  liable  for  neglect  to  correct,  in  transfer,  1010. 
forging  names,  etc.,  in  New  York  to  advance  or  depreciate  price 
of  stocks  punishable,  625. 

NEGLIGENCE, 

when  pledgee  not  liable  for,  in  failing  to  sell  stock,  190. 
when  evidence  fails  to  show,  in  action  against  Broker,  244. 
liability  of  Broker  for  collateral  lost  by,  243. 

NEGOTIABILITY, 

Negotiable  securities  dealt  in  on  Stock  Exchange, 
United  States  Bonds,  649. 

decisions  affecting,  649,  650. 
United  States  gold  certificates,  650. 

decision  affecting,  650  n.  1 . 
certificates  of  deposit  of  silver  bullion,  650. 

in  an  early  case  held  not  negotiable,  650. 

quoere,  whether  negotiable  under  Neg.  Ins.  Law  and  Ex- 
change usages,  650. 
Bonds  of  foreign  governments,  650. 

Prussian  bonds,  650. 

Spanish  bonds,  650  n.  4. 

Russian  and  Hungarian  bonds,  fully  paid,  650  n.  4. 

Egyptian  bonds  unified,  650  n.  4. 

Egyptian  preference  Government  bonds,  650  n.  4. 

New  South  Wales  bonds,  650  n.  4. 

French  bonds,  650  n.  4. 

Russian  bonds,  650  n.  4. 

mortgage  bonds  of  Buenos  Ayres  Land  Mortgage  Bank, 
650  n.  4. 

American  railroad  bonds  negotiable  in  England,  650  n.  4., 
669. 
bonds  as  a  class,  651. 

made  negotiable  by  statute,  651. 
English  Exchequer  bills,  6.37  /?.  3. 
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NEGOTIABILITY— (con^mwed), 

scrip  of  foreign  governments,  651. 

not  negotiable  when  not  passed  as 
money,  651  n.  4. 
municipal  bonds,  651. 
state  bonds,  651. 
county  bonds,  651. 
city  bonds,  651. 

when  not  negotiable,  651  n.  8. 
village  bonds,  652. 
railroad  bonds,  652. 

decisions  as  to,  652  w.  2. 
exceptions  to  negotiability,  652  n.  2. 
coupons,  652  et  seq. 

as  affected  by  Statute  of  Limitations,  653,  654. 
when  not  negotiable,  652,  655. 
interest  on,  655. 

are  liens  although  detached,  655. 
debenture  bonds  to  bearer,  655. 

usage  as  to,  655,  663  n.,  669. 
negotiability   of,   judicially   noticed,   656,   669. 
share  warrants  to  bearer,  656. 

for  fully  paid  up  shares,  656  n.  2. 
certificates  of  stock  in  certain  cases,  656,  701  et  seq. 
Origin  and  nature  of,  656,  660,  661. 
"choses  in  action"  defined,  656,  657. 
suit  by  assignee  upon,  657  n.  2. 
word  "negotiable"  defined,  659. 
negotiable  instruments  defined,  660andn.  1. 
How  negotiability  may  he  established,  662. 
the  lex  mercatoria,  662,  663  et  seq. 

doctrine  of  Crouch  vs.  Cre'dit  Fancier  overnded, 
663  n.  2. 
of  East  India  bonds,  666. 
of  scrip  certificates  payable  in  bonds,  established  by  usage,  667, 

668. 
effect  of  usage  of  Stock-brokers  upon,  669  et  seq. 
by  estoppel,  669,  670. 

when  usage  cannot  establish  negotiability,  670. 
transferee  must  take  bona  fide  and  for  value,  670,  671. 
effect  of  negligence,  671. 

notice,  671. 
stolen  negotiable  instrument,  671. 
effect  of  custom  in  Massachusetts,  673. 
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NEGOTIABILITY— (con/inwed), 

effect  of  custom  in  Baltimore,  674. 
use  of  word  "'certification,"  673  et  seq. 
negotiable  instruments  in  different  States,  674  et  seq. 
Requisite  elements  of,  675  et  seq. 

when  owner  cannot  recover  from  innocent  pledgee,  277,  278. 
States  which  have  adopted  Negotiable  Instruments  Law,  675  n.  2. 
English  Bills  of  Exchange  Act  confined  to  notes,  675  n.  2. 
larger  scope  of  Negotiable  Instruments  Law,  676  n. 
Results  of  negotiability  considered,  678-697. 
purchasers  in  good  faith,  etc.,  679. 
before  maturity,  687. 
for  value,  690. 
principle  as  applied  to  Stock-brokers,  693. 
negotiability  of  railroad  bonds,  696. 
Non-negotiability,  697. 

enumeration   of  non-negotiable   instruments  dealt  in  on  Stock 
Exchange,  650-656. 
foreign  bonds  to  which  coupon  sheets  attached,  650  n.  4. 
foreign    instruments    when    not   negotiable    where    made, 

650  71.  4. 

bonds  not  possessing  elements  of  negotiability,  65L 
scrip  of  foreign  governments  when  not  passing  as  money, 

651  n.  4. 

city  bonds  when  transferrable  only  at  office,  and  payee 

named,  651  n.  8. 
railroad  bonds  in  certain  cases,  650  n.  2,  4. 
coupons  in  certain  cases,  652,  655. 
certificates  of  stock,  656. 
dividend  warrants,  656. 
doctrine  of,  stated,  697-700. 

right  of  assignee   of   pledgee,   on   pledge  of  non-negotiable   in- 
instrument,  354  n. 
Negotiability  as  applied  to  stock-certificates,  700-725. 
not  technically  negotiable,  700. 
negotiability  of,  with  assignment  and  blank  powers  of  attorney, 

268,   701. 
how  purchaser  becomes  owner  of  shares,  268. 
when  usage  of  Stock  Exchange  n^aking  certificates  negotiable  re- 
jected, 703,  704. 
rights  of  bona  fide  holder,  706-708. 
when  true  owner  cannot  be  deprived  of  certificate,  708. 
certificates  containing  words  "in  trust,"  etc.,  712. 
purchasers  from  executors,  etc.,  713  et  seq. 


1424  General  Index. 

[Figures  refer  to  pages.] 

NEGOTIABILITY— (con<wMed), 

when  bona  fide  purchaser  may  hold  stock  by  reason  of  owner's 

carelessness,  etc.,  719-725. 
Negotiable  Instruments  Law  not  applicable  to,  700. 
observations  of  Andrews,  J.,  in  F{^nox  vs.  Eden  Musee  Co.,  702  n. 
effect  of  change  of  language,  702  ?i. 
Forged  transfers  of  stock,  etc., 

rights  of  innocent  purchasers  of,  267  n.  2. 

general  subject  considered,  72.5-7-13. 

lost  and  stolen  certificates  of  stock,  remedies  of  o^vners,  729. 

position  of  bona  fide  holder  of  certificate  issued   for  one   with 

forged  transfer,  733. 
fraudulent  or  over  issue  of  stock,  738. 
when  seller  liable  under  rules,  445. 
effect  of  "certification"  of  transfer,  732. 

of  Stock-broker  "demanding  to  act,"'  733. 
remedy  of  corporation  against  presenter  of  forged  transfer,  738. 

NEGOTIABLE  PAPER, 

when  principle  of  commercial  law  as  to,  not  defeated  by  custom 
of  Brokers,  456. 

NEVADA, 

construction  of  statute  as  to  rule  of  interest  in,  272,  273. 

NEW  YORK, 

statute  of,  against  Stock-jobbing,  488. 
repeal  of,  492. 

(See  Stock-jobbing;  Wager.) 

NEW  YORK   GOLD   EXCHANGE, 

rules  of,  binding  upon  members,  428  n.  3. 

NEW  YORK  PRODUCE  EXCHANGE, 

power  of  Arbitration  Committee,  138,  139. 

NEW  YORK  STOCK  EXCHANGE, 
constitution  of,  10,  1064  et  seq. 
early  history  of,  11. 

personal  property  of,  in  whom  vested,  33. 
real  property  of,  in  whom  vested,  35. 
division  of  property  on  dissolution  of,  55,  56. 
how  dissolved,  53-56. 
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NEW  YORK  STOCK  EXCHANGE- (continued), 

qualification  of  members,   144  n. 

vote  necessary  to  admit  members,  144  n. 

seats  in,  how  transferred,   144  n. 

disposition  of  seat  upon  death  of  member,  145  n. 

suspension  of  members  under  rules  of,  115  n. 

rules  as  to  transactions  on,  183. 

Broker  not   compelled   to  accept  different  principal  from  one 
contracting,    184. 

right  to  acquire  real  estate,  36-38. 

actions  by  or  against,  40-47. 

against  associates  of.  46,  52,  53. 

disputed  claims,  how  decided,  184. 

no  power  over  extraneous  differences  between  members,  143. 

resolutions  adopted  by  governing  committee  of,  1120. 

what  it  is,  14. 

limitation  in  membership  of,  14,  1086. 

object  of,  14,  20. 

application  for,  and  qualifications  for,  membership  in,  14. 
(1.)  Constitution, 

when  appeal  by  members  to  courts  justified,  104,  105. 

has  force  of  law  as  between  members,  117. 

not  binding  unless  personally  assented  to,  59. 

provision  giving  preference  lien  to  members  upon  defaulter's  seat 
legal,  117. 

effect  of  clause  preventing  members  applying  for  injunction,  136, 
137. 

expulsion  for  "obvious  fraud,"  when  illegal,  127. 

when  members  not  voting  for  amendment  to,  bound  by,  167. 

effect  of  signature  by  member  to,  34. 

elected  member  must  sign  and  abide  by,  58. 
(2.)  Miscellaneous  matters, 

form  of  "call,"   "put,"  and   "straddle"  used  on,  203  n.  4,  5, 
204  n.  1. 

when  sale  at,  of  stocks,  on  failure  to  put  up  margin,  not  good,  359. 

when  sale  may  be  made  by  special  agreement,  360. 

sale  at,  must  be  openly  made,  362. 

pledgee  not  authorized  to  put  stock  up  secretly,  362. 

sale  at,  to  close  speculative  account,  when  proper,  363. 

business  on,  may  be  transacted  by  substitute,  391. 

custom  among  Brokers  to  transfer  stocks  into  their  own  names 
valid,  224. 

nature  and  liability  of  seats  of  members,  etc.     (See  Stock  Ex- 
change.) 
90 
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NEW  YORK  STOCK  EXCHANGE— (continued), 

voluntary  payment  of  money  by  member,  when  not  recovered 

back,  139  and  n.  2. 
(3.)  Arbitration  Committee, 
its  importance  and  powers  considered,  77-79. 
members  must  exhaust  their  remedies  before,  80. 
jurisdiction  of,  not  revolved  by  consent  of  member,  79. 

when  not  revoked  by  member's  death,  117. 
when  expulsions  by,  not  interfered  with,  105. 
effect  of  contract  of  Broker  with  Client  to  refuse  to  appear  before, 

103. 
when  decision  of,  final,  117. 

judicial  power  cannot  be  conferred  upon,  by  rules,  129. 
effect  of  clause  in  Constitution  to  submit  claim  to,  135. 
when  resignation  of  member  revokes  power  of,  135. 
when  member  bound  by  decision  of,  138. 
members  bound  where  evidence  received  by,  without  objection, 

139. 
fear  of  decisions  of,  not  duress,  139  and  n. 
exceeding  scope  of  submission,  award  defective,  140. 
when  member  not  bound  by  rehearing  before,  105. 
waiver  of  irregularities  before,  139. 
proceedings    of,  annulled   where  discretion    as  to  adjournment 

abused,  139. 
no  power  over  subjects  relating  to  extraneous  matters,  141-143. 
when  rules  of,  binding  upon  third  persons,  435. 

(See  Stock-broker;  Stock  Exchange,  etc.) 

NEWSPAPER, 

sale  of  stocks  pledged  by  means  of  advertisement  in,  349. 

NON-CURRENT  SECURITIES,  994. 

NON-NEGOTIABLE  INSTRUMENTS.     (See  Negotiability.) 

NONSUIT, 

when  Broker  nonsuited  in  action  against  Client,  236. 

NOTE, 

giving  of,  when  not  a  ratification  of  illegal  acts  of  Broker,  375. 
given  for  differences,  when  question  of  wager  for  jury,  543  n.  2. 
when  question  of  wager  involved,  547  n.  1,  548  n.  2,  550,  552  n.  5, 

569  n.  2. 
for  differences,  recoverable  when,  594,  647. 


Geueral  ludex.  1427 

[Figures  refer  to  pages.] 

NOTE — (continued), 

when  introduced  into  England,  661. 

NOTE-BROKER, 

liability  of  selling   Broker  to,   for  proceeds  of  worthless  note, 
267  n.  2. 

NOTICE  OF  PURCHASE  OR  SALE, 

sent  to  Client  by  Broker  on  execution  of  order,  213,  992. 
failure  to  give,  precludes  recovery  of  commissions,  214. 

raises   what   presumption   against   him,   214. 
essentials  of,  213. 
Broker's  duty  to  gi^'e,  213. 
Broker  estopped  from  denying  truth  of,  214. 

fraudulent  in  reporting  fictitious  transactions,  214. 

NOTICE  OF  SALE,  ETC., 

for  want  of  margin,  etc.     (See  Margin;  Stock-broker.) 

0. 

OATH, 

taken  by  London  Brokers  on  admission,  243,  946. 

OBJECT, 

of  New  York  Stock  Exchange,  14,  20. 

"OBVIOUS  FRAUD," 

when  expulsion  from  Exchange  for,  illegal,  127. 

OFFERS, 

on  Exchange,  when  considered  binding,  183. 

OFFICIAL  ASSIGNEE.     (See  London  Stock  Exchange.) 

OIL, 

when  contract  for  delivery  of,  not  a  wager,  547,  548. 

OMNIUM, 

jobbing  in,  within  Sir  John  Barnard's  Act,  480. 

OPEN  BOARD  OF  STOCK-BROKERS,  THE,  20,  21. 

consolidation  of,  with  New  York  Stock  Exchange,  20,  1086. 
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OPTION, 

defined,  203,  601. 

use  of  term  on  London  Exchange,  982. 

legality  of,  602  et   seq. 

not  prima  facie  gambling  contracts,  646. 

(See  Wagehs.) 
to  repurchase  stock  sold,  311-313,  459. 

(See  Special  Contract.) 
difference  between   (when  seller  owns  stock)  and  "short  sale," 

323  n.  3. 
death  of  promisor  while  contract  is  executory,  329  n.  3,  387. 
gambling  contracts  when  differences  only  settled,  538. 

ORAL  EVIDENCE.     (See  Evidence.) 
ORDER.     (See  Stop  Order.) 

ORDER  TO  PURCH.\SE,  /  .g     Stock-broker) 
ORDER  TO  SELL.  j  ^^^^  bTocK-BROKER.) 

ORDINARY  CARE, 

when  pledgee  or  Broker  liable  for  want  of,  190,  241. 

OVER-ISSUE  of  stock.     (See  Negotiability.) 

OWNERSHIP, 

when  stocks  become  Client's  property,  1000,  1001. 

P. 

PARI  DELICTO, 

party  to  illegal  transaction  cannot  recover  money  paid,  258. 

PARI  PASSU, 

when  principle  of,  to  be  followed  in  satisfying  loan  upon  stocks, 
291. 

PARIS  BOURSE, 

origin  of,  considered,  8  n.  3. 
rules  and  regulations  of,  1221. 
history  of,  1045. 
nature  of  transactions  on,  1059. 
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PARIS  BOURSE— (coM/mwerf), 

speculations  of  Law,  1046. 

suppression  of,  by  arret  de  conseil,  1046. 

object  of  the  Caisse  Commune,  10.51. 

transactions  on,  similar  to   London  Exchange,  1059. 

description  of  securities  dealt  in,  10.59. 
Ageyits  de  change,  104S. 

their  number  and  legal  status,  1046,  1048  et  seq. 

cauHonment,  or  guarantee  paid  by,  10.50. 

speculations  at  other  places  forbidden  to,   1049. 
Chambre  Syndicate, 

origin  and  powers  of,  1048  et  seq. 

appeal  from  decision  of,  to  Tribunal  de  Commerce,  1051. 
Coullisiers,    The, 

nature  and  history  of,  10.54  et  seq. 

PAROL  CONTRACT.     (See  Statute  of  Frauds.) 
PAROL  EVIDENCE.     (See  Evidence.) 

PARTNERS, 

members  of  Stock  Exchange  not,  144. 
when  check  of,  not  notice  of  partnership  property,  322. 
Brokers  not  put  upon  inquiry  by  reason  of  check  of,  322. 
when  joint  speculators  become,   319  ii.  1. 
transactions  in  stocks  between,  311  n.  3,  321  n.  322. 

PARTNERSHIP, 

Stock  Exchange  not  coasidered  a,  21,  28. 

when  board  member  of  insolvent  firm  may  be  suspended,  81. 
liabilit}'  of  members  of,  for  conversion  of  securities,  243. 
misappropriation  of  securities  by  member  of,  243. 

PATENT, 

may  be  reached  by  creditor's  bill,  162  n. 

PAWNEE.     (See  Pledgor  and  Pledgee.) 

PAYMENT, 

voluntary,  by  Brokers,  when  not  recovered,  139  and  n.  2. 

PENALTY, 

action  for,  against   Broker  acting  without  license,  943  n.,  946, 
9.51  n.,  948  n.  1.,  954. 
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PENNSYLVANIA, 

statute  of,  against  Stock-jobbing  repealed,  500. 

decisions  under  statute,  500  n.  3. 

occupation  of  Stock-broker  in,  regulated,  174  and  n. 

penalty  for  acting  without  license  in,  174. 

decisions  in,  on  subject  of  "wagering"  contracts,  556  et  seq. 

"short"  sales  of  stock,  when  valid  in,  569. 

when  declared  illegal,  564. 
contracts  for  purchase  of  stock  on  margin  declared  illegal,  562. 
North  vs.  Phillips  criticised,  196,  197,  562. 

PERJURY, 

member  of  Exchange  may  be  expelled  for,  74. 

PETITE  BOURSE.     (See  Paris  Bourse.) 

PHILADELPHIA  STOCK  EXCHANGE, 
early  history  of,  11. 
an  unincorporated  association,   15. 
anomalous  nature  of,  21. 

no  jurisdiction  over  matters  disconnected  with  organization,  131. 
force  of  constitution  and  by-laws,   117. 
suits  against,  how  brought,  47,  48. 
rule  as  to  reinstatement  of  suspended  members,  92. 
seat  in,  defined,  147. 

rule  giving  members  lien  upon  seats  in,  legal,  116-118. 
claims  on  seat  of  deceased  member,  by  whom  passed  upon,  148, 

149. 
seat  in,  not  considered  property,  148. 

not  subject  to  attachment  or  execution,  147. 

not  within  act  providing  for  attachments  on  judgments, 

148. 
vendee  by  sheriff's  sale  cannot  acquire  title  to,  147,  148. 
when  Chent  bound  by  usage  of,  to  close  out  securities  on  "call" 

loans  without  notice,  436. 
Gratuity  Fund,  right  of  representatives  of  suspended  members 
in,  93,  166,  167,  168. 

(See  Stock  Exchange.) 

PLACE, 

of  sale  for  want  of  margins.     (See  Margins.) 


PLEADING  I  ^^^^  Remedies.) 
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PLEDGE.     (See  Hypothecation;  Pledgor  and  Pledgee.) 

PLEDGOR  AND  PLEDGEE, 
The  fledge, 
of  stocks  considered,  251,  252. 

railway  bond  with  interest-coupons  .subject  of,  265. 
profits   of,   265  n.  \. 

by  husband  of  wife's  bond  with  Broker,  effect  of,  743. 
to  be  restored  upon  payment  of  debt,  242,  275  n.  1. 
when  stock  purchased  on  margin  may  be  pledged  by  Broker,  254 

257. 
stock   delivered   to   Broker  with   instructions   to  sell  cannot  be 

pledged,  257. 
title  to  purchaser  in  good  faith  and  without  notice,  295. 
sheriff  may  take  property  from  pledgee  subject  to  pledge,  260  n.  1. 
increase  of  pledged  property  likewise  pledged,  265. 

not  to  be  applied  to  reduce  debt  till 
default,  265. 
The  pledgor, 
when  Client  becomes,  in  stock  transaction,  1S9,  190,  192,  193, 

251,  987. 
when  by  deposit  of  stocks  as  margin,  194. 

right  of,  to  stocks  upon  payment  of  price,  etc.,  264,  275  n.  1. 
when  remedy  against  pledgee  lost,  260. 
liabiUty  of,  for  debt  where  pledge  is  lost,  etc.,  242. 
right  of,  to  vote  upon  stock,  247-249. 

(See  Client;  Stock-broker.) 
legal  title  remains  in,  264  n.  3. 

right  of,  in  action  by  pledgee  against  corporation,  275  n. 
when  must  tender  or  pay  debt,  on  demanding  stock,  276  n.  3. 
when  cannot  recover  fraudulently  pledged  bonds,  277. 
may  ratify  wrongful  pledge,  280. 
respective  rights  of  sub-brokers  and  of  Client,  281. 
tender  by   pledgor    before    recoverv   from    bona  fide   purchaser, 

284. 
when  cannot  recover  from  sub-pledgee,  295  n.  2. 
when  pledgor  may  redeem,  295,  296. 
representative  of,  may  redeem,  296. 
may  ask  equity's  aid  to  ascertain  debt,  296. 
statute  of  limitations  no  bar  to  redemption  action,  296. 

action  for  conversion,  296  n.  3. 
when  conversion  of  pledge  committed,  296  n.  3. 
outside  Broker  whether  bound  by  rules,  qncere,  381  n. 
ratification  by  pledgor  of  illegal  sale,  382  n. 
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PLEDGOR  AND  PLEDGEE— {continued), 
The  pledgee, 

when  cannot  acquire  title  by  statute  of  limitations,  275  n. 

when  he  has  exchisive  right  to  recover  excess  paid  to  redeem 
stock,    277. 

rights  of  pledgor's  assignee  as  against  pledgee,  292  n. 

what  amounts  to  a  preference  by  Broker,  273  n.  3. 

rights  of  executors  as  against,  294  n.  1. 

when  may  call  on  pledgor  to  redeem,  296. 

when  sale  by,  invahd,  337  n.  4,  381  n. 

rights  of  assignee  of,  354. 

when  pledgee  may  himself  buy,  381. 

when  pledgee  must  return  identical  shares  pledged,  451  n.  3. 

when  Broker  held  to  be,  180,  189,  191,  192,  193,  196,  197,  251. 

when  on  speculative  transactions,  192,  205,  987. 

basis  of  contrary  theory  stated,  112. 

Broker  may  use  stocks  pledged,  250. 

when  parol  evidence  of  custom  for  pledgee  to  use  stocks  not 
admissible,   259  n.  1. 

right  of,  to  part  with  stock  under  special  agreement,  259  n.  1. 

authority  of,  to  collect  interest,  etc.,  265. 

when  dividends,  etc.,  recoverable  from  pledgor,  265. 

may  transfer  securities  pledged  into  his  own  name,  245  n.  3, 
265. 

liabilities  of,  on  transferring  stock  into  his  own  name,  265. 

when  to  return  identical  stocks  pledged,  260,  264. 

pledge  of   "consolidated"   not   made   good   by   restoring   "con- 
verted" stock,  264. 

when  indemnified  where  pledge  lost,  242. 

when  remedy  against,  lost,  260. 

right  of,  to  vote  on  collaterals  pledged,  247-250. 

rights  of,  not  impaired  by  bankruptcy  of  pledgor,  351. 

when  Client  held  to  be,  180  n. 

when  Broker  not,  in  Ma.ssachusetts,  194,  195. 

general  duties  of,  when  notes  and  stock  pledged,  260  n.  2. 

may  retain  pledge  till  debt  discharged,  264  n.  3. 

cannot  claim  adversely,  264  n.  1 . 
Hypothecation  and  rehypothecation, 

by  Stock-brokers  of  securities,  object  of,  187. 

when  custom  to  hypothecate  illegal,  449,  450,  451  n.  3. 

right  of  Broker  to  hypothecate  securities,  250  et  seq. 

special  power  to  repledge,  effect  of,  259  ?i. 

when  usage  of  Brokers  to  hypothecate  shares  upheld,  434. 

custom  of  to  hypothecate  collaterals,  when  rejected,  448. 
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PLEDGOR  AND  PLEDGEE— (con^mwed), 

when  Client  not  entitled  to  follow  stock  hypothecated  by  Broker, 
290. 

measure  of  damage  in  action  against  Broker  for,  290  n.  1. 

marshalling  assets  realized  from  stocks  hypothecated,  290  n.  1. 

right  to  repledge  did  not  exist  at  common  law,  252  n.  1 . 
sanctioned   by   usage,   2.52  n.l. 
securities  en  bloc  with  other  customers,  252  n.  1 . 
for  a  sum  greater  than  he  owes  Clients,  258  n.  1. 

Broker  must  restore  pledged  .securities  on  repayment,  2.57,  259  n. 

when  Client  entitled  to  stock   wrongfully   hypothecated,  276. 

rights  of  Client  against  Broker,  276. 

liability  of  bank  to  original  pledgors,  277  et  seq. 

when  excessive  amount  paid  bank  to  reclaim  stocks  may  be  re- 
covered, 277. 

as  to  when  sub-pledgee  may  compel  registration,  278  n.l. 

what  constitutes  notice  to  sub-pledgee,  278  n.  1,  279. 

tender  of  larger  amount  by  Client  than  he  owes,  not  estoppel, 
279. 

rights  of  one  to  whom  Broker  has  pledged  Client's  stock,  281. 

difference  as  to  Clients  who  do,  or  do  not,  authorize  hypotheca- 
tion, 282. 

rights  of  parties  where  several  loans  made  to  Broker,  282,  283. 

proofs  by  Client  to  recover  pledged  property,  283. 

if  transfer  absolute,  sub-pledgee  takes  full  title,  283. 

rights  of  customers  to  surplus  after  sub-pledgee  paid,  283  and  n.  3. 

when  assignments,  etc.,  authorize  sale  only,  284. 

rights  of  Client  as  against  insolvent  Broker,  284. 

position  of  assignee  and  of  creditors,  etc.,  of  Broker,  284,  285. 

when  presentation  of  claim  to  assignee,  not  an  election,  285. 

marshalling  of  assets  between  customers  and  sub-pledgees,  285 
et  seq. 

opinion  of  Prentice,  J.,  in  SkifJ  vs.  Stoddard,  286. 

effect  of  non-identity  by  Client  of  stock,  290. 

recovery  by  Client  although  new  certificate  issued,  291  n. 

Broker  as  pledgee  or  agent  only — rights  of  Clients,  291  n. 

rights  of  customer,  and  preferred  creditors  of  Broker,  291  n. 

sub-pledgee  with  notice — redemption  by  pledgor,  291  n. 

as  to  when  interpleader  refused,  291  n. 

indemnity  to  sub-pledgee,  291  n. 

marshalling  of  assets  as  between  Clients,  Brokers  and  creditors, 
292  n. 

marshalling  of  assets  as  between  Clients  and  pledgee,  292  n. 

sale  by  sub-pledgee  without  notice,  when,  3.53  n.l. 
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PLEDGOR  AND  PLEDGEE— {continued), 

liabilitj'   of    Broker  for   repledging  for  greater  sum  than  due, 

434  n.  2. 
Broker  cannot  pledge  after  advances  paid,  435  n. 
(See  Negotiability.) 
The  sale, 

cannot  be  made  until  debt  is  payable,  260. 

payment  of  debt  must  he  demanded  and  refused,  346  n.  2. 

when  waiver  of  notice  by  pledgor  does  not  waive  demand  of 

payment,  307. 
pledgor  must  have  personal  notice  of  time  and  place  of,  349. 
what  considered  waiver  of  notice  and  time  of,  353  et  seq. 
pledgor  may  waive  right  to  notice  and  manner  of,  353,  364,  365 

and  n.  1 . 
effect  of  waiver  of,  417. 

waiver  of  may  be  inferred  from  circumstances,  364,  365  and  n.  1. 
waiver  of  ratification  or  acquiescence,  364. 
service  of  notice  of,  how  made,  348. 

when  to  be  made  upon  agent,  349. 
when  without  notice,  349,  353  n.  2. 
publication  of  notice  in  newspaper,  349. 
of  bonds  pledged  to  secure  note,  354  n. 
rights  of  buyer  at  sale  on  Exchange,  381  n. 
pledgee  must  sell  at  public  auction,  357. 

rule  not  modified  by  local  usage  to  sell  in  private,  358. 
pledgee  cannot   sell  at   Stock   Exchange  for  failure  of   margin 

unless  Client  consents,  358. 
when  Client  bound  by  private,  434  n.  2. 
when  sale  of  pledged  stock  at  Stock  Exchange  valid,  360.  362, 

389,  390. 
special  contract  authorizing  Broker  to  sell  at  private,  3.53  h.  1. 
stocks  pledged  on  different  loans  cannot  be  sold  in  gross,  363. 
when  surplus  securities  to  be  sold  to  equalize  burden  of  loans, 

291. 
when  pledgor  cannot  resist  sale  of  stock,  336. 
pledgee  not  bound  to  sell  pledge  in  default  of  payment,  350. 
liable  where  pledgor  requests,  190,  351. 
may  make,  without  leave  of  Bankrupt  Court,  352. 
must  act  in  good  faith  and  sell  at  highest  price,  351,  356. 
right  of  Broker  to  purchase  pledge,  380,  381. 
when  pledgee  deemed  to  have  ratified  illegal  sale  b}^  Broker,  355. 
(As  to  sales  for  want  of  margin,  see  also  Margin;  Remedies.) 
sale  without  notice  when  contract  so  provided,  353  n.  1. 
when  Client  cannot  set  up  want  of  notice,  353  n.  2. 
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"POINT," 

furnishing  information  as  to,  313. 

POOLS, 

legality  of.     (See  Conspiracy.) 

POWERS  OF  ATTORNEY, 

upon  certificates  of  stock,  267. 

to  sell  stock,  meaning  of,  explained  by  usage,  443. 

when  held  by  Broker  in  blank,  186. 

right  of  agent  to  bind  Client  by  special  contract  made  under,  with 

Brokers,    307. 
authorizing  attorney  to  buy  and  sell  stocks,  etc.,  construction  of, 

307. 

PREFERENCE, 

rule  giving  members  lien  on  defaulters'  seats  not  illegal,  113,  116, 

117,   118. 
over  outside  creditor,  when  members  of  Exchange  not  to  have, 

120-122. 
(See   London   Stock   Exchange;   Stock   Exchange.) 

PRESIDENT, 

of  Stock  Exchange,  suits  against.     (See  Stock  Exchange.) 

PRESmiPTTON, 

against  Broker's  good  faith,  when,  219. 

refusal  to  render  true  accounts,  219. 

Broker  mixing  securities.  Client  entitled  to  most  favorable,  264. 

PRESUMPTIVE  EVIDENCE.     (See  Evidence.) 

PRICE.     (See  Stock-broker.) 

PRINCIPAL  AND  AGENT.     (See  Broker;  Client;  London  Stock 
Exchange;  Stock-broker.) 

PRIVATE  SALE, 

right  of  Broker  to  sell  at,  for  want  of  margin.     (See  Margin; 
Pledgor  and  Pledgee.) 

PRIVILEGED  COMMUNICATIONS, 

do  not  exi.st  between  Broker  and  Client,  400. 
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PRIVILEGED  COMMUNICATIONS— (con^mi^ed), 

when  Broker  to  discover  names  of  persons  for  whom  he  has 
purchased  shares,  402. 

PRIVITY.     (See  Stock- broker.) 

PRODUCE  EXCHANGES, 
in  New  York,  16. 

majority  of,  in  United  States  incorporated,  19. 
individual  Uability  of  members  as  to  wagering  contracts,  39  n. 

PROFITS, 

agreement  to  share.     (See  Joint  Account;  Remedies;  Stock- 
broker.) 

PROMISE, 

to  pay,  to  prove  ratification,  213. 

PROMISSORY  NOTES, 

given  "for  margins  on  stock  contracts,"  when  vaUd,  560. 
when  Client  not  liable  upon,  where  orders  have  not  been  properly 

fulfilled,  208. 
(See  Negotiability;  Remedies;  Stock- jobbing;  Wager.) 
when  introduced  into  England,  661. 

PROOF.     (See  Burden  of  Proof;  Evidence;  Remedies.) 

PROPERTY, 

whether  "seat"  in  Exchange  considered.     (See  Stock  Exchange.) 

PROSPECTIVE  DIVIDENDS, 
sale  of,  legal,  573  n.  1. 

PROXENETM, 

or  Brokers,  under  Roman  law,  3  n.  1. 

PROXY, 

right  of  person  holding,  to  vote.     (See  Client;  Stock;  Vote.) 

PRUDENCE, 

Broker  must  execute  orders  with,  218. 

Broker  exercising,  not  liable  for  spurious  stocks  bought,  221. 
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PUBLIC  AUCTION, 

when  Broker  must  sell  at,  for  want  of  margin.     (See  Margin; 
Pledgor  and  Pledgee.) 

PUBLIC  POLICY, 

effect  of  repeal  of  statute  prohibiting  contracts  against,  493. 
when  contracts  for  mere  differences  void  as  against,  645. 
"corner"  in  grain,  etc.,  when  illegal  as  against,  609,  611,  634. 
when  contract  for  sale  of  bank  stock  against,  833,  834. 
(See  also  Conspiracy;   Specific   Performance;  Stock  Ex- 
change; Us.\ge;  Wager.) 
"short  sale"  contract  against,  unenforceable,  323  n.  3. 

PUBLIC  SALE.     (See  Pledgor  and  Pledgee.) 

PURCHtiER  }  ^^^^  Client;  Stock-broker.) 

PURCHASE  FOR  JOINT  ACCOUNT.     (See  Joint  Account.) 

PURCHASE-MONEY.     (See    London    Stock    Exchange;    Remedy; 
Stock-broker.) 

"PUT," 

defined,  203,  445. 

form  of,  commonly  used,  203  n.  3. 

form  of,  in  grain  contracts,  609. 

use  of  term  on  London  Exchange,  982. 

legality  of,  602. 

not  prima  facie  gambling  contracts,  646. 

(See  Wager.) 
considered  apart  from  wagering  aspect,  404. 
when  dividend  belongs  to  seller,  404,  405. 
did  not  require  stamp  under  Revenue  Act,  405. 

a. 

QUESTIONS  OF  LAW  AND  FACT. 

(See  Construction;  Due  Diligence;  Jury.) 

R. 

RAILROAD  BONDS.     (See  Negotiability.) 
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RAILWAY  SHARES.     (See  Specific  Performance.) 

RATIFICATION, 

when  receipt  of  proceeds  of  unauthorized  warranty  not,  297. 
of  illegal  acts  of  Broker,  what  not  considered,  375,  463. 

(See  Pledgor  and  Pledgee.) 
of  unauthorized  purchase,  212. 
how  proved,  213. 
by  Client,  what  constitutes,  391. 

"REASONABLE"  MARGIN, 

evidence  of  usage  to  put  up,  on  future  sales  rejected,  336. 

REASONABLE  NOTICE, 

Broker  may  require  Client  to  take  shares  purchased  after  giving, 

385. 
question  as  to,  may  depend  upon  previous  dealings,  346. 
what  considered,  to  put  up  margins.     (See  Margin.) 

REASONABLE  TIME, 

meaning  of,  how  interpreted,  235,  430,  443. 
for  carrying  out  order  to  purchase  defined,  210. 
Broker  may  close  short  sale  after  he  has  carried  stock  for,  326. 
must  be  done  upon  notice,  326. 
(See  Margin;  Measure  of  Damages;  Pledgor  and  Pledgee.) 

RECEIPT, 

upon  deposit  of  collateral  giving  Broker  right  to  sell,  etc.,  253. 

RECEIVER,  , 

effect  of  order  appointing,   in  supplemental  proceedings  as  to 

debtor's  seat,  153. 
when  debtor  compelled  to  transfer  seat,  151. 
may  compel  debtor  to  sell  seat,  162. 
when  Client  entitled  to  stock  in  hands  of,  284. 

RECOUPMENT, 

remedy  of  Client  by,  390. 

(See  Remedies.) 

RECOVERY, 

amount  of,  in  action  for  damages  for  conversion  of  seat,  128. 
(See  Measure  of  Damages.) 
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REFEREE, 

stating  account  where  Broker  interposes  counter-claim,  341. 

REGISTRATION, 

when  not  duty  of  Broker  or  Jobber  to  procure,  268,  1024,  1025. 
special  agreement  between  Broker  and  Jobber  for,  990. 
sale  note  containing  guarantee  of,  by  Jobber,  307,  1026. 
transferror  not  bound  to  procure,  323. 
when  deahng  in  shares  without,  illegal,  475,  n.  1. 
(See  London  Stock  Exchange.) 

REGRATING, 

defined,  615. 

REGULAR, 

defined  in  short  sale,  323. 

when  stocks  delivered  under  transaction,  186. 

order  to  buy,  when  not  properly  fulfilled,  208. 

REHYPOTHECATION.     (See  Negotiability;  Pledgor  and  Pledgee.) 

RELEASE, 

action  against  Broker  barred  by,  276,  355. 

REMEDIES, 

Stock-brokers  and  Clients  against  each  other,  749,  810. 

relation  of  Stock-brokers  to  each  other,  749. 

when  regarded  as  principals,  749. 

liability  of,  for  not  disclosing  principal,  751,  752  n. 

bargains  between,  within  Statute  of  Frauds,  750  n.,  752. 

Brokers  cannot  interpose  statute  to  prove  them  bona  fide  holders, 
745  n.  2. 

effect  of  rules  as  between  Brokers,  750  n. 

when  wheat  Broker  may  recover  from  principal,  751  n.  2. 
Relation  of  Clients  to  each  other,  753-759. 

usage  of  Broker  on  making  transactions  for  Clients,  753. 

report  of  securities  dealt  in  delivered  to  Client,  753. 

effect  of  failure  to  deliver  on   right  to  commissions,  753  n.  2. 
report  upon  principals  to  transaction,  754. 

description  of  transaction  by  Brokers  for  Chents,  754. 

privity  between  Clients,  etc.,  754. 

rights  of  undisclosed  principal,  754  et  seq. 
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REMEDIES— (continued), 

privity  between  vendor  and  vendee  on  Stock  Exchange,  755  n.  3, 

756  71.  2,  757,  758. 
Broker  and  Jobber,  difference  between,  7.59. 
liability  of  vendor  and  vendee  to  each  other  in  United  States, 

757,  758. 
when  warranty  on  sale  of  securities,  225  n.  1 . 
implied   authority   in   vendor  of   stocks   to   transfer  to   vendee, 

246  n.  1. 
when  purchaser  bound  to  indemnify  vendor  as  to  calls,  488  n.  1. 
Liability  of  Brokers  to  tmdisclosed  Clients,  759-765. 
when  privity  exists  between,  759. 
liability  of  agents  to  third  persons  considered,  760. 

buying  Broker  or  Jobber  to  vendor  for  "calls,"  760  n., 
762. 
when  Brokers  personally  liable  to  vendee  for  signing  sale  note,  763. 
liability  of  Jobber  to  undisclosed  principal  where  infant  is  trans- 
feree, 764. 
liabihty  of  Jobber  when  he  passes  objectionable  name,  764  n. 
not  obliged  to  transfer  stock  on  books,  247  n. 
Liability  of  undisclosed  Clients  to  Stock-brokers,  765-767. 
oral  evidence  to  show  that  party  is  principal,  765-767. 
liability  to  Broker  for  money  loaned  on  bonds,  766. 
injunction  to  prevent  Client  from  parting  with  bonds  pendente 
lite,  677. 
Liability  of  Brokers  to  their  own  Clients,  247  n.,  767-784. 

when  customers  may   realize  from  Broker's  deceased  partner's 
estate,  778  n. 
must  prove  in  bankruptcy,  782  n. 
Liability  of  Clients  to  their  oum  Brokers,  784,  810. 
general  indemnity  by  Ghent,  784,  810. 

assumpsit   and   other   remedies   to   recover  losses  sustained  by 
Broker  for  Client,  391,  784,  785,  810. 
Accowiting, 

in  equity,  between  Client  and  Broker,  where  transactions  numer- 
ous, 767-771. 
general  principles  of  actions  for,  768  n. 
rules  of  practice  in  bills  for,  768. 
when  plaintiff  must  establish  agency,  769. 

account  stated  by  Broker  full  defence  to  bill  for,  769. 
account  becomes  account  stated,  769,  770. 
fraud  or  mistake  must  be  shown  in  account  stated,  769,  770. 
bill  of  particulai-s  must  be  furnished,  770  n.  4. 
form  of  bill  to  set  aside  account  stated,  770  n.  5. 
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REMEDIES— (continued) . 

equity  no  jurisdiction  to  redeem  stocks  pledged  as  margin,  771. 
jurisdiction  in  such  cases  to  take  account  or  discovery,  771. 

not  sustained  where  account  consists  of  one  item,  771. 
when  pledgor  of  stocks  replaced  in  original  position  by,  772  n.  1. 
discovery  in  action  for,  219  n.  3. 
examination  before  trial,  219. 

when  receiver  should  be  appointed  in  action  for,  321  n. 
when  plaintiff  entitled  to  inspection  of  Broker's  books,  768  n.  2. 
opening  and  reviewing  Stock-brokers  accounts,  770  n. 
Assumpsit,  etc., 

forms,   etc.,   of  action   in,  by  principal  against  Broker,  773  n.  2. 
Stock-broker  selling  on  credit  liable  in,  to  principal,  773  n.  2. 
declaration  for  not  purchasing  shares  at  market  price,  etc., 
774  71.  2. 
giving  true  account  of  purchases,  774  n.  2. 
actions  ex  delicto  and  in  assvimpsit  against  Broker,  772,  773,  774. 
when  assumpsit  lies  against  agent,  773,  774. 
action  ex  delicto  lies,  773  n.  2,  774. 
action  for  money  had  and  received  lies,  774,  775. 
Broker  sued  for  profits  cannot  be  held  in  damages,  775. 
by  Broker  to  recover  losses  sustained  for  Client,  784,  810. 
money  paid  under  false  representations  may  be  recovered,  775. 
effect  on  demurrer,  of  allegation  that  defendants  sold  stock,  776. 
non-execution  of  Ghent's  order,   207  n.  4. 

on  wrongful  conversion,  margins  deposited  recoverable  in,  233  n.  2. 
Client  must  elect  remedy,  when,  774  n.  3. 
action  against  Broker  as  sub-agent,  775  n. 
Conversion, 

what  deemed,  of  securities  by  pledgee,  258,  n.  1,  259  n.  2,  451. 
action  for,  maintainable,  although  purchase  made  by  plaintiff's 

agent,   276. 
when  demand  of  stock  unnecessary  in  action  for,  276. 
unauthorized  hypothecation  is,  276  ?i.  3. 
when  pledgor  nuist  tender  or  pay  debt  to  maintain  action  for, 

276  n.  3. 
when  maintainable  although  action  brought  in  equity,  280. 
when  party  to  joint  account,  not  necessary  party  in  action  for, 

321  n. 
issue  of  excessive  interest  not  considered  in  action  for,  346  n. 
Client  has  remedy  of,  if  the  Broker  has  not  kept  sufficient  stock, 

777  n. 
immaterial  whether  action  in,  or  in  assumpsit,  .as  regards  dam- 
ages, 777  n. 

91 
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REMEDIES— (continued), 

action  for,  when  Broker  pledges  stock,  777  n. 

failure  to  deli\'er  stock  purchased,  when  deemed,  257. 

illegal  disposition  of  stocks  by  Broker  may  be  treated  as,  352,  384. 

by  Brokers  buying  Clients'  stock  for  their  own  use,  369. 

sale  of  stocks  without  notice,  etc.,  when,  431. 

what  a  good  defence  to,  by  Broker,  431 . 

what  a  waiver  of  right  to  recover  for,  341,  353. 

when  objection  against  form  of  action  deemed  waived,  128. 

action  of,  against  Broker  for  disposing  of  stocks  deposited  as 

margin,  336. 
when  possession  of  other  shares  by  Broker  not  a  defence  to,  461. 
liability  of  firm  where  collateral  is  misapplied,  243. 
action  of,  for  bonds  stolen  and  bought  into  joint  account,  320. 

against  Exchange  for  illegal  sale  of  seat,  126. 
when  conversion  does  not  lie,  776. 
is  the  usual  remedy  in  New  York,  776  et  seq. 
what  complaint  must  allege  in  action  for,  776. 
of  certificates  of  stock,  776. 

measure  of  damage  where  stocks  converted,  191. 
of  bonds,   what  constitutes,  778. 
arrest  of  Broker  in  New  York  for  conversion  of  stock,  etc.,  779 

and  n.  4. 
when  discharge  in  bankruptcy  defence  to  action  against  Broker 

for,  780,  781  and  n.  1. 
when  cause  of  action  against  Broker  for  conversion  not  discharged, 

355,  7S2. 
when  Broker  guilty  of  embezzlement  in  converting  margin,  etc., 

783  n.  2. 
by  Broker,  does  not  extinguish  his  claim  for  indemnity,  230-233. 
observations  of  Bartlett,  J.,  in  Minor  vs.  Beveridge,  233. 
when  Broker  liable  for  conversion  by  his  clerk,  243. 

of  stock  given  to  him  for  safe 
keeping,  243  n.  1. 
Counter-claim, 

by  Brokers  in  various  actions,  233,  234,  316?i,.  2,  341,  782  n.  1. 
Broker  for  deficiency  on  exhaustion  of  margin,  262,  308. 
Client  for  closing  account  before  settling-day,  1006. 
recovering  margins  under,  where  stock  is  unlawfully  converted, 

352. 
by  Client,  where  stock  is  pledged  and  Broker  sues  for  price,  390. 
what  not  considered  in  action  for  illegal  sale  of  seat,  126. 
when  joint  buyers,  cannot  separately  counterclaim,  321  n. 
when  Broker  must  make  demand  before,  773  n.  2. 
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REMEDIES— {continued), 

when  Client  may,  in  action  by  Broker,  774  n.  1. 
Declaration, 

when  ownership  of  stock  need  not  be  alleged  in,  493. 

when  not  necessary  to  allege  that  Client  had  knowledge  of  usage, 

429  n.  3. 
by  Broker  for  commissions,  when  plea  of  wager  not  a  defence  to, 

485. 
requirements  of  complaint — Broker's  neglect,  323  n.  3. 
what  averments  as  to  gambling  sufficient,  .588. 
allegations  in,  in  action  for  failure  to  execute  customer's  orders, 

773  n.  2. 
Demurrer, 

when  does  not  lie  to  bill  to  compel  transfer  of  seat,  etc.,  161. 
when  wagering  contract  with  Broker  may  be  taken  advantage  of 

by,   554  71.  4. 
to  bill  for  want  of  privity  between  second  Broker  and  principal, 

393, 
Discovery, 

when  Broker  to  discover  names  of  purchasers,  402. 

books  of  Broker  not  open  to  "fishing  excursion,"  404. 

when  Broker  not  protected   from,  by  reason  of   penalty,  482, 

957. 
under  Stock-jobbing  Act,  481. 

compelling,  of  names  of  Clients  purchasing  shares  in  illegal  com- 
pany, 482. 
of  books  of  Broker,  219  n.  3,  482,  775  n.  3. 
of  particulars  of  sales,  782  n.  1. 
Election, 

purchase  of  stocks  by  Broker,  election  of  remedies,  384. 

Client  must  elect  remedy,  384  n.  1. 
Equity, 

to  recover  funds  deposited  with  Stock  Exchange,  772  n.  2. 
claim  against  estate  of  insolvent  Broker,  771  n.  2,  772  n.  2. 
creditor's    suit    against    estate    of    deceased    defaulting    Broker, 

772  n.  2. 
when  summons  may  be  taken  in  another  customer's  equitable 

action,  773  n.  2. 
bill  in,  to  restrain  action  upon  note  for  stock  transactions,  253, 

254. 
will  not  enforce  arbitration  agreements,  135. 
when  rule  as  to  special  injunction  not  limited  by  courts  of,  107. 
proceeding  in,  to  review  expulsion,  107. 
equitable  action  may  be  changed  to  conversion,  when,  280. 
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REMEmES— (continued), 
Examination  before  trial, 

when  granted,  219. 

of  Client  as  to  receipt  of  notices,  for  margin,  337  n.  1. 
Examination  to  frame  complaint,  llci  n.  3. 
Injunction, 

when  denied  upon  the  merits,  107  n.  2. 

when  premature,  107. 

to  restrain  sale  of  securities  pending  accounting,  771. 

when  court  will  not  interfere  by,  in  speculative  transaction,  772. 

not  issued  to  prevent  Broker  selling  stocks  held  on  margin,  336, 
772. 

issued  to  restrain  unexecuted  contracts  founded  on  wagers,  772, 

when  contract  is  alleged  to  be  usurious,  872  n.  1,  873. 

by  Broker,  to  prevent  Client  from  parting  with  bonds,  etc.,  767. 

power  of  courts  to  interfere  by,  in  cases  of  unincorporated  asso- 
ciations, 107. 

effect  of  clause  preventing  member  applying  for,  145. 

to  prevent  inquiry  by  Exchange  into  matters  not  within  jurisdic- 
tion, 130-135. 

to  restrain  Exchange  from  disposing  of  proceeds  of  .seat,  156  n.  4. 

to  prevent  illegal  deprivation  of  member's  seat,  145. 

reviewing  proceedings  to  suspend  or  expel  member  by,  107. 

to  prevent  pledgee  of  collateral  from  voting  on  stock,  248. 

when  granted  as  to  expelled  member,  107  n.  2. 

when  denied  as  to  expulsion  of  an  incorporator,  107  n.  2. 
Money  had  and  received, 

action  for,  does  not  lie  to  recover  Stock-jobbing  differences,  390, 
484,  963,  964. 

lies  to  recover  margins,  775  n.  1. 

when  unlicensed  Broker  may  recover  money  expended,  962. 

when  allegations  of  fraud  will  not  disable  complaint,  775  n.  1. 

precise  rehef  need  not  be  prayed  for,  775  n.  1 . 
Money  paid,  etc., 

proof  necessary  to  sustain  in  action  for,  against  Client,  211. 

lent  to  pay  differences  not  recoverable,  772. 

paid  by  Brokers  for  Client  in  sale  of  spurious  securities,  190,  221, 

action  by  vendor  of  shares  against  purchaser  for  calls,  1035. 
Plea, 

that  Broker  was  not  duly  licensed,  958,  962. 

of  Stock-jobbing  Act,  burden  of  proof,  490. 

when  not  sufficient,  485. 

of  wagering  contract  under  8  and  9  Vict.,  485. 

wager  must  be  affirmatively  pleaded,  646. 
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REMEDIES— (ron//nwcd), 

when  wager  sufficiently  pleaded,  537,  539. 

of  usury,  872. 

that  parties  agreed  to  submit  to  arbitration  when  bad,  139  n.  2. 

insufficiency   of  allegations   in   answer  as   to   pool   transaction, 
773  71.  2. 
Proof, 

when  question  of  good  faith  involved,  212  n.  1. 

where  employment  of  Broker  denied,  211. 

when  considered  defective,  211. 

what  Broker  must  show  in  order  to  recover  loss,  388. 

of  wagering  contract,  what  must  be  shown,  547. 
(See  Wager.) 

how  parties  to  joint  account  charged  with  loss,  315. 
Purchase-money, 

when  recovered  from  Broker,  384. 

liability  of  Broker  for  paying,  without  receiving  stocks,  235. 
Stock-broker's  lien, 

where  stocks  are  bought  on  margin,  S04-809. 

for  commissions,  806-809. 

on  London  Stock  Exchange,  807,  808,  809. 

where  they  act  as  bankers,  785-804. 
(See  Stock-broker.) 

REPLEDGE.     (See  Negotiability;  Pledgor  and  Pledgee.) 

REPRESENTATIVES, 

right  of,  in  Stock  Exchange  Gratuity  or  Insurance  Fund,  164-171. 

RES  GESr^, 

when  admissions  of  Client  not  binding  upon  surety  as  part  of,  237. 

RESIGNATION, 

power  of  Exchange  to  arbitrate  between  members  annulled  by, 
134. 

RESTRAINT  OF  TRADE.     (See  Conspiracy.) 
RETURN.     (See  Mandamus.) 

REVIEW, 

proceedings  of  Arbitration  Committee,  when  subject  to,  139. 
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"RINGING  UP,  " 

definition  of,  409. 

custom  of,  when  not  illegal,  409,  545-547. 

RISK, 

when  upon  Client,  196. 

ROBBERY, 

when  trustee  not  liable  for,  242  n.  2, 

ROOM  TRADERS, 

definition  of,  179. 

in  New  York  Stock  Exchange,  179. 

comparison  of,  with   London  Jobbers,  976, 

ROYAL  EXCHANGE, 

business  of  London  Brokers  confined  to,  945,  946. 

ROYAL  STOCK  EXCHANGE  COMMISSION, 

inquiry  of,  into  history,  etc.,  of  London  Exchange,  etc.,  969  et  seq. 

RULES  AND  REGUIATIONS  OF  STOCK  EXCHANGES.     (See  Ap- 
pendix, and  Stock  Exchange.) 

S. 
SALE.     (See  Pledgor  and  Pledgee;  Short  Sales;  Stock-brokers.) 

SALE  NOTE, 

guaranteeing  registration  by  Jobber,  1026. 
liability  of  Broker  rendering,  in  his  own  name,  302. 

SAN  FRANCISCO  STOCK  EXCHANGE, 
a  voluntary  association,  15. 

SATISFACTION, 

discharge  of  action  of  conversion  by,  355. 

SAVINGS-BANK, 

liability  of,  to  Broker  for  stock  sold  by  president,  240. 
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SCRIP, 

when  Client  not  bound  for  loss  occasioned  by  sale  of,  234. 

Broker  not  liable  on  sale  of  purchase  of  worthless,  221,  222. 

SCRIP  CERTIFICATES.     (See  Negotiability.) 

SEAT  IX  STOCK  EXCHANGE.     (See  Stock  Exchange.) 

SECURITIES.     (See  Xegoti ability;  Stock.) 

SELLER.     (See  Stock-broker,  and  other  titles.) 

SELLER'S  OPTIOX, 
defined,  323. 

when  precedence  of  bu)-er's  option,  184. 
when  action  by  purchaser  on,  maintained,  3S9  n.  4. 

"SELLING  OUT," 

for  non-acceptance  by  Broker  on  account-day,  279. 

SET-OFF.     (See  Remedies.) 

SETTLING-DAY.     (See  London  Stock  Exchange.) 

SHAREHOLDERS, 

in  London  Exchange  defined,  974. 

(See  also  Stockholder.s.) 

SHARES.     (See  Specific  Performance;  Stock.) 

"SHAVE," 

defined,  203. 

SHERIFF, 

cannot  sell  seat  under  execution,  etc.,  147. 
purchasers  of  seats  sold  by,  152. 

SHIP-BROKER, 

not  a  Broker  within  statute  of  Anne,  955. 

SHORT, 

defined,  200. 

SHORT  ACCOUNT.     (See  Short  Sales.) 
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"SHORT"  SALES, 

Broker  must  buy  in  at  price  ordered,  303-305. 

requirements  of  complaint  for  Broker's  neglect  as  to,  323  n.  3. 

when  only  nominal  damages  recoverable,  323  n.  3. 

whether  custom  to  use  other  customer's  stocks,  etc.,  reasonable, 

323  n.  3. 
contrary  to  public  policy,  not  enforceable,  323  n.  3. 
English  statute  prohibiting,  disregarded,  325  ?).  1. 

failure  of  its  object,  325  n.  1. 
what  is  not  compliance  with,  325  n.  1. 
duty  of  Client  wishing  to  "cover,"  325  n.  1. 
repudiation  of,  by  Client,  325  n.  1 . 

when  lender  of  stock  need  not  put  up  margins,  327  n.  2. 
borrower  of  stock  need  not  return  identical  shares,  329  n.  1. 
Broker  may  continue  transactions  on  Client's  death,  329  n.  4. 
observations  of  Court  in  Hess  vs.  Rau,  329  n.  4. 
notice  demanding  margin  must  be  reasonable,  330,  331. 
defined,  32.3-326. 
legalized  in  New  York,  493. 

when  considered  illegal  in  Massachusetts,  497  et  seq. 
void  by  statute  in  Georgia,  504. 

South  Carolina,  505. 
of  gold  considered  legal,  513. 

promissory  note  given  for  losses  on,  when  void,  557. 
when  upheld  in  Pennsylvania,  325  n.l,  5.58,  5.59. 
legal  in  Maryland,  325  n.  1 . 
prohibited  in  England  in  bank  shares,  325  n.l. 
when    Brokers   cannot   recover   money    laid   out   in,   for  Client, 

564. 
where  Broker  may  borrow  from  other  Clients  on,  328. 
nature  of  agreement  for,  considered,  325. 
Broker  to  carry  stock  on,  for  reasonable  time,  326  and  n. 
how  Broker  to  close,  where  margin  not  kept  good,  326,  329,  357, 

388. 
Broker  need  not  "buy  in"  at  pubhc  auction,  357. 
"buying  in"  stock  where  margin  exhausted,  329. 
Staples  vs.  Gould  criticised,  333,  334. 
right  of  Client  to  have  stock  bought  in  on,  275  n.  1. 
selHng  "short"  against  "straddle,"  when  illegal,  308,  309. 
what  Client  must  prove,  to  show  gambling  intent,  581  n. 
(See  Measure  of  Damages.) 

SILVER  MEDAL, 

worn  bj'  London  Broker,  description  of,  242. 
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SKILL, 

Broker  to  exercise,  218,  244. 

effect  of  failure  to  exercise,  on  right  to  commissions,  399. 

required  of  Broker  different  from  ordinary,  218. 

SOUTH  SEA  STOCK, 

persons  selling,  deemed  Brokers,  9.53. 

SPECIAL  CONTRACT, 

between  Client  and  Broker,  limiting  liability  of  latter,  194,  306. 
conducting    business    under,    according    to    usage    of    particular 

office,   194,  307. 
by  Client's  attorney  authorizing  Broker  to  sell  at  public  or  private 

sale,  307. 
when  Client  bound  by,  308  et  seq. 

Broker  may  provide  against  fluctuations  by  means  of,  333. 
when  not  applicable  to  new  transactions,  310. 
nature  of,  as  to  joint  adventures  in  stock,  313-323. 
selling  short  against  "straddle"  contract,  liabilit}^  of  Broker  for 

loss,  308,  309. 
between  Jobber  and  Client,  307. 

(See   Margin';    Pledgor   axd   Pledgee.) 
to  carry  wheat  till  specified  date,   without    margin,  effect   of, 

307  n.  3. 
to  repurchase  securities,  311. 

not  within  Statute  of  Frauds,  311  and 
n.  1. 
when  option  to  return  securities  not  divested,  311. 
reasonable  time  to  exercise  option  to  return  securities,  311. 
notice  to  repurchase  on  specified  day,  311,  312  and  n.  1. 
when  damages  need  not  be  proved,  312. 

return  of  interest  or  profits,  312,  313. 

SPECIAL  INJUNCTION.     (See  Remedies.) 

SPECIFIC  PERFORMANCE, 

Preliminary  observations,  810-812. 

difference  between  English  and  American  courts  as  to  applica- 
tion of  remedy,  810. 

"stock"  and  "shares,"  distinction  between  in  England,  811,  824. 

general  rule  as  to,  of  stock  contracts,  812. 

when  bill  prays  delivery  of  certificates  of  government  stock,  812  n.  1, 
823. 
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SPECIFIC  PERFORMANCE— (con<w7/ed), 

rule  not  to  decree,  where  stocks  easily  obtained  in  market,  812, 
813. 

exceptions  to  rule  in  England  stated,  812  n.  1,  813. 
When  refused  in  England,  813. 

as  to  South  Sea  Stock,  813,  814. 

rules  of  Baron  Gilbert  as  to,  815  n.  1. 

cases  involving  "calls,"  when  refused,  816,  826. 

of  terms  contained  in  resolutions  on  ground  of  estoppel,  819  n.  1. 

in  cases  of  a  miscellaneous  character,  819. 

to  compel  purchaser  to  obtain  registration,  819  w. 

of  shares  when  Broker  misappropriates  purchase-money,  821. 

to  lend  money  on  a  company's  debentures,  821. 

when  title  is  equitable,  821  n.  4. 

want  of  jurisdiction,  821  n.  5. 
When  decreed  in  England,  822. 

in  cases  involving  "stock,"  822. 

rule  where  alteration  has  taken  place  in  price  of  stock,  823  n.  2. 

"scrip"  certificates,  when  decreed,  818  n.  5. 

where  trusts  are  involved,  824  and  n.  1. 

of  annuity  payable  out  of  dividends  of  stock,  824  and  n.  1. 

where  title  is  legal,  821  n.  4. 

of  railway  shares,  824  and  n.  1. 

agreement  for,  enforced  although  nudum  pactum,  82.5,  826. 

in  cases  involving  "calls,"  826,  827,  10.38. 

decree  may  provide  for  joast  and  future  calls,  828. 

of  shares  in  a  company  formed  by  promoters  of  a  company  of 
which  scheme  abandoned,  825  n.  4. 

of  shares  although  transferred  after  action  begun,  826  n. 
In  the  United  States,  preliminary  observations,  828. 

rule  not  to  decree  where  damages  compensate,  828,  831. 
When  refused,  830. 

of  government  bonds  and  railway  stock,  830. 

of  contract  to  construct  railroad  for  bonds  and  stock  of  com- 
pany, 833. 

where  contract  is  against  pubUc  policy,  834. 

refused  as  to  insurance  stock,  835. 

of  railroad  shares  by  reason  of  delay,  etc.,  832  n.  3. 

of  shares  of  mining,  water,  etc.,  corporations,  832  n.  3. 

corporation  must  be  party,  832  n.  3. 

when  injunction  will  be  granted,  832  n.  3. 

fraudulent  issue  of  railroad  stock,  833  n.  3. 

in  Pennsylvania,  835. 

in  cases  of  miscellaneous  character,  836  n.  2,  837-839. 
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SPECIFIC  PERFORMANCE-  {continued) , 
When  decreed  as  to  railway  slaares,  839. 
of  agreement  to  subscribe  to  stock  of  new  company,  839. 
reasons  for  transferring  stock  in  an  association,  842. 
of  shares  of  manufacturing  corporations,  843. 
rule  as  to  where  values  are  fluctuating,  845  n.  1. 
decreed  as  to  mining  stocks,  844,  845. 
of  shares  in  turnpike  company,  846. 
decreed  where  contract  concerns  real  estate  and  stocks,  829  n.  1, 

841,   842/1.3. 
where  trust  is  involved,  829  and  n.  3. 
of  contract  to  pay  dividends  on  preferred  stock,  830. 
to  vendor  of  stock  under  usages  of  Exchange,  444. 
by  owners  of  entire  stock  to  control  same,  833  n.  3. 
when  plaintiff  must  show  damage,  833  n.  3. 
of  stock,  in  an  iron  company,  842  n.  5. 
when  there  must  be  tender,  842  n.  5. 
to  compel  issue  of  stock,  843  n.  1. 

in  cases  of  a  miscellaneous  character,  844,  845  n.  2,  846-848. 
when  payment  necessary,  845  n.  2. 
Miscellaneous, 

to  compel  Jobber  to  indemnify  and  register  shares,  1027. 

to  compel  Client  to  indemnify  Jobber,  1028. 

as  between  vendor  and  intermediate  purchaser,  1031  et  seq. 

where  it  is  sought  to  enforce  different  consideration  than  agreed 

upon,   229  n,  2. 
form  of  bill  for,  833  n.  3. 
demurrer  to  bill  for  want  of  privity,  393. 
of  joint  adventure  in  stocks,  315  n.  2. 

SPECULATION, 

legal  relation  between  Broker  and  Client  on  stock  speculation 

defined,  179,  180. 
elements  making  transaction  considered,   196. 
risk  of,  upon  Client,  196. 
distinction  between,  and  gambling,  544. 

Broker  may  demand  margins  to  meet  contingencies  of,  194. 
when  transaction  may  be  summarily  closed  by  Broker,  1005  et  seq. 
account  for,  cannot  be  summarily  closed  in  United  States,  1007  n.'I. 
bankrupt's  discharge  refused,  etc.,  for  rash  and  hazardous,  488. 
when  sale  at   Exchange  on  failure  of  margin  held  valid,  362, 

363. 
ratification  of  acts  of  Broker  in  speculation,  365  n.  1, 
(See  Client;  Stock-broker,  etc.) 
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SPREAD-EAGLE, 

definition  of,  602. 
legality  of,  602. 
form  of,  204  n.  1 . 

(See  Wager.) 

STATE  BONDS.     (See  Negotiability.) 

STATUTA  CIVITATIS  LONDINI, 

13  Edward  I.,  admitting  Brokers  in  London,  955. 

STATUTE, 

when  jurisdiction  ousted  by  implioation,   143  n. 
(See  Brokers;  Stock-jobbing,  etc.) 

STATUTE  OF  FRAUDS, 

contracts  for  sale  of  stock  not  within  English,  875-883. 
stocks  not  considered  goods,  wares,  and  merchandise  within,  875, 
876. 
nor  interests  in  land,  876,  880-883. 
railway  shares  or  scrip  not  within,  879,  882  n.  1. 
mining  shares  not  within,  881. 

Client  cannot  interpose  in  action  by  Broker  for  money  paid,  883. 
where  he  gives  verbal  orders  to  Broker  to 
purchase  shares,  883,  891. 
debentures   charging  land   with   payment,   within,  882. 
effect  of  entry  in  broker's  books,  882. 

agreement  to  share  commissions  not  within  4th  section,  882. 
when  Broker  cannot  interpose,  749  n.  2. 

bargain  between  Brokers  on  Exchange  within,  185,  186,  752,  890. 
Decisions  iipon,  in  United  States,  883. 

States  which  have  or  have  not  introduced  17th  section  of  Statute 

of  Frauds,  883,  884  and  n. 
effect  of  legislation  and  decisions  of  courts,  885  n. 
other  sections  of  statute  re-enacted  in  most  of  the  vStates,  885  n., 

886  n. 
statutes  of  certain  States  made  to  include  "shares,"  etc.,  884, 

885. 
contracts  for  stock   within,  in  Massachusetts,  886. 
early  decisions  as  to,  limited  in  that  State,  887,  888. 
when  stocks,  etc.,  not  within,  889. 

contracts  by  Stock-brokers,  when  not  within,  889,  890. 
effect  of  rules  of  New  York  Stock  Exchange  upon  verbal  con- 
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STATUTE  OF  FRAUDS— (continued), 

tracts  between  members,  890. 

contracts  for  sale  of  gold  within,  409,  890  n.  1. 

agreement  for  exchange  of  bonds  and  stock,  when  not  within,  891. 

what  not  sufficient  memorandum  to  take  contract  out  of,  892. 

what  a  sufficient  part  payment  at  the  time  within  New  York, 
893  and  n.  3. 

part  performance  after  action  brought,  894. 

furnishing  information  as  to  future  price  of  stock,  when  suffi- 
cient to  uphold  verbal  contract,  313,  894,  895. 

certain  option  contracts  to  repurchase  stock  not  within,  311 
and  n.  1. 

joint  adventure  in  stocks  when  not   within,   315  n.  2,   319  n.l. 

when  consideration  must  be  expressed,  897,  898. 

cases  to  which  statute  does  not  apply,  895-897,  898,  899. 

how  and  when  statute  may  be  pleaded,  899. 

effect  of  repeal  of  Stock-jobbing  Act  upon,  in  New  York,  493. 

STATUTE  OF  LIMITATIONS, 

does  not  run  till  Broker  demands  payment  of  balance  due  him,  236. 
pledgee  cannot  claim  title  adversely  under,  264  n.  3. 

STATUTE  OF  MORTMAIN, 

shares  held  not  interest  in  land  within,  881. 

STOCK, 

considered  chose  in  action,  876,  879. 

an  incorporeal  right,  252. 

not  considered  money,  10. 

distinction  between  "stock"  and  "shares"  in  England,  811. 

certificate  of,  represents  owner's  interest  in  capital,  etc.,  252. 

certificates  of,  not  technically  negotiable,  462,  463  n.  1,  700,  701. 

when  certificates  pass  as  negotiable  instruments,  701,  702. 

(See  Negoti.^bility.) 
definitions  of  'terms  used  in  transactions  for,  200-204,  982. 
business  in,  carried  on  by  Stock-brokers,  173,  941. 
elements  making  speculative  transaction  in,  197. 
ordinary  dealings  in,  where  conducted,  356. 
what  is  contemplated  under  agreement  to  buy  and  sell;  259. 
when  considered  the  Client's  property,  187,  1001. 
executors,  etc.,  in  New  York,  when  personally  liable  upon,  266. 
purchasers  of,  from  executors,  605,  606,  609. 
liability  of  trustees  for  shares  payable  to  bearer,  242  n.  2. 
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STOCK— {continued) , 

certificates  of,  containing  words  "in  trust,"  712  et  seq. 

when  sale  of  shares  in  companies  prohibited,  475  n. 

when  sale  of,  illegal,  475  n. 

dealing  in,  not  illegal,  at  common-law,  475. 

bona  fide  sales  of,  not  affected  by  Sir  John  Barnard's  Act,  477. 

wagers  in,  prohibited,  477. 

speculations  in,  on  joint  account,  322. 

(See  Joint  Account.) 

when   dividends   and   earnings   arising  from,   belong   to  Client, 
190. 

when  dividends  on,  the  property  of  lender  of,  329. 

option  as  to  delivery  of  certificates  of,  186. 

delivery  by  transfer,  when   personal   liability   attaches,    186. 
none  while  books  closed,  186. 

when  pledgee  may  collect  dividends  on,  265. 

selhug  "dividend  on"  and  "ex  dividend,"  454. 
(See  Dividends;  Negotiability.) 

"borrowing,"  practice  as  to  defined,  328. 

conspiracies  to  affect  price  of,  615. 

contracts  for  sale,  etc.,  of,  on  margin,  when  not  upheld  in  Penn- 
sylvania, 560. 

rights  of  bona  fide  holder  of,  719. 

rights  of  innocent  purchaser  of  fraudulent  issue  of,  270  n.  1. 

Client  may  vote  upon,  though  in  Broker's  name,  248. 

pledgors   may   vote   upon,   248. 

when  retransfer  of,  into  Client's  name,  compelled  to  permit  him 
to  vote,  249  n.  3. 

when  pledgee  cannot  vote  upon,  247-250. 

right  to  vote  ujwn,  by  proxy,  248,  249. 

spreading  false  rumors  to  influence  price  of,  635  n.  1 . 

forging  names  to  messages,  etc.,  with  intent  to  depreciate  or  ad- 
vance price  of,  626. 

combinations  and  corners  in,  628. 

selling  Broker  not  required  to  transfer,  247  n. 

requirements   as   to   regularity,   delivery   of    must    conform   to, 
186. 

buyer  must  pay  for  before  2:15  P.  M.,  186. 
may  buy  in  undelivered,  186. 

amount  considered  bought  when  not  specified,  183. 

market  value  of,  as  listed  at  Stock  Exchange,  362  n. 

difference  between  placing  and  underwriting,  968. 
(See  Conspiracy;  Negotiability;  Pledgor  and  Pledgee;  Remedies; 
Specific  Performance;  Transfers.) 
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STOCK-BOOK; 

to  be  kept  by  London  Brokers,  944. 

by  Dublin  Brokers,  951  n. 
(See  Books.) 

STOCK-BROKER, 

who  deemed,  954. 

term  defined,  187,  188,  953,  954. 

distinction  between,  and  ordinary  Brokers,  188. 

when  not  embraced  in  term  "Broker,"  187. 

when  term  first  used,  955. 

what  considered  evidence  of  having  acted  as  Broker,  956. 

in  England,   941. 

to  be  licensed  by  Mayor  and  Aldermen  of  London,  941. 

regulated  in  the  City  of  London,  .378. 

English  statutes  relating  to,  378,  941  et  seq. 

statute  of  Anne,  942  n.  1. 

London  Brokers'  Rehef  Act,  1870,  6  n.  3,  378  n.  4,  946  n.  1. 

act  extinguishing  City  of  London's  authority  over,  6  n.  3,  378  n.  4. 

considered  a  '"trader"  under  the  Enghsh  Bankrupt  Acts,  293. 

relation  of,  as  trustee,  198-200. 

in  what  States  must  be  Hcensed,  173-177. 

United  States  statutes  imposing  license  and  other  taxes,  177,  178. 

room  trader,  Xew  York  Stock  Exchange  member  acting  as,  179. 

definition  of,  179. 
legal  relation  of,  to  Client,  179-200. 

ordinary   transaction  between  Client  and,   detailed,   181-188. 
functions  broader  than  ordinary   Broker,   188  n. 
duty  and  liability  of,  in  purchasing,  218. 
right  to  indemnity,  218,  227. 

must  act  with  prudence  and  diligence,  218,  227. 
must  use  judgment  and  discretion,  218. 
care  and  skill,  218. 

whether  acting  gratuitously  or  otherwise, 
218. 
acting  in  good  faith,  principal  liable  for  damages  incurred,  218  n. 
degree  of  skill  required  of,  218. 
reason  for  employing,  218. 

general  discretion  to,  evidence  as  to  exercise  of,  218  n.  3. 
must  render  just  and  true  accounts,  219. 

itemized  accounts,  219. 
when  di.scoverv  of  Broker's  books  not  granted,  219. 
presumption  against  good  faith,  219. 

on  refusal  to  furnish  accounts,  219. 
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STOCK-BROKER— {conlinucd) , 

cannot  adopt  tortuous  methods,  220. 

when  must  deliver  principal  money  or  securities  received,  221. 
not  obliged  to  advance  price  of  securities,  221. 
when  Broker  an  agent  within  Michigan  statute,  221  n.  2. 
when  obliged  to  verif}-  genuineness  of  certificates,  226,  227. 
fuller  mention  of  Isham  vs.  Post,  226,  227. 
right  to  repledge  securities,  252  et  seq. 
mix  securities,  264. 

Client  entitled  to  favorable  presumption, 
264. 
rights  of  innocent  purchasers    of    debentures,    transfers    of  which 

forged,  267  n.  2. 
when  may  charge  more  than  legal  rate  of  interest,  272,  273,  274. 
what   transaction  amounts   to   a   preference   violating   insolvent 

law,  293  n.  3. 
proofs  when  Broker  sells  at  price  other  than  ordered,  298  n.  2. 
when  Broker  may  sell  through  sub-agent,  298  n.  2. 
when  evidence  of  verbal  contract  admissible,  299  n.  3. 
modification  or  waiver  of  Client's  order  for  jury,  299. 
cannot  purchase  on  direction  of  life  tenant,  300  n.  2. 
liable  for  contracting  without  authority,  even  though  mistaken, 

302  ?i.  1. 
cannot  act  for  buyer  and  seller,  220. 

Broker  acting  for  buyer  and  seller,  effect  of,  369  n.,  376  n. 
reasonable  notice  to  furnish  more  margin  to,  434  ?i.  2. 
dealing  with  apparent  ownei's,  743. 

criminally  liable  in  England  for  misappropriation,  953. 
in  Ireland,  950  n.  4. 
to  act  with  fidelity,  etc.,  218. 
must  strictly  obey  instiTictions,  304. 
when  to  act  by  substitute,  183,  391. 
discretionary  duties  of,  cannot  be  delegated,  391. 
penalty  for  failure  to  keep  books  of  account,  958. 
analysis  of  transaction  between  Broker  and  Client  on  London 

Stock  Exchange,  981. 
relation  of,  to  Client  defined  on  London  Stock  Exchange,  994. 
held  to  all  responsibilities  of  an  agent,  994. 
names  of  Clients  not  divulged  by,  185. 
when  authority  of,  cannot  be  revoked,  211. 
cannot  conceal  transactions  from  Client,  218. 
examination  of,  before  trial,  where  information  refused,  219. 
when  to  furnish  itemized  account,  219. 
must  render  correct  account,  219,  398. 
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STOCK-BROKER— (con^inwed), 

communications  between  Broker  and  Client  not  privileged,  400. 

may  be  compelled  to  disclose  names  of  purchasers,  402. 

when  he  can  close  transaction,  38-5. 

may  require  Client  to  take  shares  upon  reasonable  notice,  385. 

may  contract  according  to  rules  of  Exchange,  228. 

Client  liable  for  losses  occasioned  by,  228. 

to  procure  execution  of  assignment  of  stock,  267. 

accord  and  satisfaction  a  bar  to  violation  of  duty  by,  276. 

nature  of  speculative   transaction  between   Broker  and  Client, 
179-181,  189. 

use  of  securities  by,  to  raise  monej',  187. 

to  pay  taxes,  177,  178. 

when  relation  of  Broker  and  trustee  of  a  fiduciary  character,  293. 

liability  of,  for  stolen  securities,  190,  225  n.  2,  241. 
for  lost  securities,  225  n.  2,  241. 
for  failure  to  close  out  "straddle"  contract,  308. 

obligation  of,  to  hold  stock,  192  n. 

stock  usually  transferred  to  name  of,  187. 

not  bound  to  act  as,  or  so  inform  proposer,  206. 

when  bound  to  follow,  or  dechne  orders,  206. 

when  cannot  purchase  in  own  name,  207. 
Calls, 

usually  paid  by  Broker,  187. 

when  Broker  not  liable  for  assessments  or,  191,  246. 

Broker  may  recover  money  paid  for,  from  Client,  265,  266. 
(See  C.\LLS.) 

liability  of  Broker  to  Client  for,  247  n. 

when  seller  not  liable  for,  although  no  transfer  on  books,  268. 

liability  of  transferee  for,  270  n.  1 . 

when  Broker  to  indemnify  seller  for,  269  n.  2. 

effect  of   company's   insolvency,   269  n.  2. 
Commissions,  394. 

interest  of  Broker  in  transaction  only  extends  to,  180. 

Broker  not  entitled  to  recover,  when,  212. 

agreement  of  Brokers  to  share  legal,  396. 

when  unlicensed  Brokers  cannot  recover,  960-962. 

not  recoverable  where  transaction  against  public  policy,  964. 
(See  Commissions.) 
Conversion, 

by  Brokers,  action  for.     (See  Remedies. 
Diligence, 

Broker  must  exercise,  212,  218,  243. 

effect  of  failure  to  exercise,  212. 

92 
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STOCK-BROKER— (con  ^in  wed), 

liable  for  stocks  stolen  or  lost  by  failure  to  exercise,  242. 

in  purchasing  genuine  stock  for  Client,  224. 

when  a  question  for  the  jury,  242. 
Dividends, 

collected  by  Broker,  187. 

(See  DiviDEXDs;  Stocks.) 
Employment, 

proof  of,  b}'  Broker,  where  agency  denied,  214-217. 

to  act  for  Client  to  be  clearly  shown,  211. 

cannot  act  for  buyer  and  seller,  220. 

liability  of  Broker  for  losses  occasioned  by,  225  n.  1,  241  et  seq. 
Guaranty, 

rights  of  parties  under,  236,  237. 
Hypothecation, 

stocks   pledged   as  security   for  loan  cannot   be    disposed  of   by 
Broker,  2.59. 

(See  Pledgor  and  Pledgee.) 

Broker  not  bound  to  realize  on  pledged  collateral,  229. 

when  Client  entitled  to  preference  on  wTongful,  276  7i.  4. 
Indemnity, 

right  of  Broker  to,  21S,  227,  240,  9S6.  1010. 

Broker  cannot  recover,  where  he  acts  without  authority,  227-235. 

for  losses  occasioned  in  business,  227. 

expenses  and   di.sbursements  of  transaction   recoverable,   274. 

for  losses  through  dealing  not  recognized  by  rules,  22S. 

where  contracts  are  made  according  to  rule  of  Exchange,  228. 

for  loss  occasioned  by  raising  money  upon  stocks  for  Client,  239. 

for  purchase  of  shares  in  company  being  wound  up,  229. 

for  money  paid  out  in  wager  contracts,  552  et  seq. 

where  differences  are  paid  by  Broker,  228. 

for  non-delivery  of  stock  sold  for  Client,  229. 

Broker  not  bound  to  realize  or  return  collateral  before  action  for, 
229. 

right  to,  not  lost  by  Broker's  wrongful  act,  230,  2.34. 

Broker's  right  to  sue  for,  not  lost  by  conversion  of  Client's  stock, 
230. 

when    Client   only    entitled    to   actual   damages   on    conversion, 
231-233. 

opinion  of  Church,  C.  J.,  231,  232. 
Bartlett,  J.,  233. 

Broker  may  counterclaim  for  loss  on  -wTongfuI  sale,  233,  234. 
Insolvency, 

insolvent  Broker  receiving  deposits  punishable  in  Illinois,  783  n.  2, 
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STOCK-BROKER~{continued), 

account  may  be  summarily  closed  by  reason  of  Client's,  1004  et 

seq. 
what  considered  evidence  of,  to  authorize  closing  of  account,  1006. 
when  Client  not  liable  for  loss  occasioned  by  Broker's,  1009. 
when   Broker  not  liable  for  loss  occasioned  by  fellow-Brokers, 

244. 
Client  entitled  to  preference  when,  276  n.  4. 
preference  b}'  Broker  violating  insolvent  law,  293  n.  3. 
Interest, 

Broker  may  charge,  on  money  advanced  for  stocks,  270. 

Ta&y  charge  extra  interest  which  he  is  compelled  to  pay, 
etc.,  270. 
when  entitled  to  more  than  legal  rate  of,  271. 
when  Client  not  bound  by  custom  to  charge  compound,  273. 
(See  Interest;  Usury.) 
JoirU  account, 

with  Broker.     (See  Joixt  Accouxt.) 
Lien, 

of  Broker  for  advances  and  commissions,  187. 

for  money  paid  upon  shares,  2.51,  9S7. 

for  purchase- mo nev  paid  on  marginal  transaction,  20.5. 

when  enforced  bj'  sale  of  Client's  stock,  341. 

(See  Remedies.') 
on  Broker's  seat.     (See  Stock  Exch-^xge.) 
Loan, 

practice  as  to  loan  of  stocks  defined,  327. 
in  whom  title  vested  when  loan  amounts  to  sale,  328,  329. 
when  collateral  for,  cannot  be  disposed  of  by  Broker,  2.59. 
liability  of  Broker  for  selling  out  collateral  before  expiration  of, 

259-264. 
Broker  must  return  identical  stocks  pledged  on,  260. 
right  of  Broker  to  hold  wife's  bonds  deposited  as  collateral  for,  743. 
stocks  pledged  in  gross  on  different  loans,  how  sold,  363. 
(See  also  Collater.\l.) 
Loss, 

liability  of  Broker  for,  where  he  sells  upon  credit,  301. 

when  accounts  showing,  not  admissible  against  surety,  237. 

how  limited  by  means  of  "stop  order,"  .302. 

what  Broker  to  show  in  action  to  recover,  upon  Client's  default, 

388. 
when  entirely  upon  Client  in  speculative  transactions,  196. 

(See  Cliext;  Indemxitv,  supra.) 
liability  of  Client  for,  to  Broker,  2'29. 
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STOCK-BROKER— (coniinued), 
Marginal  transactions, 

duties  of  Broker  on,  defined  per  Hunt,  C.  J.,  181,  182. 

1.  To   buy  stock   for  Client. 

2.  To  advance  all  monej-  beyond  ten  per  cent. 

3.  To  carry  stocks  until  margin  exhausted,  etc. 

4.  To  have  shares  ready  for  delivery  upon  demand  of  Client. 

5.  To  deliver  shares  upon  payment  of  price,  etc. 

6.  To  sell  upon  order  of  customer. 

when  Broker  to  keep  sufficient  quantity  of  stock  for  Client  on,  252. 

when  Broker  need  not  keep  identical  shares  purchased  on,  187, 
252,  255.  43.3. 

liability  of   Broker  under  express  agreement   to   keep   identical 
shares,  261  et  seq. 

form  of  receipt  given  by  Broker,  where  stock  is  deposited  on,  253. 

stocks  purchased  on,  may  be  used  in  Broker's  business,  251. 

recovering  margins  where  stock  is  unlawfully  converted,  352. 

liability  of  Client  for  suspension  for  failure  to  put  up  margin,  434, 
435. 

when  Broker  not  liable  for  loss  of  margin  on,  244. 

right  of  Broker  to  recover  marginal  securities  wrongfully  with- 
held, etc.,  260,  261. 

when  dividend  warrants  pledged  for,  ordered  to  be  delivered  to 
trustee,  292,  293. 

(See  MarcxIX.) 

Client  may  order  sale  although  margin  exhausted,  297. 
Misappropriation, 

of  collateral  by  individual  member  of  Broker's  firm,  243. 

when  assignee  in  bankruptcy  not  entitled  to  collateral  misapplied, 
293. 

of  Client's  money.     (See  MiSAPPKOPiiiATio.v.) 
Pledgee, 

when  a  Broker  becomes  trustee  or,  180,  189,  198-200,  205. 

when  stocks  may  be  pledged  by,  to  raise  money,  254. 

right  to  recover  when  stock  is  pledged,  390. 

when  sale  by,  cannot  be  resisted  by  pledgor,  336. 
Partnership  property, 

when  check  delivered  to  Broker  not  notice  of,  322. 
Payment, 

Broker  may  receive  payment  of  price,  301. 
Principal, 

Broker  not  considered  as,  994. 

person  employed  as  Broker  cannot  be,  281,  995,  996. 

when  Brokers  considered,  as  to  each  other,  749. 
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STOCK-BROKER— (continued), 

Broker  guilty  of  fraud  in  acting  as  both  seller  and  buyer,  379. 
not  bound  to  disclose,  988  72.  1. 

when  liable  for  not  so  doing,  444. 
cannot  sue  where  he  acts  as  principal  and  agent,  22.5  n.  1 ,  959. 
when  Broker  not  compelled  to  accept  other,  184. 
Broker  liable  as,  when  he  renders  sales  notes  in  his  o-mi  name, 

301,  302. 
Privity, 

between  Client  and  other  Broker  considered,   185. 
where  does  not  exist  between  principal  and  second  Broker,  .393. 
existence  of,  between  Jobber  and  vendor,  1013. 
(See  London  Stock  Exchange.) 
Profits, 

Broker  to  account  for,  where  made  by  dealing  in  Client's  stock, 

260,  369,  1002. 
where  made  by  Broker  by  sale  of  his  owni  stocks  to  Client,  382. 
Purchase, 

how  ordered  for,  executed  on  London  Stock  Exchange,  992. 
relation  between  Broker  and  Client  on  London  Stock  Exchange, 

994  et  seq. 
duty  and  liability  of  Broker  in  purchasing  stocks,  182,  183,  218. 
purchase  or  sale  for  own  account,  187. 
where  price  is  not  named,  208. 
effect  of  advancement  of  money  for,  194. 
duty  of  Broker,  where  ordered  to,  218,  224. 
Broker  can  onlj-  charge  cost  price,  959. 

Broker  to   make   immediate  purchase   when  .so  ordered,   181. 
place  as  to  may  be  regulated  bj'  usage,  209. 
when  Broker  not  authorized  to  depart  from  positive  instructions 

by  usage,  2.38  n.  4. 
when  order  fulfilled  through  .sub-agents  in  another  city,  209. 
Broker  must  buy  at  best  price  not  exceeding  that  directed,  207, 

208. 
counter-orders  to  sell  and  buy,  how  executed,  187. 
Broker  must  purchase  according  to  order,  207,  208,  209,  221. 
when  less  number  may  be  purchased,  208. 
when  orders  to  be  executed,  210. 

when  Broker  not  bound  to  carry  out  orders  for,  209  n.  3. 
what  a  good  execution  of  order  to,  222,  986. 
revoking  order  to,  211. 
recovery  of  money  paid  upon  order,  21 1. 

contents  of  notice  of,  etc.,  sent  to  Client  by  Broker,  187,  213. 
when  does  not  reheve  Broker  from  liability,  258. 
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STOCK-BROKER— (continued), 

failure  to  deliver  stocks  within  "reasonable  time,"  235. 
Broker  not  to  pay  for  shares  where  not  delivered  on  "settling- 
day,"  235. 
duties  of  Broker  in  respect  to  stock  purchased,  205,  206,  241. 
when  Broker  compelled  to  take  same  back,  etc.,  3S4. 
when  Client  entitled  to  stock,  183-1S5,  190,  197,  257,  389,  1001. 
Broker  may  require  Client  to  take  shares  purchased,  385,  386. 
if  order  to,  is  ambiguous.  Client  to  bear  loss,  206. 
rule  when  order  to,  contains  technical  terms,  206. 
Client's  order  to,  Broker  must  actually  execute,  206. 

guilty  of  fraud  if  he  does  not  execute,  206. 
contract  with  third  party  when  not  execution  of, 
207. 
when  Proker  may  await  further  instmctions  to,  208. 

must  bear  error  as  to  par  value,  209. 
order  to,  not  an  entire  contract,  209. 
where  Broker  to  execute  order  to,  209,  210. 
evidence  as  to  execution  of  order  to,  210  n.  1. 
principal's  or  Broker's  judgment  when  to  control,  211. 
guarantee  by  Broker,  211,  212. 
Client  may  ratify  unauthorized,  when,  212. 

parties  may  agree  that  pledgees  may  themselves  purchase,  381. 
Broker  buying  for  himself  but  apparently  for  principal,  382. 
form  of  notice  of  purchase  or  sale,  rights  of  Broker,  382  n.  2. 
Broker  cannot  become  purchaser  where  employed  as  an  agent, 

365,  997  et  seq. 
duty  of  Broker  when  employed  to  buy  on  margin,  375. 
custom  to  be  both  buyer  and  seller  illegal,  209,  367,  369  n.  1,  375, 

S7Sn.\. 
Broker  to  show  that  he  has  made  full  disclosure  to  principal  on, 

375  n.  3. 
the  general  rule,  forbidding  sales  or  purchases  by  Broker,  stated, 

365,  366  and  n.  2,  373. 
exception  to  general  rule,  368  n. 
relaxation  of  rule  in  England,  380. 

remarks  of  Lord  Wynford  in  Brookman  vs.  Rothschild,  371. 
Broker  compelled  to  deliver  shares,  etc.,  where  same  are  purchased 

for  himself,  383,  384. 
Broker  cannot  sell  Client  his  own  shares  through  third  party, 

372. 
Broker  may  buy  in  "under  the  rule"  to  protect  himself,  380. 
relation  of  Broker  to  Client  in  transaction  for  "the  account," 

etc.,  987. 


General  Index.  1468 

[Figures  refer  to  pages.] 

STOCK-BROKER— (co/rhnwed), 

Broker  may   recover  difference   where  Client   refuses  to  deliver 

securities,  987. 
what  not  considered  a  ratification  of  Broker's  illegal  act  on,  377. 
liability  of  Broker  for  illegal,  384. 
Broker  may  purchase  pledged  security  at  judicial  sale,  380. 

cannot  recover  where  purchase  is  ultra  vires,  238,  239. 
not  guarantor  of  genuineness  of  stock  purchased,  224. 
only  bound  to  purchase  what  is  passing  in  market  as  stock 
224. 
rights  of  Broker  on  purchase,  etc.,  of  spurious  securities  or  worth- 
less stock,  190,221-224. 
Client  may  recover  margins  if  fictitious,  221  n.  2. 
when  letters  of  allotment  a  sufficient,  222. 
Broker  not  bound  to  transfer  stock  to  Client's  name,  244. 
when  Broker  authorized  to  transfer  stock  to  Client's  name,  245. 
to  transfer  stock  to  another  Broker,  245. 
Remedies  of  Broker  and  Client.     (See  Remedies.) 
Sale, 

effected  by  Broker  when  not  member  of  Exchange,  981. 

place  of,  356. 

nature  of,  on  Exchange  between  Brokers,  185-187,  267,  268. 

effect  of  sale  of  Client's  stock,  382. 

cannot  be  made  by  Broker  upon  credit,  301. 

when  usage  justifies  sale  on  credit,  301  n.  4. 

duty  of  Broker  on  instruction  to  make,  257. 

price  at  which  to  be  made,  297,  327. 

terms  of,  300. 

duty  of  Brokers  as  to  number  of  shares,  manner  and  place  of, 

297. 
margin  may  be  recovered  where  he  neglects  to  make,  300. 
must  be  at  price  ordered,  327. 

verbal  authority  to  sell  at  different  price,  299,  345. 
when  not  to  be  made  upon  order  of  one  of  two  trustees,  300. 
under  stop  order,  duties  of  Broker,  297,  302-306. 
when  dispute  as  to  ownership  of  shares  for,  211. 
principal's  or  Broker's  judgment,  when  to  control,  211. 
effect  of  guarantee  by  Broker,  211,  212. 

not  held  to  warranties  on  sale  of  securities  applicable  to  princi- 
pals,  225  n.  1. 
although  margin  exhausted.  Client  may  order,  297. 
when  Broker  must  convert  margin  carried  stocks  into  others,  297. 
what  Client  can  treat  as  sale,  297. 

may  recover  on  illegal  transfer,  298. 
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STOCK-BROKER— (con^mued), 

general  rule  forbidding  sale  or  purchase  by  Broker  stated,  365 
et  seq. 

usage  affirming  general  rule  when  not  binding,  369  7i. 

exception  to  general  rule,  368  ??. 

Brokers  may  sell  to  Client  when  dealing  on  their  own  account, 
366  n.  2. 

when  Broker  may  as  a  principal  sell  at  a  profit,  366  n.  2. 

evidence  of  sale  sufficient  to  bind  Client,  377. 

Broker  mixing  his  own  bonds  with  principal's,  382. 

when  Broker  justified  in  making  upon  fall  of  market,  299. 
may  sell  for  his  own  protection,  308. 
not  chargeable  for  neglect  to  sell  at  highest  point, 
30.5. 

when  power  to  sell  expires  on  day  of  order  for,  299,  443. 

when  not  revoked  by  subsequent  order,  299. 

when  settled  for,  183. 

for  cash,  how  settled,  183. 

closing  out  at  private,  for  neglect  to  put  up  margin,  434  n.  2. 

when  contract  of  completed  upon  Exchange,  183. 

number  of  shares  considered  sold,  183. 

Client  liable  to  Broker  for  difference  on  mistaken  order,  22.5. 

kind  of  stocks  Broker  may  deliver,  181. 

how  delivery  made  to  buying  Broker,  251 . 

selling  Broker  to  deliver  certificate  of  stock,  etc.,  266,  267. 

certificate  must  be  proper  and  legal,  267. 

right  of  Broker  to  sell  when  Client  becomes  bankrupt,  386. 

Broker  cannot  fill  in  deed  executed  by  vendor  in  blank,  1008  n.  5. 

rule  as  to  procuring  transfer  and  registration  of  shares,  268,  301. 

what  deemed  a  ratification  of  an  illegal,  355. 

when  Broker  not  to  warrant  stock  in  name  of  Client,  298. 

of  stock  standing  in  name  of  trustees,  300. 

of  stocks  held  on  joint  account,  315. 

sale  of  unmarketable  bonds,  222,  223. 

may  not  sell  his  own  securities  to  principal,  225  n.  1. 

if  sale  cancelled  by  Exchange,  when  Client  cannot  recover,  300  n.  4. 

rights  of  Broker  on  Client  refusing  to  deliver  stock  sold,  302. 
Shares,  keeping  separate, 

when  not  necessary  to  keep  shares,  etc.,  separate,  255. 

as  to  keeping  identical  .shares  purchased,  241,  244,  261,  290. 
Short  sale.     (See  Short  Sales.) 
Special  contract, 

with    client   for   stock   speculations.     (See   Special   Contract; 
Speculation.) 
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STOCK-BROKER— {continued), 
Stolen  bonds,  etc., 

pledged  with  Broker  to  secure  account,  319. 

when  Broker  not  liable  for  stolen  or  lost  securities,  190,  241,  242. 

(See  Pl.,EDGOR  AND   PLEDGEE.) 

Stop  order.     (See  Stop  Order.) 
Surety, 

rights  of,  as  against  Broker,  237. 
Trust  funds, 

dealings  of  Brokers  with,  when  trustee  may  follow  same,  1003. 
(See  Client;  Transfers  of  Stock;  Usage.) 

STOCK  CERTIFICATES, 
origin  of,  8,  9,  10. 

(See  Negotiability.) 

STOCK  EXCHANGE, 

earty  history  of,  in  England,  10. 

history  of  bourses,  8  n.  3. 

now  established  in  large  cities  of  Great  Britian  and  Ireland,  952. 

license  and  bond  only  now  required  in  Dublin,  953. 

in  Philadelphia  and  San  Francisco,  15,  19,  178. 

New  York,  11,  12,  14,  15,  178. 

Boston,  16,  178. 

Chicago,  15,  178. 

St.  Louis,  16,  178. 

Baltimore,  16,  178. 

Pittsburg,  16,  19,  179. 

Cleveland,  16,  178. 

Cincinnati,  16,  178. 

Denver,  16,  178. 

Detroit,  16,  178. 

Kansas  City,  16,  178. 

New  Orleans,  16,  178. 

Providence,  16,  179. 

Los  Angeles,  16,  179. 

Indianapolis,  16,  179. 

Richmond,  16,  179. 

Washington,  16,  179. 

Montreal,  16. 

Toronto,  16. 

New  Jersey,  18. 

London,  origin  and  history  of,  969. 

Paris,  origin  and  history  of,  1045. 
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STOCK  EXCHANGE— {continued), 
Dublin,  950  and  n.  i. 
anomalous  nature  of  unincorporated,  22. 
right  to  control  publication  of  quotations,  22. 
to  acquire  personal  estate,  37  n. 
to  acquire  real  estate,  36-38. 
real  property  of,  in  whom  vested,  3o. 
personal  property  of,  in  whom  vested,  32,  33. 
terms  and  contracts  used  on,  by  Brokers,  200-204. 
legal  nature  of,  13,  20. 
not  partnerships,  28,  33. 

not  corporations  nor  joint-stock  companies,  22,  31,  69. 
object  of  their  organization,  29,  33. 
remarks  of  James,  L.  J.,  upon,  138. 
property  of,  may  be  taxed  in  New  York,  31  n.  3. 
account  of  transaction  upon,   183,  753,  754. 
nature  of  memorandum  of  transactions  upon,  between  Brokers, 

183. 
rights  of  associates,  do  not  differ  from  partnerships,  31. 

in  property  of  Exchange,  32-38. 
how  dissolved,  56  n. 

cities  in  United  States  in  which  organized,  178. 
may  control  right  to  publish  quotations,  24. 
Actions  against, 

when  brought  against  president  of,  40-46. 
.suits  by  and  against,  how  and  when  instituted,  40-53. 
suits  by  and  against,  how  and  when  instituted,  in  Xew  York,  40- 
47. 
in  Pennsylvania,   47-48. 
France,  42  n. 
Massachusetts,  49. 
Connecticut,  49-50. 
Colorado,   50. 
Minnesota,  50. 
Kentucky,  50. 
Texas,  50. 
Ohio,  50. 
Illinois,  50. 
Missouri,  51. 
Michigan,  51. 
Georgia,   51. 
England,  51. 
Arhitration  Committee, 
necessity  for,  78. 
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STOCK  EXCHA'SGE— {continued), 

jurisdiction  of,  over  members  cannot  be  revoked,  79. 

what  not  a  dispute  requiring  action  of,  141  and  n. 

what  enforcement  of  agreements  before,  against  public  policy, 

135  and  n. 

(See   New   York   Stock   Exchange.) 
may  expel  for  refusing  to  arbitrate,   135/1.2,  141. 
when  courts  will  not  interfere  with  decision  of,  138. 
when  statutes  oust  jurisdiction  of  courts,  143. 
By-laws, 
object  of,  70. 

power  to  make,  not  unlimited,  69-70. 
principles  applied  to  interpretation  of,  69  and  n. 
a  contract  between  members,  77. 
not  binding  unless   personally  assented  to,   134. 
when  members  bound  by,  59. 
amendments  to,  when  binding,  70. 
have  force  of  law  as  between  members,  117. 
when  under  dispute  cannot  be  decided  by  Arbitration  Committee, 

141-143. 
void  if  in  conflict  with  Constitution  of  United  States,  70. 

State  constitution  or  common-law,  70. 
constitution  of  association,  87. 
hard  and  unconscionable,  not  binding,  77,  78. 
unreasonable,  not  binding,  59  n.  5. 
preventing  recourse  to  law  void,  132. 
void  if  illegal,  62,  63. 

are  of  equal  obligation  with  constitution,  .59  n. 
power  of  Exchange  to  enact,  how  limited,  69. 
conferring  judicial  power  illegal,  134. 
former  doctrine  of  Illinois  as  to  interfering  with  unreasonable, 

overruled,  69. 
action  of  Exchange  not  reviewed  when  in  accordance  with,  77. 
members  must  exhaust  remedies  under,  104,  105. 
reinstatement  of  member  expelled  by  means  of  unreasonable,  109. 
effect  of  provision  expelling  members  for  non-payment  of  dues,  103. 
giving   preference    lien    in   defaulters'   .seats    to   members,    legal, 

113,   114. 

(See  New  York  Stock  Exchange.) 
Constitution, 

and  by-laws,  a  contract  between  members,  61,  77. 
amendments  to,  when  binding,  167,  168. 
effect  of  clause  in,  to  submit  to  arbitration,  134. 
(See  New  York  Stock  Exchange.) 
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STOCK  EXCHANGE— (con<inw€d), 
Expulsiori, 

right  of  member  to  be  represented  by  counsel,  97,  98. 

right  of  member  to  be  present  at  rendition  of  judgment,  98  n. 

no  presumption  that  member  would  not  get  fair  trial,  98. 

preferment  of  charge  by  member  of  Committee  no  bar  to  trial,  98. 

when  expulsion  is  an  election  of  remedies,  103. 

when  appeal  to  courts  can  be  made,  104,  106,  107. 

when  by-laws  of  unincorporated  associations  void,  10.3. 

court  will  not  review  irregular  proceedings  unless  injustice  done, 

10.5. 
improperly  expelled  member  may  recover  value  of  seat  by  ac- 
tion, 108  n. 
damages  for  wrongful  expulsion  recoverable,   108  n. 
irregular,  from  unincorporated   Exchange,  remedy  is  equitable 

action,  110. 
irregular,  member  entitled  to  discovery  to  prepare  complaint, 

110  N. 

irregular,  action  for  damages  for,  112. 

for  obvious  fraud,  not  entitled  to  bill  of  particulars  of  fraud, 

110  n. 
member  disposing  of  seat,  when  not  liable  to,  132  n. 
inherent  power  to  expel  for  acts  not  contained  in  by-laws,  74. 

1.  For  acts  of  an  infamous  nature,  crime,  etc. 

2.  Offences  against  member's  dut}'  as  corporator. 

3.  Offences  of  a  mixed  nature, 
general  rule  upon,  stated,  64,  7.5. 
how  legality  of,  tested,  62. 

the  English  rule  upon,  stated  per  James,  L.  J.,  64. 

of  members  from  voluntary  association,  99. 

when  cannot  be  for  acts  disconnected  with  corporate  business,  74. 

for  crimes,  when  not  proper,  74. 

for  acts  not  contained  in  constitution  of  Exchange,  80  and  n.  3. 

constitution  and  by-laws  must  be  observed  in  proceedings  for,  9.5. 

of  members  of  as.sociations  having  property  interest,  98. 

rules  applied  where  property  interests  involved,  62. 

can  only  be  for  just  and  reasonable  cause,  62,  102. 

what  deemed  a  reasonable  rule  upon  subject  of,  65. 

difference   between   "expelled"  and   "suspended"  member,  82, 

83  n.  1 . 
resolution  for,  how  voted  upon,  101. 
nature  of  proceedings  in  trial  for,  hearing,  etc.,  95. 
sufficient  notice  of  hearing  for,  and  of  charge,  must  be  given,  96 

and  n.  2,  101. 


General  ludex.  1469 

[Figures  refer  to  pages.] 

STOCK  EXCHANGE— (con^wwed), 

on  charges  for,  party  must  have  opportunity  for  defence,  98. 

when  merits  of,  not  examined  into.  111. 

void  if  contrary  to  public  poHcy,  111,  138. 

power  of   incorporated   and   unincorporated   associations  as   to, 
72-75. 

Exchange  not  bound  to  pro\e  validity  of,  84. 

Committee  judge  of  whether  acts  fraudulent,  84. 

justifiable  although  no  actionable  fraud,  88,  89. 

when  conclusive,  if  proceedings  not  irregular,  90. 

not  conclusive,  when  no  evidence  to  support,  90,  91. 

when  trial  unnecessary,  91-94. 

void  when  result  of  malice  or  fraud,  64. 

when  expulsion  for  "obvious  fraud"  illegal,  127. 

when  not  interfered  with,  etc.,  106. 

when  not  to  be  set  aside,  76-80,  105,  106,  138. 

b}^  ex  post  faclo  resolution,  80. 

prevention  of,  where  rules  are  illegal,  64. 

of  member  of  insolvent  firm  when  irregular,  81. 

without  legal  cause,  mandamus  for,   108  71.,   109,   110  n.,  112. 

when  not  interfered  with  by  mandamus,  90,  110  ?i.,  Ill,  112. 

when  prevented  by  injunction,  59,  107,  108,  109,  110  n. 

complaint  or  declaration  by  expelled  member,  81. 

sale  of  seat  wrongfully  procured  by,  127. 

remedy  of  member  where  by-laws  provide  for  non-payment  of 
dues,  103. 

when  justified,  74. 

where  differences  not  made  good,  223. 

when  not  proper  for  failure  to  pay  dues,  102. 

sufficient  charge  must  he  made,  96. 

member  must  be  allowed  to  appear  and  explain,  95. 

may    examine  and    cross-examine    witnesses,  and  make 
suggestions,  96. 

when   procedure   improper,  96  n.'3. 

waiver  of  cross-examination,  96  n.  3. 
defence,  97. 
Gratuity  Fund, 

right  of  representatives  to  participate  in,  164-171. 
Judgment  against, 

effect  of,  upon  members,  52. 
Jurisdiction, 

cannot  usurp  judicial  powers,   129. 

cannot  take  cognizance  of  matters  outside  of  its  organization,  129. 

confined  to  matters  between  members,  141. 
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STOCK  EXCBAT<iGE— (continued), 

no  power  to  summon  witnesses,  129. 

cannot  issue  subpoenas,  129. 

cannot  exclude  members  from  obtaining  legal  redress,  136,  137. 

when  member  may  refuse  to  submit  to  authority  of,  137,  138. 

when  injunction  lies  to  prevent  unwarranted  exercise  of,  131. 

effect  of  taking  cognizance  of  private  affairs,  129. 

has  not  jurisdiction  over  private  affairs,  etc.,  130. 

clause  preventing   members  from  applying  for  injunction,  etc., 

136. 
sentence  of,  conclusive,  when  acting  judicially,  90. 
when  finding  as  to  amount  due  from  defaulter  conclusive,  117. 

(See  Jurisdiction.) 
Committee  of,  cannot  exceed  jurisdiction  conferred  by  by-laws, 

132. 
Membership, 

rules  of  New  York  Stock  Exchange  as  to  application  for,  144  n., 
1082. 
London  Exchange  as  to,  1137,  1142. 
Paris  Bourse  as  to,  1227. 
applicants  for,  14. 

penalty  for  misstatement  by,  14. 
cjualifications  for,  in  New  York  Stock  Exchange,  14. 
limitation  of,  in  New  York  Stock  Exchange,  14,  1086. 
generally  limited,  1086. 

right  of,  in  Exchange  considered  property,  etc.,  62. 
when  lost  for  violation  of  rules,  etc.,  136-138. 
gi\'es  no  several  interest  in  property  of  Exchange,  33,  144. 
real  estate  held  by,  rights  of  members  in,  35-38. 
liability  of  members  for  debts,  38,  39. 
nature  of  contract  between  members  in  Exchange,  185. 
right  of  members  to  participate  in  insolvent  property,  978. 
when    members    in    England    have    no    preference   over   outside 

creditors,  120. 
restoring  members  by  mandamus,  103,  109. 
interlocutory  injunction  against  Exchange  by  member,  81. 
disputes  between  members  and  the  Exchange  considered,  141. 
where  dispute  relates  to  extraneous  matters,  142,  143. 
when  payment  of  claim  due  other  members  not  recovered  back, 

139. 
members  not  liable  for  dues  during  suspension,  etc.,  103. 
effect  on,  of  failure  to  pay  dues,  102. 
rule  that  suspended  member  settle  with  other  members  before 

readmission,  reasonable,  94. 
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STOCK  EXCHANGE— (continued) , 

Rules, 

and  regulations,  power  to  make,  57,  59,  69. 
effect  of,  upon  persons  not  amenable  to  jurisdiction,  66  n. 
how  treated  by  courts  where  property  interests  involved,  61,  70  n. 
void  if  immoral  or  contrary   to  public  policy,  59,  114,  133,  470 

n.  1,977,  978. 
preventing  recourse  to  law  void,  132. 
hard  or  unreasonable,  void,  59. 
ex  post  facto,  void,  59,  80. 
giving  members  preference  lien  on  proceeds  of  defaulters'  seats, 

113-117,  124,  149. 
effect  of  violation  of,  146. 
conferring  judicial  powers  not  binding,  130. 

indemnity  from  Client  for  acting  according  to,  227,  228,  239,  240. 
for  good  order  deemed  conclusive,  59. 
when  binding  on  Client,  424. 

Broker  impliedly  authorized  to  contract  in  reference  to,  228. 
admitted  to  show  meaning  of  words  "reasonable  time,"  430. 
as  to  dealings  in  prospective  dividends,  22S. 
when  Brokers  regarded  as  principals  by,  749. 
rule  prohibiting  representation  by  counsel,  legal,  97,  98. 
Broker  cannot  execute  orders  forbidden  by,  220  n.  2. 
Client  not  bound  by  subsequent,  220. 
former  and   present  ndes  of  New  York  Stock   Exchange  as  to 

delivery  of  stock,  effect  of,  246. 
icquiring  lender  of  stock  to  put  up  margins,   must  be  proved, 

327  n.2. 
cannot  provide  remedy  excluding  jurisdiction  of  courts,  427  n. 
binding  when  not  in  conflict  with  law  of  the  land,  428  n.  3. 
seat  not  saleable  to  pay  debts  not  within  scope  of,  428  n.  3. 
as  to  notice,  must  be  obeyed  strictly,  429  n. 
effect  of  fraudulent  procurement  of  special  settling  day  under, 

430?!. 
"friendly  loan"  entitled  to  preference,  when,  4.38  n. 
amount  due  b}'  defaulter  under,  is  a  liquidated  svmi,  445. 
Seat, 

not  a  chose  in  action,  146. 

in  New  York,  not  working  tools,  exempting  it  from  judgment 

creditors,  146. 
owned  by  a  partnership,  claim  by  one  partner  to  proceeds  of 

sale  of,  1.56. 
when  equity  vaU  not  interfere  to  prevent  bankrupt's  use  of  .seat, 

159  n. 
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STOCK  EXCUA^^GE— (continued), 

Exchange  should  be  a  party  in  proceedings  as  to,  160,  161  and  n. 

habihty  of,  to  taxation,  163,  164. 

not  saleable  to  pay  debts  not  within  scope  of  rules,  428  n.  3. 

"friendly  loan"  entitled   to  preference  in  distributing  proceeds 
of,  438  n. 

defined,  145,  146,  153. 

in  New  York  Stock  Exchange,  33,  34. 

rules  of,  relating  to  applications  for,  144  n. 

held  subject  to  rules  of  Exchange,  14G. 

proceeds  of  sale  of,  only  disposable  as  provided  by  rules,  70  n. 

Committee  cannot  make  title  to,  when  ownership  disputed,  89. 

agreement  to  invest  purchase  price  of,  to  secure  member's  debts, 
valid,  115  /). 

when  no  lien  on,  member's  debts  discharged  by  bankruptcy,  115. 

honestly   insolvent  member    not    readmitted   may  receive  pro- 
ceeds of,  146  71. 

members  deprived  of,  for  violating  rules,  146  and  n. 

when  protected  by  injunction,  146. 

regarded  as  property,  114,  127,  144,  150,  157. 

when  not  property  in  the  eye  of  the  law,  113,  148. 

what  considered  proof  as  to  value,  127. 

distinction  between  English  and  American  cases  as  to  liens  upon, 
120,  121,  126. 

when  sale  of,  compelled  to  satisfy  debts,  152. 

rule  giving  members  preference  lien  on,  not  illegal,  114,  115,  148, 
162. 

lien  of  members  upon  defaulters'  seats  not  unreasonable,  125. 

when  prior  to  other  claims, 
115-118,  122-126,  162. 
what  debts  are  liens,  118- 
120. 

when  no  preference  lien  to,  over  outside  creditors  in  England, 
120,  121. 

when  proceeds  of,  subject  to  outside  creditors,  148,  162. 

members  have  no  lien  upon  proceeds  of,  when  illegally  sold,  126. 

not  assignable  to  any  but  members  or  members-elect,  154. 

how  transferred,  34,  127,  144  n. 

disposition  of,  upon  member's  death,  34,  156. 

not  subject  to  devise  or  bequest,  145. 

proceeds  of,  belong  to  member's  personal  representatives,  145. 

claims  on  seats  of  deceased  members,  by  whom  passed  upon,  148. 

not  .saleable  jto  person  whom  Exchange  will  not  recognize,  145,  162. 

Exchange  liable  in  damages  for  illegal  sale  of,  83  n.,  126. 
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STOCK  EXCBANGE-icontmued), 

when  secret  equitable  owner  has  no  claim  to  proceeds  of,  117,  148. 
when  members  compelled  to  apply  proceeds  of,  to  payment  of 

debts,  151. 
when  equity  will  compel  sale  of,  152,  155,  162. 
vesting  of,  in  receiver  appointed  in  supplemental  proceedings,  153. 
supplemental  proceedings  to  reach,  152,  154. 
cannot   be  attached  or  seized   on  execution,  144,  147,  148,  149, 

150,  151,  162. 
whether   proceeds   of,   after   payment   of    Board   debts,   can   be 

reached  by  execution,  148,  150,  151. 
not  transferred  to  vendee  upon  sheriff's  sale  by  mandamus,  151. 
when  property  of  member  not  to  be  distributed  contrary  to  Bank- 
rupt Law,  978. 
how  vested  in  assignee  in  bankruptcy,  153,  156-160. 
right  of  assignee  to  recover  balance  of  proceeds  of,  148,  151,  154, 

162. 
effect  of  transfer  of,  34. 

transfer  of,  effect  of  refusal  of  Committee  to  sanction,  34. 
rule  permitting  member  to  dispose  of  seat,  34  n. 
right  to  transfer,  in  New  York  Stock  Exchange,  35  n. 
retransfer  of,  by  employee  of  member,  35  n. 
member  may  pledge  or  mortgage,  149-155. 
Securities, 

dealt  in  on  Stock  Exchange,  648  et  seq. 

are  negotiable  or  non-negotiable,  648. 
(See  Negotiability.) 
Suspension, 

for  acts  not  contained  in  by-laws,  80  and  n.  2. 

for  trading  before  proper  hours,  65. 

contract  of  Broker  with  Client  to  suffer,  good,  103. 

when  threatened,  not  enjoinable,  76-80. 

that  contract  a  gambling  one,  no  defence  to,  94  n. 

affirmative  action  must  be  taken,  95. 

of  Broker  for  failure  to  put  up  margin  when  Client  liable  for, 

434,  435. 
effect  of,  82  n. 

prevented  where  right  to  appeal  is  infringed,  84-88. 
"Long  Room,"  New  York  Stock  Exchange,  right  of  suspended 

member  to  enter  not  considered  property,  S3  n. 
how  member  restored  where  irregularly  obtained,  103. 
when  member  not  liable  for  dues  during,  103. 
right  of  representatives  of  suspended  member  to  participate   in 

Gratuity  Fund,  164-171. 

93 
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STOCK  EXCHANGE— (coniwrned), 
Usage, 

Broker  impliedly  authorized  to  buy  and  sell  at  Exchange  by, 

209,  356. 
restricted  by,  to  transacting  business  at  Exchange,  356. 
for  Broker  to  charge  Client  more  than  cost  price  not  binding,  274. 
Broker  acting  according  to,  entitled  to  full  indemnity  for  losses, 
227. 

(See  Usage.) 

STOCK  EXCHANGE  SECURITIES.     (See  Negotiability.) 

STOCKHOLDERS, 

in  United  States  not  generally  liable  for  future  calls,  270. 

when  Broker  subject  to  liabilities  of,  266. 

when  executors,  etc.,  not  personally  liable  as  in  New  York,  266. 

personally  liable,  266  n. 
what  sufficient  to  constitute,  269  n.  3. 

STOCK-JOBBERS, 

practice  of,  in  making  contracts  on  the  Exchange,  123. 

STOCK-JOBBING, 

definition  of  transactions  in,  477  n. 

distinction  between  Sir  John  Barnard's  Act  and  statute  against 
wagering,  551. 

repeal  of  Sir  John  Barnard's  Act  against,  487  et  seq. 

in  time  of  George  II.,  476. 

object  in  enacting  Sir  John  Barnard's  Act,  477. 

Beawes's  history  of  "time  bargains,"  478  n. 

acts  against,  not  effectual,  514,  515. 

decisions  showing  futility  of  acts  against,  515. 

magazine  article  as  to  Exchange  dealings,  515  n.  4. 
Nature  of  stocks  embraced  in  the  act  against,  479. 

applied  to  "public  stocks,"  479. 

"time  bargains"  prohibited  as,  476,  477  n.  3,  478  n. 

applied  to  jobbing  in  omnium,  480. 

loans  of  stock,  480. 

executory  contracts  for  transfer  of  stock,  481. 

consols,  contract  to  pay  difference  to  become  due  on,  481. 
Nature  of  stocks  not  embraced  in  act  against, 

railway  and  jomt-stock  shares  not  within,  479. 

bargains  in  foreign  funds  not  within,  479, 
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STOCK-JOBBING— (con^mued), 

did  not  apply  where  seller  was  possessed  of  stocks,  480. 
Evidence  and  discovery  under,  etc., 

bill  of  discovery  under,  act  against,  481. 

Stock-broker,  when  cannot  be  compelled  to  testify  under  act,  482. 

books  of  Broker  may  be  produced,  482. 

when  Broker  to  discover  names  of  Clients  purchasing  shares  in 
illegal  company,  482. 

cannot  resist  discovery  where  no  penalty  imposed,  482. 
Actions  not  maintainable  under, 

differences  in,  when  not  recoverable,  483  et  seq. 

money  lent  to  pay  differences  not  recoverable,  484. 

when  promissory  notes  given  for  differences  void,  484. 

what  plea  under  act  must  allege,  48.5. 

actions  for  money  used  and  commissions  in  Stock-jobbing  trans- 
actions, 483. 

when  assignee  not  entitled  to  differences,  485,  486. 
New  York  statute  against,  488. 

repeal  of,  492. 

did  not  apply  to  shares  of  dissolved  corporation,  489. 

applied  to  stocks,  490. 

when  vendor  must  own  stock  agreed  to  be  sold,  490. 

time  sales  by  Broker  not  possessed  of  stock  void,  490. 

differences  not  recoverable  from  principal,  490. 

burden  of  proof  on  one  pleading  statute,  491,  543. 

when  money  paid  to  Broker  in  transactions  against  may  be  re- 
covered, 491. 

when  purchase  made  by  Broker  not  within  act,  492. 

"short"  sales  not  within,  492,  497. 

effect  of  repeal  of  act  against,  493,  497. 

when  plaintiff  need  not  allege,  in  pleading  ownership  of  stock, 
etc.,  493. 

effect  of  repeal  upon  Statute  of  Frauds  in  New  York,  493. 
Massachusetts  statute  against,  494. 

pleading  in  actions  by  Broker  for  refusal  to  take  stock,  etc.,  494. 

when  money  paid  by  Broker  recoverable,  494,  495,  499  n. 

when  contracts  by  Brokers  not  within,  496. 

when  promissory  note  for  losses  sustained  valid  under,  496. 

money  paid  for  losses  cannot  be  recovered  back,  496. 

when  contract  for  future  transfer  of  shares  not  within,  496,  497. 

".short"  sales  considered  illegal  in  Massachusetts,  497  et  seq. 

when  contracts  not  within,  499  n. 
Pennsylvania  statute  against,  repealed,  500. 
Illinois  statutes  against,  500,  502,  635  n.  1. 
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STOCK-JOBBING— (coMimued), 

decisions  under,  500  n.  4,  502  and  n.  1  and  2,  504  n.  2,  580,  581  n., 
636  n.,  638. 

distinction  between  certain  option  contracts,  501  n. 

option  contracts  under  statute  void    although    previously    valid, 

502  n.,  611. 
valid  if  delivery  intended  in  New 
York,  502  n. 
Ohio  statutes  against,  502,  503. 

decisions  under,  502,  503  and  n. 
Georgia  statutes  against,  503,  504. 

decisions  under,  504  n.  1. 
Iowa  statute  against,  504. 

decisions  under,  504  n.  2. 
North  Carolina  statute  against,  505. 

decisions  under,  505  and  n.  1  and  2. 
South  Carolina  statute  against,  505,  506. 

decisions  under,  505  ?i.  3,  506  n.  1. 
Arkansas  statute  against,  506. 

decisions  under,  506  and  n.  2,  3,  4,  507  n.  1. 
California  constitutional  provision  against,  507. 

decisions  under,  507  and  n.  2  and  3. 
Tennessee  statute  against,  507. 

decisions  under,  507  and  n.  5  and  6,  508  and  n.  1-4. 
Tennessee  statute  legalizing,  if  Broker  licensed,  507. 

decision  under,  .507. 
Vermont  statute  against,  526. 

decisions  under,  526,  527  and  n.  1  and  2. 
Connecticut  statute  against,  527. 
Wisconsin  statute  against,  506. 

decisions  under,  506  and  n.  5  and  6,  507  and  n.  1  and  2. 
Missouri  statute  against,  509. 

decisions  under,  .509  and  n.  3,  510,  614  n. 
Mississippi  statute  against,  510. 

decisions  under,  .501  and  n.  1,  2  and  3. 
Kansas  statute  against,  510,  511. 

decisions  under,  511  and  n.  1. 
Michigan  statute  against,  511. 

decisions  under,  511  n.  2. 
Texas  statute  against,  511. 

decisions  prior  to  .statute,  511  and  n.  3,  512  n.  1-6. 
Louisiana  statute  against,  512. 

decisions  under,  512,  513  and  n.  1. 
Louisiana  constitutional   provision  against,   512. 
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STOCK-JOBBING-conimwerf, 

Indian  Territory  statute  against,  513. 

STOLEN  SECURITIES, 

liability  of  Broker  for,  225  n.  2. 

(See  Stock-broker.) 

STOP  ORDER, 

defined,  297. 

loss  upon  stocks  limited  by,  302. 

sale  under,  illustrated,  302,  303. 

liability  of  Broker  for  failure  to  sell  at  price  designated  in,  304,  305. 

what  a  proper  execution  of,  302-306. 

construction  of,  where  Broker  instructed  to  sell,  305  n.  2. 

what  is  evidence  of  waiver  of,  306. 

use  of  phrase  in  other  than  ordinary  sense,  306  and  n.  3,  342  n.  3. 

when  executed  by  reference  to  contingencies,  305  n.  2. 

construction  of  stop  order,  ex  interest,  305  n.  2. 

when  limit  of  reached,  sale  may  be  public  or  private,  359  n. 

difference  between  sale  under,  and  ordinary  purchase,  359  n. 

waiver  by  Client  of  notice  of  place  of  sale,  359  n. 

"STRADDLE,"   OR   "SPREAD-E.\GLE," 
defined,  204,  308,  602. 
legality  of,  601. 

not  prima  facie  gambling  contract,  646. 
form  of,  as  commonly  used,  117  n.  1,  605. 
liability  of  Broker  for  failure  to  close  out,  309. 
failure  of  Broker  to  close  out,  when  not  affected  by  custom,  309. 
considered  apart  from  wagering  aspect,  404. 
Broker  should  close  at  most  favorable  time,  405. 
effect  of,  varied,  by  special  agreement,  405  n.  3. 
meaning  of  term  "bearer"  in,  405  n.  4. 

STRAW  MAN, 

Jobber  not  liable  for,  1020,  etc. 

SUB-PLEDGE.     (See  Negotiability;  Pledgor  and  Pledgee.) 

SUBPOENA, 

Stock  Exchange  no  power  to  issue,  129. 

SUBSCRIBERS, 

to  London  Stock  Exchange  defined,  974. 
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SUBSCRIPTION, 

liability  of  stockholder  for,  where  stock  is  assigned,  268. 

SUBSTITUTE, 

when  Broker  can  act  by,  183,  391. 

acting  through,  in  other  cities,  392,  393. 

what  duties  can  and  cannot  be  delegated  to,  391,  392  n.  1. 

rule  in  cases  of  necessity,  or  where  authorized  by  known  usage,  391. 

business  on  New  York  Stock  Exchange  may  be  transacted  by,  392. 

right  of  action  of,  against  Client,  392  n.  3. 

right  of,  to  commissions,  392  n.  3. 

employment  of  Broker  by  trustee,  392  n.  3. 

cannot  apply  gains  of  one  principal  to  losses  of  another,  394  n.  1. 

liability  as  trustee  of  Broker  employing,  394  n.  1. 

bankruptcy  of  agent  employing,  394  n.  1. 

SUITS, 

against  London  Stock  Exchange,  how  begun,  978. 
(See  Actions;  Remedies;  Stock  Exchange,  etc.) 

SUPPLEMENTAL  PROCEEDINGS, 

seat  in  Stock  Exchange  subject  to,  151,  162. 

SURETY, 

when  accounts  not  admissible  against,  237. 

SURPLUS  SECURITIES, 

when  pledgee  ordered  to  sell,  291. 

SUSPENSION.     (See  Stock  Exchange.) 


T. 

"TAKE  IN," 

defined,  on  short  sale,  303. 

"TAKE  UP," 

when  Client  may  be  required  to,  386. 

TALLIES, 

Stock-brokers  first  engaged  in  buying,  etc.,  955. 
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TAXES, 

liability  of  Broker  to  pay,  177,  178. 

Stock  Exchange  to  pay,  31  n.  3. 

TAXATION, 

liability  of  "seats"  to,  163,  164. 

Gratuity  Fund  not  liable  to,  169,  170. 

when  securities  of  Client  not  liable  to,  180  n. 

TECHNICALITIES, 

when  suspension  of  member  not  vitiated  by,  105,  106. 

TELEGRAMS, 

when  Client  not  liable  for  extra  money  expended  for,  274. 

TELEGRAPH  COMPANIES, 

persons  supplied  with  quotations  to  agree  not  to  keep  "bucket" 

shop,   23. 
agreement  not  to  keep  "bucket"  shop,  not  in  restraint  of  trade,  23. 
duty  to  furnish  quotations,  25  n. 
not  compellable  to  furnish  quotations  to  bucket  shop,  26  n. 

TENDER, 

when  action  maintained  without  showing,  284,  389  n.  4. 

(See  Remedies.) 
when  there  must  be,  on  demanding  return  of  stock,  276  n.  3. 
when  money  tendered,  and  accepted,  recoverable,  279. 
tender  to  bona  fide  purchaser  of  collateral,  284. 
tender  on  Broker's  bankruptcy,  352  n.  2. 
when  there  must  be,  on  both  sides,  389  n.  3. 
when  valid,  although  ownership  in  Broker  tendering,  390  n. 

THEFT, 

of  stocks,  when  pledgee  not  liable  for,  190. 

TICKETS.     (See  London  Stock  Exchange.) 

TIME, 

how  transaction  on  completed,  186. 

of  sale  of  stock  at  Broker's  option,  when  notice  of  waived,  307. 

in  which  Broker  must  execute  orders,  210. 

of  sale  of  stocks  for  want  of  margin  must  be  reasonable,  340-346. 

Client  must  have  notice  of,  etc.,  on  sale  for  want  of  margins,  347. 
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TIME  BARGAINS, 

bona  fide  in  stock  or  gold  legal,  612. 

(See  Stock-jobbing.) 

TITLE, 

to  seat  not  acquired  by  vendee  at  sheriff's  sale,  147,  148. 

TRADE,  RESTRAINT  OF.     (See  Conspiracy.) 

TRADER, 

when  Stock-broker  considered,  293. 
not  considered  a,  in  England,  781  n.  1. 

TRADING, 

for  the  account,  987. 

TRANSACTIONS, 

cannot  be  concealed  by  Broker  from  Client,  218. 

TRANSFER, 

method  of  making,  186,  187. 

of  stock  in  the  United  States  and  England,  266-270. 

liability  of  transferror,  266-270. 

upon  books  of  assignment  of  stock  executed  in  blank,  268. 

effect  of  forged,  725,  743. 

general  rule  as  to  duty  of  Broker  to  procure,  300. 

duty  of  Broker  to  procure,  where  company  insolvent,  246. 

dut}'  of  selling  Broker  to  procure,  246  ?i.  3. 

when  Broker  not  bound  to  procure,  etc.,  of  stock  sold,  268. 

Broker  entitled  to  have,  into  his  name  or  that  of  clerk,  245. 

custom  to  transfer  into  name  of  Broker  considered  valid,  223. 

liability  of  Broker  as  stockholder  on  transferring  stock  into  his 

own  name,  266. 
liability  of  Client  by  failure  to  correct  errors  in,  229  n.  2,  1010. 
purchaser  failing  to  procure,  liable  for  calls,  269. 
seller  may  be  compelled  to  execute,  and  account  for  dividends,  269. 
when  objection  to  executing,  waived,  229  n.  2. 
when  option  as  to,  186. 
no  receipt  or  delivery  by,  when,  186. 
forged  transfer,  rights  of  innocent  purchaser,  267  n.  2. 
when  seller  not  liable  for  "calls"  although  no  tran.sfer,  268  n.  4. 
when  tender  of  deed  of,  must  be  made,  1043. 
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TREASURY  NOTES, 

effect  of  purchase  of,  by  Brokers  after  due,  456. 

TRIAL, 

amending  plea  after  notice  of,  958. 

what  Broker  must  show  upon,  in  order  to  recover  loss,  etc.,  388. 
when  certificates  of  stock  need  not  be  produced  at,  389. 
examination  of  Broker  before,  when  accorded,  219. 

TROVER, 

for  conversion  of  collateral,  318,  319,  359. 
when  objection  against  form  of  action  deemed  waived,  128. 
amount  of  recovery  in  action  of,  128. 
(See  Remedies.) 

TRUST, 

when  relation  of,  created,  198  et  seq.,  315  n.  2. 
establishment  of,  and  burden  of  proof,  315  n.  2. 

TRUST  FUNDS, 

stocks  held  by  Broker  as,  do  not  pass  to  assignee  in  bankruptcy, 

294. 
right  of  cestui  que  trust  to  follow,  295  n.  1,  744  n.  3. 

TRUSTEE, 

certificates  of  stock  in  name  of,  462. 

personally  liable  as  stockholder  in  New  York,  when,  266  and  n.  3. 
when  Broker  not  authorized  to  sell  upon  order  of  one,  300. 
insolvent  Brokers  employed  by  pledgee  of,  ordered  to  deliver  up 

dividend  warrants,  292,  293. 
when  not  liable  for  fraud  or  robbery,  242  n,  5. 
liability  of,  where  intrusted  with  shares  payable  to  bearer,  242  n.  5. 
entitled  to  trust  fund  in  hands  of  assignee  of  insolvent  Broker,  294. 
when  estopped  from  asserting  that  dispute  is  between  parties,  as 

members,   142. 
when  officers  liable  for  misappropriation  of  securities  by,  242,  243. 
when  Broker  becomes,  for  Client,  180,  181  and  n.  198-200. 
Broker  chargeable  with  honesty  and  good  faith  as,  180. 
(See    London   Stock   Exchange;   Negotiability.) 
liability  of,  for  Broker  employed,  393  n. 
liabihty  as,  of  Broker  employing  sub-agent,  394  n.  1. 
right  of,  to  indemnity,.  1037  n.  1. 
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TRUSTEE  IN  BANKRUPTCY, 

when  relieved  from  losing  contracts  of  defaulter,  124. 
(See  Bankrupt;  London  Stock  Exchange;  Stock  Exchange.) 


U. 

ULTIMATE  PURCHASER, 

when  Jobber  not  liable  for,  1020. 

when  Jobber  not  absolved  from  liability  by  giving  name  of  infant 

as,  1021. 
relation  between,  and  selhng  Client  or  transferror,  1036. 
when  transfer  to,  not  compelled,  229  n.  2. 

ULTRA   VIRES, 

when  transaction  between  Broker  and  bank  deemed,  239. 

UNDER  THE  RULE, 

when  Broker  may  buy,  to  protect  himself,  380. 

UNINCORPORATED    ASSOCIATIONS.     (See    London    Stock    Ex- 
change; New  York  Stock  Exchange;  Stock  Exchange.) 

UNITED  STATES, 

transactions  in,  between  Broker  and  Client  analyzed,  179  et  seq. 
bonds  of.     (See  Negotiability.) 

UNKNOWN  PRINCIPAL, 

liability  of,  for  default  of  Broker,  185. 

UNLICENSED  BROKERS.     (See  Commissions;  Stock-brokers.) 

UNMARKETABLE  SECURITIES, 

when  Broker  may  recover  from  Client  price  of,  222. 

USAGE, 

of  Stock-brokers,  410. 

general  rules  relative  to,  224,  410  et  seq. 

not  to  disclose  name  of  principal,  when  binding,  410  n.  1. 

different  kinds  of,  411. 

when  must  be  proved,  411  and  n. 

remarks  of  Brett,  J.,  411. 

as  to  negotiability  of  bearer  bonds,  judicially  noticed,  411  n. 
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USAGE — (continued) , 

as  to  calling  of  "margins,''  judicially  noticed,  411  n. 

when  trade  usages  need  not  be  ancient,  411  n. 

when  not  proved,  to  sell  one  kind  of  coffee  for  another,  411  n. 
to  charge  arbitrary  sum  for  telegrams,  411  n. 
that  lender  on  short  sale  put  up  margins,  327  n.  2, 
41 1  n. 

cannot  make  entire  or  new  contract,  414  and  n.  1. 

meaning  of  "continue,"    415  n. 

"certification,"  415  n. 
"friendly  loan,"  415??. 

effect  of  "certification,"  415??. 

when  evidence  of,  to  purchase  in  Broker's   name,  inadmissible, 
416??. 

evidence  of,  inadmissible,  as  to  meaning  of  "past  due"  interest, 
416  n. 

evidence  of,  inadmissible,  to  charge  more  than  legal  interest,  419  n. 

to  consider  a  sales  note  of  wool,  not  binding,  illegal,  418  n.  3. 

of  particular  market  will  control  Client,  when,  426  n. 

evidence  of   usage  destroying  pledge  contract  inadmissible,  426  n. 

presumption  that  Broker  will  not  act  contrary  to,  428. 

imreasonable,  does  not  bind,  unless  known  to  customer,  429  n. 

Ijad,  if  too  indefinite  or  uncertain,  377. 

interpretation  of  words  and  phrases  by  means  of,  234,  235,  415. 

written  or  express  contract  not  varied  by,  415,  416. 

effect  of,  when  in  opposition  to  "fixed  rules  of  law,"  416  et  seq. 

"fixed  rules  of  law"  waived  by,  420,  421. 

when  not  contrary  to  public  policy  or  contra  bonos  mores,  375, 
418,  422-424. 

to  sell  out  stocks  without  notice,  for  want  of  margin,  illegal,  418. 
legal   in   Massachusetts,   418  n.  3. 

when  no  defence  to  indictment  for  embezzling  margin,  783  n.  2. 

when  legal,  299,  347??.  1. 

illegal  if  in  hostility  to  terms  of  contract,  418,  461. 

to  close  account  before  settling-day,  when  legal,  420,  461. 

to  allow  no  days  of  grace,  when  binding,  420,  421. 

to  give  notice,  etc.,  to  endorsers  on  fourth  day  of  grace,  held  bind- 
ing, 421. 

caveat  emptor,  rule  of,  when  not  affected  by  local,  421. 

validity  of,  where  infringing  fundamental  principles  of  right  and 
wromr,  421,  422. 

illegal  for  Broker  commissioned  to  purchase  to  become  himself  the 
purchaser,  375,  422  and  n.,  997. 

absurd  and  unreasonable,  not  binding,  422  ??. 
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USAGE — {continued) , 

distinction  between  contracts  void  in  law  and  those  valid,  to  be 

observed  in  giving  effect  to,  422. 
when  obligations  not  imposed  by  law  to  be  assumed  by  express 

contract,  423. 
persons  employing  Brokers  presumed  to  deal  in  reference  to,  220, 

424. 
when  Stock-broker  has  implied  authority   to  follow  rules  and 

usages  of  Exchange,  424,  425,  426,  427. 
justifies  Broker  in  making  transaction  at  Exchange,  209,  356,  753. 
rule  as  to,  when  first  applied  in  New  York,  427,  428. 
Brokers  presumed  to  know,  of  their  own  business,  428,  437. 
when  Client  bound  whether  he  knows  of,  or  not,  429. 
when  Client  nuist  have  knowledge  of,  425  n.  2,  430. 
knowledge  of,  when  to  be  shown  by  presumptive  evidence,  430. 
of  particular  firm  of  Brokers,  etc.,  430,  431. 
when  Broker  not  liable,  acting  in  accordance  with,  220. 
when  evidence  of,  inadmissible,  220  n.  3. 
whether  usage  that  Broker  may  reduce  his   "carrying"  legal, 

quoere,  258  n.  1,  323  n.  3. 
knowledge  of,  by  Client,  220  n.  2,  430  n.  1 . 
not  necessary  to  plead  that  Client  had  knowledge  of,  429  n.  2. 
Broker  must  do  business  in  ordinary  and  customary  method, 

300,  432. 
when  Broker  authorized  by,  to  sell  upon  credit,  301  n.  4. 
construction  of  mercantile  expressions  in  written  instrument  for 

the  jury,  432. 
may  be  established  by  one  witness,  432. 
when  not  established,  432  n.  3. 
effect  o£  usage  of  Peoria  Board  of  Trade,  300,  n.  4. 
custom  of  "ringing  up"  not  illegal  when,  409. 
whether  a  custom  exists,  for  jury,  432  n.  3. 
reasonableness  and  validity  of,  for  court,  432  n.  2. 
Of  Stock-brokers,  when  held  binding  in  the  United  States,  417,  545. 
not  to  keep  identical  shares  on  hand,  254,  433,  434. 
to  hypothecate  stocks,  434,  439. 
of  Wall  Street,  authorizing  settlement  of  account  at  private  sale, 

etc.,  effect  of,  3.58,  434  n.  2. 
rules,  etc.,  of  New  York  Stock  Exchange  upon  Clients,  434. 
when  Client  bound  by  usage  of  particular  Broker's  office,  307,  436. 
to  close  out  securities  on  "call"  loans,  4.36,  437. 
when  fixed  rule  of  law  waived  by  custom  to  sell  collateral  without 

notice,  etc.,  437. 
of  Brokers  in  Boston  as  to  speculation  on  margin,  438. 
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USAGE — (continued) , 

Brokers  presumed  to  know,  etc.,  4.39. 

not   to  distinguish  between  individual  and   partnership  debts, 

436  n.  4. 
to  pledge  and  of  pledgee  to  sell  without  notice,  438  n. 
to  transfer  stock  to  own  name,  438  n. 
Of  Stock-brokers,  when  held  binding  in  England,  441. 

parties  presumed  to  contract  in  reference  to,  on  London  Stock 

Exchange,  442,   1038  et  seq. 
rules  and  usages  of  Exchange  in  relation  to  liability  for  "calls," 

442. 
to  explain  authority  given  l^anker  by  power  of  attorney,  etc.,  443. 
lien  of  lender  of  money  not  lost  by  practice  to  return  securities, 

etc.,  444. 
to  pay  purchase  money  on  transfer  of  stock,  non-liabiUty  of  seller, 

444,  445. 

to  treat  bearer  bonds  as  negotiable,  446. 

that  Client  not  entitled  on  Broker's  default,  to  name  transferror, 
446. 
Brokers  may  execute  several  orders  by  one  contract,  446,  469. 

must  be  an  English  one,  441,  446. 

of  Toronto  Stock  Exchange  that  traosactions  must  be  settled  on 
following  da)',  447. 

to  keep  transactions  in  one  account,  when  known  to  Client,  458  n. 

negotiabihty  established  by,  463  n.  1. 

negotiability  established  by  law  merchant,  669. 

judicial  notice  of  negotiability  of  bearer  bonds,  669. 

customer  bound  by  reasonable  usage  of  particular  market,  439. 

"ringing  up"  amongst  grain  Brokers  in  Baltimore,  439  n. 

buyer  of  grain  with  warranty  to  object  to  quality,  etc.,  439  n. 

of  cotton  factors  to  acquire  loans  for  moneys  advanced,  439  n. 

to  apply  instructions  as  to  insuring  cotton  to  particular  season, 
439  n. 

to  hold  each  other  personally  responsible,  439,  440. 

of  pork  trade  in  Ohio,  to  close  year,  on  October  31,  440. 

of  pork  trade  in  Ohio,  to  charge  extra  commission  on  stock  car- 
ried over,  440. 

to  treat  certificates  endorsed  in  blank  as  negotiable,  440. 

requiring  registered  consols  to  be  transferred  in  writing,  etc.,  440. 

in  .Alabama  when   Broker  may  sell  to  himself  through  another 
Broker,  440,  441. 

to  require  execution  of  transfers  in  blank  to  be  authenticated,  441. 
Of  Stock-brokers,  ivhen  rejected  in  the  United  States,  448  et  seq. 

to  hypothecate  collateral  security,  259  n.  1,  449,  451,  452. 


1486  General  Index. 

[Figures  refer  to  pages.] 

USAGE — (continued), 

that  Brokers  need  not  keep  identical  stock  pledged,  450,  451. 

in  contravention  of  terms  of  contract,  449,  452. 

Allen  vs.  Dykers  criticised,  450,  451. 

to  sell  commercial   paper  pledged,  451  n.  2. 

to  sell  stocks  without  notice  on  exhaustion  of  margin,  336,  358, 

452,  453. 

on  this  point  Markham  vs.  Jaudon  criticised,  452,  453. 

as  to  dividends  declared  upon  stock  deliverable  at  future  day, 

453,  455. 

of  Brokers  to  sell  stock  "dividend  on"  and  "ex  dividend,"  453, 

455. 
as  to  meaaing  of  words  "dividends  or  surplus  dividends,"  453,  455. 
principle  upon  which  persons  are  bound  by,  456. 
of  Produce  Brokers  to  cancel  contracts,  419  n. 
to  transfer  stock  without  consent,  etc.,  432  n. 
of  Petroleum  Exchange  so  far  as  regards  non- members,  457  n.  1. 
of  New  York  Cotton  Exchange  unless  known  to  customer,  457  n. 
of  London  bond  dealers  to  charge  costs  of  litigation,  465. 
as  to  "past  due"  interest,  unless  known  to  Client,  466. 
when  principles  of  law  not  defeated  by  custom  of  Brokers,  456. 
to  keep  transactions  in  one  account  and  remit  balance,  458  and  n., 

470  n. 
authorizing    departure    from    positive    instructions,     208  n.    4, 

458  n.  1 . 
to  sell  shares  under  circumstances  other  than  those  specified, 

257,  460. 
in  Boston  for  Brokers  to  sell  stock  for  another's  account,  460. 
for  what  purposes  proof  of,  admissible,  461. 
Broker  employed  to  purchase  cannot  buy  of  himself,  369  n.  1, 

375,  462. 
stock  certificate  not  made  negotiable  by,  462,  463  and  n.,  457  n.  1, 

470  n.,  700  et  seq. 
what  usages  have  no  staiading  in  courtS;  463. 
of  Broker  to  buy  stock  and  sell  to  Client  at  advanced  rate,  463. 
against  sound  policy  and  good  morals,  464. 
of  Brokers  to  assume  order  and  not  make  contracts  with  third 

parties,  465. 
of  mining  Brokers  to  charge  arbitrarily  for  telegrams,  466. 
when  sale  made  outside  Exchange  by  a  non-member,  455  n.  1. 
of  oil  trade,  to  settle  by  differences,  460. 
to  legalize  fraud,  460. 
rule  as  to  substitution  of  principals,   when  it  compels  sale  at 

lower  figure,  465. 
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USAGE— (continued) , 

Of  Stock-brokers,  ivhen  rejected  in  England,  466. 

as  to  discharge   of   Broker  for  payments  to  solicitor  of  Client, 

467. 
as  to  liability  of  Client  for  loss  caused  by  Broker's  insolvency, 

467  et  seq. 
rules  of  Exchange  cannot  deprive  creditors  of  property  belonging 

to  insolvent  Broker,  469,  470. 
of  tallow  market  not  binding  upon  Client  having  no  knowledge' 

of  same,  471. 
of  Broker  to  take  over  shares  to  himself,  472. 
of  London  bond-dealers  to  protect  customer's  interests,  414. 
to  treat  transfer  of  stock  to  a  third  person  as  a  loan,  466. 
option  to  Client  to  close  at  price  fixed  by  official  assignee,  469  n. 
not  to  give  name  or  number  of  shares,  472,  473,  488  n.  1. 
effect  of  usage  to  cancel  contracts,  590. 
to  set  off  debt  due  by  Broker  to  Jobber,  1023. 
Miscellaneous, 

as  to  expiration  of  authority  to  sell,  299,  443. 
of  Brokers  to  debit  and  credit  interest  monthl}',  not  void,  872. 
as  to  charging  interest,  270-274. 

as  to  making  necessary  disbursements,  etc.,  222,  223,  227,  274. 
effect  of,  upon  transaction  between  selling  Client  and  ultimate 
purchaser,  1036. 
upon  Jobber  and  Broker,  1031. 
upon  contract  of  Jobber  and  vendor,  1014  et  seq. 
when  usage  not  applicable  after  transaction  closed,  435. 
"friendly  loan"  defined  by  custom  of  Brokers,  438  n. 
when  usage  and  not  rules  of  Exchange,  must  be  proved,  440. 
effect  of  customs  of  London  Stock  Exchange  on  defence  of  w^ager, 

540. 
Broker  acting  in  accordance  with,  not  hable  for  loss  of  margins, 

244. 
of  Wall  street  as  to  requiring  deposits  to  meet  fluctuations,  333. 
to  sell  upon  customary  notice  for  want  of  margin,  342. 
among  grain  merchants  in  Baltimore  on  sales  for  future  delivery, 

545. 
when  order  to  purchase  limited  by,  to  coming  settling-day,  210. 
to  execute  several  orders  at  one  time,  990. 
authorizing  Brokers  to  receive  payment  for  shares,  301. 
as  to  payment  of  price  on  delivery  of  shares  to  buying  Broker, 

266,  267. 
to  send  sold  notes  without  disclosing  Client's  name,  301. 
not  to  disclose  principals  valid,  224. 


1488  General  Index. 

[Figures  refer  to  pages.] 

USAGE —  (continued ) , 

Broker  not  liable  for  spurious  stock   purchased   in  accordance 

with,  222,  223. 
when  order  fulfilled  by,  to  purchase  through  sub-agents  in  another 

city,  209. 
when,  authorizes  Broker  to  act  by  substitute,  183,  391. 
of  Wall  Street  as  to  sales  under  stop  order,  302. 
to  transfer  stocks  bought  into  Broker's  name,  223,  266. 
closing  out  "straddle"  without  authority,  when  not  affected  by, 

308. 
when  knowledge  by  Client  exonerates  Broker,  325  n.  1. 
what  are  insufficient  averments  to  prove  a  custom  as  to  option 

contracts,   459. 
effect  of  Client's  election  according  to,  468  n. 

USURY, 

effect  of,  upon  stock  transactions,  858. 

early  history  of,  in  England,  858,  859  n. 

defined,  858,  859  and  n. 

what  essential  to  establish,  861,  862,  863. 

unlawful  at  common  law,  862,  863  n.  1. 

prohibited  by  statutes  of  certain  States,  except  Maine,  858  and 

n.  2.,  859  n.  2. 
except  when  parties  may  agree  as  to  interest  to  be 

paid,   858  n.  2,   859  n.  2. 
destroys  contract  in  New  York,  860  n. 
formerly  punishable  criminally  in  New  York,  860  n. 
bankers  formerly  exempted,   in   New  York,  860  n. 

not  now  exempt,  860  n. 
punishment  for  taking,  in  Minnesota,  860  n. 
exemption  in  New  York  by  Laws  of  1882,  c.  237,  861  n. 
transfer  of  cause  of  action  for,  861  n. 
provisions  in  certain  States  and  by  Congress,  861  n. 
contracts  for  loan  of  stock,  etc.,  when,  863. 
securities  given  upon  usurious  contract  void,  864. 
loan  of  stock  secured  by  mortgage,  864. 
sale   or  loan  of  stock,  etc.,  865  n.  2,  866-868. 
when  loan  of  stock  not,  868  and  n.  3,  869  and  n.  2. 
agreement  to  purchase  stock  at  future  day,  869  and  n.  4. 
loan  of  certificates  of  deposit,  871. 
when  charge  by  Stock-broker  of  commissions,  etc.,  not,  271,  272, 

871. 
Stock-broker  may  recover  usurious  interest  paid  for  Client,  871. 
pleading,  872. 
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USURY— (continued) , 

when  a  question  for  the  jury,  872. 

when  jury  may  infer,  in  note  given  for  sale  of  stock,  872  n.  5. 

injunction  against  usurious  contracts  for  stock  by  Broker,  872  n.  1, 

874. 
evidence  as  to  cjuestion  of,  872,  873  n.  3. 
in  sale  of  uncurrent  bank  notes  and  bills,  873  n.  3. 
use  of  proceeds  of  collateral,  when,  873  n.  3. 
when  hypothecated  .security  not  invalid  by  usurious  loan,  874,  875. 
custom  of  Brokers  to  debit  and  credit  interest  monthly,  not,  872. 
compelling  delivery  of  .securities   left   as   collateral   to   usurious 

debt,  874. 
New  York  statute  of  usury  repealed  as  to  corporations,  272  n.  1. 
New  York  statute  of  usury  repealed  as  to  certain  demand  loans, 

272  n.  1. 
when  Broker  may  charge  more  than  legal  interest,  272  n.  2. 
contract  for  sale  good  although  compound  interest  disallowed  as, 

274. 
when  Client  cannot  object  to  charge  of  unlawful  interest,  274. 
when  defence  of,  not  open  in  joint  speculation,  322,  323. 
sale  of  railroad  bonds,  when,  865. 
when  loan  at  more  than  legal  rate  not,  868. 
mortgage  not  tainted  with,  869  n.  1. 
contract  freed  from,  871  n.  3. 
corporation  may  charge  commission,  872  n.  2. 
payment  or  tender  of  loan  necessary,  874  n.  2. 


V. 

VALUES.     (See  Measure  of  Damages;  Specific  Performance.) 

VENDEE,  I      (See    London     Stock   Exchange;     Remedies;    Stock 
VENDOR.  5  Exchange.) 

VICTORIA,  QUEEN, 

acts  of,  relating  to  Stock-brokers,  378,  487  n.,  488  n.  1,  946,  950. 

VILLAGE  BONDS.     (See  Negotiability.) 

VOTE, 

right  of  Client  to,  upon  stock  in  Broker's  name,  247-250, 
by  proxy,  248,  249. 

94 
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w. 

WAGER, 

definition  of,  515,  516,  536,  547,  568. 

distinction  between  gambling  and  speculation,  527,  544. 

how  contracts  for  construed,  646. 

when  not  void  at  common  law,  516  et  seq. 

English  statutes  against,  519,  5.55,  556. 

decisions  under,  519  n.  2,  537  et  seq.,  556. 
■whether  Gaming  Act  of  1892  affects  Stock  Exchange  transac- 
tions, 556. 
when  principal  may  recover  from  agent,  556. 
statute  of  New   York  against,   519,   520. 

decisions  under,  519  n.  3,  537,  587,  589,  591. 
statute  of  Massachusetts  against,  520,  523. 
decisions  under,  520-523,  592. 
Ohio  against,  523. 

decisions  under,  523. 
Indiana  against,  523,  524. 

decisions  under,  523,  524. 
Iowa  against,  523. 
West  Virginia  against,  523. 
Wisconsin  against,  523. 
Pennsylvania  against,  524. 

decisions  under,  524. 
Kansas  against,  524,  525. 
Missouri  against,  525. 

decisions  under,  525  and  n.  1-3,  550,  551,  594,  595, 
596. 
New  Hampshire  against,  525. 

decisions  under,  525  and  n.  4. 
Maine  against,  525. 

decisions  under,  525,  526,  592. 
Vermont  against,  526. 

only  applies  to  games,  526. 
Tennessee  against,  507,  531. 

decisions  under,  531,  586. 
Connecticut  against,  527. 

speculative  contracts  in  stocks  not  gambling,  527. 
Rhode  Island  against,  527. 

statute  does  not  forbid  stock  gambling,  527. 
stock  gambling  void  as  against  public  policy,  527. 
New  Jersey  against,  527. 

decisions  under,  527,  592. 
Maryland  against,  528. 
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WAGER— (continued), 

statute  of  Minnesota  against,  528. 

decisions  under,  528. 
Mississippi  against,  528. 

decisioiLs  under,  528,  529. 
Delaware  against,  529. 

is  directed  against  iieeping  gaming  tables  only,  529. 
Virginia  against,  529. 

money  lent  to  pay  a  gambling  debt,  recoverable,  529. 
North  Carolina  against,  529. 
South  Carolina  against,  529. 

wagers  not  recoverable  in  South  Carolina,  529,  n.  3. 
Georgia  against,  529,  530. 

decisions  under,  929,  530,  581  n. 
Louisiana,   constitutional  provision    as  to,  530. 
statute  of  Louisiana   against,   530. 

decisions  under,  530. 
statute  of  Illinois  against,  530. 

decisions  under,  530  and  n.  7,  647. 
Kentucky  against,  531. 

decisions    under,    531  n.  2. 
Alabama  against,  531. 

decisions   under,    531  ?i.  3. 
Arkansas  against,  532. 
District  of  Columbia  against,  532. 

decisions   under,    532?i.  1. 
Colorado  against,  532. 

decisions  under  532  n.  2. 
Michigan  against,  532,  533. 

decisions  under,  533. 
Texas  against,  533. 
North  Dakota  against,  533. 
Oregon  against,  533. 
South  Dakota  against,  533. 

what  circumstances  warrant  a  finding  as  to  gambling 
in  grain,  533. 
Arizona  against,  533. 
Indian  Territory  against,  533,  534. 
Montana   against,   533,   534. 
Nebraska  against,  533,  534. 
Florida  against,  533,  534. 
Nevada  against,  534. 
New  Me.xico  against,  534. 
Oklahoma  against,  534. 
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WAGER— (continued), 

statute  of  Utah  against,  534. 

Washington  against,  534. 

Wyoming  against,  534. 

Cahfornia  against,  534. 
gambhng  in  grain  "futures"  void  in  the  United  States,  when,  534. 
differences  not  recoverable  when  parties  sui  juris,  563  n.  4. 
when  assignee  cannot  recover  amount  of  judgment  for  margins, 

569  n.  2. 

bond  for  margins  invalid,  569  n.  2. 

effect  of  postponing  delivery,   569  n.  2. 

when  deposit  recoverable,  although  transactions  were  gambling 

ones,  569  ?i.  2. 
when  jury  may  consider  customer's  means,  569  n.  2. 
intent  to  deliver,  569  n.  2. 
note  to  Broker  irrecoverable,  569  n.  2. 

transactions  between  Client  and  Broker  are  not,  569  n.  2. 
collection  of  notes  and  judgments  in  gambling  transactions 

not  enjoinable,  570  n.  2. 
return  of  note  given  to  Broker  not  compellable,  570  n. 
note  given  by  Broker  not  recoverable,  570  n. 
margins  recoverable  from  stakeholder,  570  n. 
what  are  gambling  transactions  between  Customer  and  Broker, 

570  71. 

what  is  sufficient  delivery,  570  n. 

Broker  cannot  recover,  if  he  knows  customer  intends  to,  575. 

may  recover  when,  579. 
proof  must  show  intention  to  settle  differences  only,  578. 
observations  of  court  in  Irwin  vs.  Williar,  578. 
Broker  may   recover   when,  although   Client   intends   gambling, 

579. 
when  no  understanding  as  to  non-delivery,  577,  578. 
recovery  when  intent  to  deliver,  580  n.  4. 
no  recovery  if  no  intention  to  deliver,  580  ?i.  4. 
when  Broker  considered  as  a  principal,  581  n. 
when  customer  must  show  intent  of  both  parties  to,  581  n. 
contract  made  in  Illinois  illegal  in  Massachusetts,  when,  581. 
when  principal  cannot  recover  from  Broker,  582. 
effect  of  mere  expectation  to  settle  without  delivery,  582. 
tacit  agreenjent  not  to  deliver  cotton,  is  wagering,  582  n.  6. 
effect  of  principals  possessing  only  limited  means,  582  n.  6. 
when  defence  of,  in   cotton   dealings,    sustained,    585  n.  1. 

in  grain  dealings,  not  sustained,  585  n.  1. 
effect  of  erroneous  instructions,  585  n.  1. 
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WAGE  R— {continued) , 

when  cotton  factors  cannot  recover  advances,  586. 
winnings  may  be  set  off  against  deposits,  587. 
notes  given  for  profits  irrecoverable,  587. 
payment  of  margins  is  not,  587. 
transaction  in  "Bohemian  Oats"  is,  587  n.  4. 
when  Broker  may  recover  in  New  Yorlv,  587. 
when  Broker  not  Uable  for  conversion,  588. 
expectation  of  a  "rise"  in  price  not,  588. 
what  averments  in  complaint  sufficient,   .588. 
when  customer  cannot  recover  although  transactions  gambling, 

589. 
when  Brokers  cannot  recover  from  a  bank,  589. 
when  evidence  of  intent  admissible,  589. 
effect  of  cancelling  contracts,  590. 

effect  of  buying  shares  to  equalize  customer's  contracts,  590. 
contract  for  future  delivery  of  cotton,,  when  valid,  590. 
when  illegality  to  be  pleaded,  590. 

when  burden  of  showing  no  intent  to  deliver  on  customer,  590  n. 
what  subsequent  acts  validates  illegal  contract,  590,  591. 
when  Client  must  repudiate  contract,  .591. 

entitled  or  not,  to  a  return  of  deposit,  591. 
what  allegations  in  defence  bad,  591. 
effect  of  absence  of  proof  of  law  of  State,  592  and  n.  5. 

deli^■ery  as  to  some  transactions,  593. 
when  notes  for  differences  recoverable  by  bona  fide  holder,  594. 
Broker  cannot  recover  when  particeps  crimims,  .594,  ,598. 
effect  of  allegations  in  answer  in  Missouri,  594. 
when  wife  may  recover  advances  to  husband  to  gamble,  593  n.  \. 
New  York  judgment  not  enforceable  in  New  Jersey,  593  n.  \. 
transactions  gambling,  although  delivery  by  and  to  Broker, 
593  n.  1 . 
transactions  in  grain,  when  gambhng,  in  Missouri,  595. 
effect  of  closing  "future"  on  death  of  principal,  596  n. 

knowledge  by  Broker  of  principal's  intent,  595  n.,  596  n. 
when  principles  of  common  law  control,  596,  599. 
burden  of  proof  on  party  alleging,  597. 
effect  of  provisions  in  constitution  of  California,  597,  598. 

dealing  in  "futures"  in  Georgia,  598. 
what  is  gambling  in  Maryland,  599. 

in  Ohio,  599. 
when  New  York  Brokers  may  recover  in  Alabama,  599. 
what  transactions  not  gambling  in  Louisiana,  599,  600. 
effect  of  transactions  in  Te.xas,  600. 
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WAGER— (continued), 

effect  of  transactions  in  Nebraska,  001. 

when  contract  wager,  although  on  face  purporting  delivery,  601. 

distinction  between,  and  Stock-jobbing  Act,  551. 

contracts  for  differences  void  in  Wisconsin,  555. 

as  affected  by  nature  of  transactions  upon  Stock  Exchange,  567 

et  seq. 
contract  for  future  sale  of  gold  or  grain,  when  not,  452,  544. 
bona  fide  time  bargains  in  stock  or  gold  coin  valid,  612. 
contracts  for  railway  shares,  when  not,  612. 
contract  for  sale  of  goods,  etc.,  deliverable  at  future  day  legal, 

545. 
efTect  of  secret  intentions  of  seller  not  to  deliver,  545. 
sale  of  prospective  dividends  not,  573  n.  3. 
when  Broker  may  recover  commissions,  differences,  etc.,  in  con- 
tracts for,  486  r?..  1,  536,  551,  552,  646. 
when  Broker  may  recover  money  laid  out  on  "short"  sale,  558. 
Broker  may  recover  indemnity  although  intention  was  to  pay 

difTerences,  569-573,  575. 
effect  of  promissory  notes  given  as  margin  for  differences,  560, 

647. 
when  short  sale  illegal  as,  564. 

promissor}^  notes  for  losses  on  "short"  sale,  when  void,  557. 
when  Broker  cannot  recover  losses  on  "short"  sale,  564. 
when  infant  may  recover  margin  paid  to  Broker  on  contract  for, 

563.. 
when  contract  by  Broker  amounts  to,  554. 
between  principals  when  valid,  538  et  seq. 
between  principals,  when  void,  336  et  seq. 
when  voids  collateral  contracts,  535  n.  3,  547. 
when  securities  deposited  to  secure  differences  recoverable,  538, 

552  n.  5. 
not    recoverable, 
538. 
when  transactions  void  or  otherwise  in  Massachusetts,  549. 

void  in  Georgia,  549. 
when  note  not  recoverable  bj^  indorsee,  550. 
contracts  for  purchase  on  margin,  when  illegal  as,  in  Penasylvania, 

196,  197,  562. 
on  this  point  North  vs.  Phillips,  and  other  Pennsylvania  cases, 

criticised,   197  n.,  562  et  seq. 
contracts  for  payment  or  mere  differences  considered,  535,  645. 
tendency  of  United  States  courts  to  consider  void,  534. 
when  usage  to  pay  difTerences  does  not  avoid  contract,  545. 
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WAGER— icontiiiued) , 

effect  of  intention  of  one  of  the  parties  only  to  gamble,  550. 

when  wager,  although  goods  in  possession  of  contractor,  550. 

effect  of  request,  and  attempt  to  deliver,  551. 

when  principal  entitled  to  "cover"  only,  555. 
Options, 

contemplating  mere  "differences"  void,  601,  602,  614. 

not  jprima  facie  gambling  contracts,  646. 

"calls,"  "puts,"  and  "straddles,"  or  "spread-eagles,"  considered, 
602. 

recognized  in  London  and  New  York  Exchanges,  602. 

formerly  illegal  under  Stock-jobbing  Act,  602. 

when  void  or  not  as  wagers,  603  and  n.  2,  604. 

"put"  and  "calls"  condemned  in  Illinois,  607-611,  614. 

distinguished  from  bona  fide  time  bargains,  60S. 

when  contract  for  recovery  of  difference  in  market  price  illegal, 
609. 

when  "corner"  in  grain  illegal,  609-611. 

when  plea  of,  insufficient,  485. 

defence  not  favored  in  England  in  transactions  on  Exchange,  539. 
must  be  affirmatively  pleaded,  543,  646. 
when  sufficient  pleaded  under  New  York  statute,  539. 

when  Client  cannot  plead  under  Massachusetts  statute  that  con- 
tract is,  581. 

burden  of  proof  of,  543,  547. 

as  question   of   intent    for  jury,  537,  548,  5.58,   561,   568,   588, 
.590  n.  1,  .595  and  n.  5,  596  n.,  645. 

what  not  sufficient  evidence  of  illegal  intent,  545,  610. 

when  intent  not  inferred  from  straddle  contract,  604,  605. 

intent  may  be  shown  by  parol  evidence,  5S3  n.,  607,  645. 

both  parties  must  concur  in  illegal  intent,  547,  .587,  589,  590,  .593, 
595  n.  5,  596  and  n.,  .597,  638  n.,  646. 

injunction  to  restrain  unexecuted  contracts  founded  on,  772. 

contracts  for,  not  enforceable  by  a.ssignee  of  bankrupt,  115. 

general  principles  deducible  from  cases  as  to,  645. 
(See  Stock-jobbing.) 

effect  of  not  pleading  or  proving,  550. 

must  appear  affirmatively  that  contracts  were  gaming,  607. 

as  wager,  now  a  crime  in  New  York,  607. 

void  in  Illinois  whether  gambling  intended  or  not,  611. 

void   in   Nebraska,   614. 

not  decided  whether  void  in  California,  614. 

opinion  of   court  in  Lane  v a.  Logan  that  "put"  illegal  ab  initio, 
614  n. 
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W  AGER—{co7itinued) , 

when  contract  not  affected  by  subsequent  intention,  645  n.  1. 
illegal  contract  validated  by  subsequent  delivery,  645  n.  1. 

WAIVER, 

defined,  345  n. 

what  deemed,  of  right  to  recover  for  conversion  of  stocks,  341. 

when  right  to  recover  for  conversion  not  waived,  354. 

what  deemed,  of  demand  to  put  up  margin,  343. 

notice  and  manner  of  sale  for  want  of  margin,  how  waived,  306, 

353,  354,  364. 
of  an  illegal  sale  of  mining  stocks,  355. 

of  notice  of  sale  does  not  waive  demand  for  payment  of  debt,  355. 
Broker  must  sell  for  highest  price  where  there  is,  356. 
of  rule  of  law,  by  custom  or  usage,  to  sell  collateral  without 

notice,  436,  437. 
what  deemed,  on  part  of  Client,  to  objections  to  transfer  of  stock, 

229  n. 
when  objection  against  form  of  action  in  trover  deemed  waived, 

128. 
of  irregularities  before  Arbitration  Committee,  139. 
waiver  of  demand  of  margins,  345  n. 

WALL  STREET, 

usage  of,  authorizing  Brokers  to  receive  payment  for  securities 
sold,  301. 

(See  New  York  Stock  Exchange;  Usage.) 

WARRANTY, 

when  receipt  of  proceeds  by  Client  not  a  ratification  of  unauthor- 
ized, 298. 

"WASH  SALES," 
defined,  203. 

WIFE.     (See  Married  Woman.) 

WILL, 

seats  in  Exchange  cannot  be  devised,  etc.,  by,  145. 

WINDING  UP, 

claim  of  Broker  against  bank  on,  when  deemed  ultra  vires,  238. 
right  of  Broker  to  indemnity  upon  purchase  of  shares  in  company 
after,  229. 
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WITNESS, 

one  may  establish  a  commercial  usage,  432. 
Stock  Exchange  no  power  to  subpa-na,  129. 
communications  between  Brokers  and  CUents  not  privileged,  400. 

WORK   AND   LABOR, 

when  unlicensed  Broker  cannot  recover  as  for,  961. 
Broker  cannot  recover  for,  in  sale  of  shares  in  illegal  companv,  964, 
965. 

(See  Remedies.) 

WRITTEN  INSTRUMENT, 

how  and  by  whom  construed,  432. 

when  Broker  held  liable  by  usage  as  principal  untler,  444. 

WRITTEN  ORDER, 

modification  of,  by  verbal  understanding,  299. 
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